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Preface

The invitation to put together a one volume ‘‘companion’’ to a field as diverse as
‘‘law and society’’ was, as one could readily imagine, both exciting and daunting.
Taking up this invitation provided a wonderful opportunity to survey the field, and
to renew my acquaintance with the range of work being done in it and the wonderful
scholars doing that work. Editing this volume was a re-education in itself. But the
very range and diversity of scholarship posed a substantial challenge. What to
include? What not to include? How to represent the breadth of theories, methods,
and perspectives found in the law and society community?

These were formidable challenges. Despite the hard choices, inevitable omissions,
and shades of emphasis, I am satisfied that The Blackwell Companion to Law and
Society does a reasonable job in providing a guide to the field. Indeed the more than
30 essays in this volume may well constitute the best introduction to the field
currently available. While working from a common template, all the authors inter-
preted their directions in their own ways. Readers will recognize a common format
while also appreciating the various ways that format has been adapted. Taken
together the essays collected here trace the evolution and history of the field, chart
the present state of knowledge produced in law and society, and point to fruitful
directions for further inquiry.

As surely as it highlights the diversity and fragmentation of the field of law and
society scholarship, a compilation of research such as this inevitably tends toward
‘‘canonization’’ of a particular map of knowledge, a particular set of problems, and a
particular set of texts. That is unavoidable and, to some extent, beneficial. Canon-
ization helps us recognize what we share. It also provides a fruitful terrain of conflict
and contestation. While having one’s work canonized means having the pleasure of
seeing one’s name in lights, it carries with it the need to endure slings and arrows
slung and shot by those seeking to advance new paradigms or just prove their
academic mettle. A canon also might be thought of as a staple of shared knowledge,
the things all of us must know if we are to be literate as law and society scholars,



 

the things we need to read regardless of our particular subfield or research
specialization.

While canons are about quality, they are also about work that defines who we are
by identifying common concerns, concerns that go to the heart of problems and
issues that recur in many, if not all, of the subfields that comprise law and society
scholarship. Canons make demands on us as readers, requiring us to read beyond the
limits of our most narrowly defined expertise, requiring us to remain familiar with
theories and methods beyond those with which we are most comfortable.

As an advocate for disciplinization (a truly ugly word), I am drawn to Jack
Balkin and Sanford Levinson’s claim that ‘‘Every discipline, because it is a discipline,
has a canon, a set of standard texts, approaches, problems, examples, or stories
that its members repeatedly employ or invoke, and which help define the discipline
as a discipline. If the study of law,’’ they say, ‘‘is a discipline, it too must have
its canons and its own sense of the canonical’’ (see ch. 3, p.31). For me a discipline
is less a set of shared methods or theories (by that definition there would indeed
be very few disciplines) than a set of shared conversations, or shared communities
of readers. For each of us the canon establishes the minimum grammar with
which we must be familiar if we are to talk law and society and to have our
talk recognized by others. In this sense the canon provides one of the sets
of horizontal linkages that define a discipline, setting off one set of intellectual
inquiries from another. While the boundaries of the canon, like the boundaries of a
grammar, are shifting, fluid, and contested, without a canon there can be little
intelligible conversation.

But canons also provide a vertical or historical connection, a way for one gener-
ation to speak to another. Like the good parent who must – or so the books say –
provide ways of being in the world for their children, both as a source of stability but
also as the fuel of rebellion, so too a discipline that wants to take seriously its
obligations to younger scholars must not shy away from the complex task of
canonization. While having a hollow core may look like a way of being open, it is,
I think, really a way of avoiding one generation’s responsibility to another. If we
cannot identify the faces that adorn our own Mount Rushmore, we cannot hope to
earn the loyalties of those who will come after us, those who we would like to speak
to us and about us in an unnamed future. Indeed, as Balkin and Levinson argue,
‘‘there is no better way to understand a discipline – its underlying assumptions, its
current concerns and anxieties – than to study what its members think is canoni-
cal . . . The study of canons and canonicity is the key to the secrets of the culture and
its characteristic modes of thought.’’

Of course, canons and canonization also generate arguments about what is in and
who is out. Listing the canon or candidates for canonization is always perilous, not
only because it hurts the feelings of those not named and leads to blaming of the list
makers, but because canons cannot be legislated or brought into being merely
through naming and claiming. They exist as social facts, as empirical documentable
phenomena in our syllabi, our footnotes, our stock of stories, the shared con-
sciousness and taken-for-granted sense of who we are. But so too do the disagree-
ments about the canon. Those disagreements are often healthy even when they are
unpleasant.

What is honored by canonization may make us feel marginal if it seems distant
from what we do or know.What is criticized as being unworthy of canonization may
make us angry if it seems to embody the theories or methods that we deploy in our
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work. But contests over the canon keep the canon fresh; they renew it by requiring
those who would defend this or that set of inclusions and exclusions to make explicit
the questions or insights they see as defining the field. In so doing history becomes
memory, the past becomes present. The taken-for-granted is renewed and reinvigor-
ated as it is made explicit

The Blackwell Companion to Law and Society represents one document in the
continuing articulation and contestation of the field called law and society. Because
it is produced at a time of both a great vitality and great fragmentation in the field,
what it canonizes will for some seem just right and, for others, will seem unduly
tilted in this direction or that. However any reader receives it, I hope this book
provides a way station, a temporary touchstone, honoring the contributions of law
and society scholarship and fueling its further development.

I am grateful to the contributors for taking on the challenging work of field
assessment. I am also grateful to Susan Rabinowitz, who proposed that I undertake
this project and was very helpful in its earliest stages of development, and to Ken
Provencher who saw it through to production. Thanks to Greg Call, Dean of the
Faculty at Amherst College for his generous financial support and my colleagues in
Amherst College’s Department of Law, Jurisprudence, and Social Thought for
providing a rich intellectual environment in which to work. Thanks especially to
Stephanie, Lauren, Emily, and Benjamin for being the best of all companions.

Austin Sarat
July, 2003
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1
Vitality Amidst Fragmentation:
On the Emergence of Postrealist
Law and Society Scholarship

Austin Sarat

In 1986 the Committee on Law and Social Science of the Social Science Research
Council produced a volume entitled Law and the Social Sciences. This 740-page
book, edited by two distinguished Yale Law Professors – Leon Lipson and Stanton
Wheeler – was designed to be ‘‘a volume of assessment . . . not a collection of specu-
lative essays and not a set of fresh research’’ (Lipson and Wheeler, 1986: 5). It
contained 11 chapters, varied in the breadth of their coverage from the all-encom-
passing ‘‘Legal Systems of the World’’ and ‘‘Law and the Normative Order’’ to the
more focused ‘‘Legislation’’ and ‘‘Lawyers.’’ Each was written by a leading figure in
the field who was instructed to survey available research in a designated subfield,
highlighting the particular contributions of social science to our understanding of
various legal phenomena. Law and the Social Sciences played an important role in
the development of law and society research, appearing as it did in a period two
decades into the life of the modern law and society movement in the United States.
Rereading these essays one is struck by several things: their confidence about social
science, their almost complete disinterest in issues of culture and identity, their
association of law with the boundaries of nation-states, and their easy transition
from description to prescription. Collectively the contributions were deemed by the
editors to give ‘‘ample testimony to the vitality of sociolegal research as it has been
practiced over the last quarter of a century’’ (Lipson and Wheeler, 1986: 10).

As they described the field, Lipson and Wheeler (1986: 2) highlighted two dimen-
sions that gave it its shape and center of gravity. First, they said, is ‘‘the . . . perception
that law is a social phenomenon and that legal doctrine and actors are integral parts of
the social landscape.’’ Second, they contended, is the view ‘‘that legal institutions not
only are embedded in social life, but can be improved by drawing on the organized
wisdom of social experience.’’ At the time they wrote, law and society work was fully
identified with the social scientific enterprise, and the social scientific enterprise was



 

associated with a normative, reformist, policy orientation (Sarat and Silbey, 1988).
Reflecting the continuing legacy of legal realism’s optimism about the role of empir-
ical research in the legal world (Schlegel, 1979) it was described, by the editors, as ‘‘the
product of a generation of scholars –mostly social scientists and law professors – who
believe that the perspectives, data, andmethods of the social sciences are essential to a
better understanding of law’’ (Lipson and Wheeler, 1986: 1).

From Legal Realism to Law and Society

The image of law and society as a field defined by the idea of enlisting social science
to understand law and inform legal policy traces its lineage at least to the work of
the early twentieth-century legal realists.1 As is by now well known, realism emerged
as part of the progressive response to the collapse of the nineteenth-century laissez-
faire political economy. By attacking the classical conception of law with its assump-
tions about the independent and objective movement from preexisting rights to
decisions in specific cases (Cohen, 1935; Llewellyn, 1931, 1960), realists opened
the way for a vision of law as policy, a vision in which law could and should be
guided by pragmatic and/or utilitarian considerations (Llewellyn, 1940).2 Exposing
the difference between law in the books and law in action, realists established the
need to approach law making and adjudication strategically with an eye toward
difficulties in implementation. Exploring the ways in which law in action, for
example the law found in lower criminal courts, was often caught up in politics,
realists provided the energy and urgency for reform designed to rescue the legal
process and restore its integrity.3 Realism attacked ‘‘all dogmas and devices that
cannot be translated into terms of actual experience’’ (Cohen, 1935: 822); it criti-
cized conceptualism and the attempt by traditional legal scholars to reduce law to a
set of rules and principles which they insisted both guided and constrained judges in
their decisions. The boldness of that assertion prompted Holmes (1881) to write that
tools other than logic were needed to understand the law. Law was a matter of
history and culture and could not be treated deductively.

Realists saw the start of the twentieth century as a period of knowledge explosion
and knowledge transformation (Riesman, 1941). Some saw in both the natural and
emerging social sciences the triumph of rationality over tradition, inquiry over faith,
and the human mind over its environment (McDougal, 1941). They took as one of
their many projects the task of opening law to this explosion and transformation.
They argued that the law’s rationality and efficacy were ultimately dependent upon
an alliance with positivist science (see Schlegel, 1980). By using the questions and
methods of science to assess the consequences of legal decisions, realists claimed that
an understanding of what law could do would help in establishing what law should
do (Llewellyn, 1931). As Yntema put it,

Ultimately, the object of the more recent movements in legal science . . . is to direct the
constant efforts which are made to reform the legal system by objective analysis of its
operation. Whether such analysis be in terms of a calculus of pleasures and pains, of the
evaluation of interests, of pragmatic means and ends, of human behavior, is not so
significant as that law is regarded in all these and like analyses as an instrumental
procedure to achieve purposes beyond itself, defined by the conditions to which it is
directed. This is the Copernican discovery of recent legal science. (1934: 209)
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Legal realism initiated a dialogue between law and social science by staking a
claim for the relevance of phenomena beyond legal categories (Cardozo, 1921;
Pound, 1923; Llewellyn, 1940). Social science would help get at the positive, deter-
minative realities, ‘‘the tangibles which can be got at beneath the words . . . [and
would] check ideas, and rules and formulas by facts, to keep them close to facts’’
(Llewellyn, 1931: 1223). For law to be effective and legitimate, it had to confront
such definite, tangible and observable facts; to ignore the facts of social life was folly.
Social science could aid decision making by identifying the factors that limited the
choices available to officials and, more importantly, by identifying the determinants
of responses to those decisions. Aware of those determining conditions, the informed
decision maker could and should adopt decisions to take account of what was or
was not possible in a given situation.

The intellectual and institutional success of realism was enormous. After World
War II, the behaviorist and functionalist orientations that had been urged by the
scientific realists became conventional in mainstream social science, and in main-
stream legal analyses and teaching. For social science, the unmasking of legal
formalism and the opening of legal institutions to empirical inquiry offered, at one
and the same time, fertile ground for research and the opportunity to be part of a
fundamental remaking of legal thought. The possibility of influencing legal decisions
and policies further allied social science and law. Rather than challenge basic norms
or attempt to revise the legal structure, realism ultimately worked to increase
confidence in the law (Brigham and Harrington, 1989) and to foster the belief that
legal thinking informed by social knowledge could be enlisted to aid the pressing
project of state intervention. Realism thus invited law and social science inquiry to
speak to social policy, an invitation which many, though by no means all of its
practitioners, took up.

The legacy of realism was realized in the last four decades of the twentieth century
by the modern law and society movement (Garth and Sterling,1998; Tomlins, 2000).
Indeed, the beginnings of the modern period of sociolegal research might be set with
the formation of the Law and Society Association in 1964. While there is, and was,
more to sociolegal research than can be encapsulated by the formation of that
Association, its creation marked an important step forward for empirical studies
of law. The Law and Society Association self-consciously articulated the value of
empirical research for informing policy (see Schwartz, 1965).

The emergence of the law and society movement coincided with one of those
episodes in American legal history in which law is regarded as a beneficial tool for
social improvement; in which social problems appear susceptible to legal solutions;
and in which there is, or appears to be, a rather unproblematic relationship between
legal justice and social justice (Trubek and Galanter, 1974). Moreover, the rule of
law served to distinguish the West from its adversaries in the Communist world, and
hence the full and equal implementation of legal ideals was, to many reformers,
essential. By the mid-1960s, liberal reformers seemed once again to be winning the
battle to rebuild a troubled democracy; the political forces working, albeit modestly,
to expand rights and redistribute wealth and power were in ascendancy. The
national government was devoting itself to the use of state power and legal reform
for the purpose of building a Great Society. The courts, especially the Supreme
Court, were out front in expanding the definition and reach of legal rights. Because
law was seen as an important vehicle for social change, those legal scholars who
were critical of existing social practices believed they had an ally in the legal order.
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Pragmatic social change was an explicit agenda of the state and an equally explicit
part of the agenda of law and society research. Legality seemed a cure rather than a
disease (Scheingold, 1974); the aspirations and purposes of law seemed unquestion-
ably correct.

Thus, the modern law and society movement, like the realist movement before it,
grew up in, and allied itself with, a period of optimism about law. ‘‘Social science
provided a new professionalizing expertise that offered ways to manage the new
social agenda’’ (Garth and Sterling, 1998: 412). The period was one in which ‘‘liberal
legal scholars and their social science allies could identify with national adminis-
trations which seemed to be carrying out progressive welfare regulatory programs,
expanding protection for basic constitutional rights and employing law for a wide
range of goals that were widely shared in the liberal community and could even be
read as inscribed in the legal tradition itself’’(Trubek and Esser, 1987: 23). This
period was, of course, also a period of extraordinary optimism in the social sciences,
a period of triumph for the behavioral revolution, a period of growing sophistication
in the application of quantitative methods in social inquiry (cf. Eulau, 1963).

The awareness of the utility of social science for policy can be seen clearly in the
standard form of many law and society presentations which begin with a policy
problem; locate it in a general theoretical context; present an empirical study to
speak to that problem; and sometimes, though not always, conclude with recom-
mendations, suggestions, or cautions. (For a discussion of this approach see Abel,
1973; Nelken, 1981; Sarat, 1985.) This standard form appears with striking clarity
in some of the most widely respected, widely cited work in the field, though often
social science serves legal policy by clarifying background conditions and making
latent consequences manifest with little or no effort to recommend new or changed
policies.

While Law and the Social Sciences (1986) appeared at the end of this period of
optimism about social science and law, it and the field it sought to represent was still
under the sway of the realist legacy, a legacy that gave the field a center of gravity
and a sense of boundedness. The Blackwell Companion to Law and Society appears
at a very different moment in the development of the field, a moment in which the
basic logics of governance that provided the foundation for the marriage of social
science and law are undergoing dramatic transformations, a moment in which
‘‘social science generally and law and society in particular [have] declined in relative
prestige’’ (Garth and Sterling, 1998: 414). As a result, the hold of legal realism on the
law and society imagination has loosened, relaxing the pull of the normative,
reformist impulse in much of law and society research and the confident embrace
of social science as the dominant paradigm for work that seeks to chart the social life
of law.

Decline of the Social and the Search for a

Postrealist Paradigm

The loosened hold of legal realism on the field of law and society scholarship
coincides with, if it is not precipitated by, the decline of the social as central to the
logic of governance throughout the societies of the West.4 This decline comes after
more than half a century that culminated in the ‘‘social liberal’’ state in the 1960s
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and 1970s. During that period the liberal rationality of government associated with
laissez faire and methodological individualism was generally reordered around the
social as a terrain for positive knowledge and for effective governmental interven-
tion. Thus social liberalism produced a powerful fusion of law, social science, and
government.

Traditionally law has had an important set of relationships to the state through
the complex mechanisms of sovereignty, but in the twentieth century law became
not just sovereign but governmental, and its path to government was through the
social. The social sciences likewise established themselves as important adjuncts to
governance, in part through the mediation of law (as well as medicine, to a lesser
degree), including criminology, social work, and public health, and later with every
aspect of economic and general policy (Shamir, 1995). Law and society scholarship
never collapsed into pure policy studies, whatever the ambitions of some, but to a
great extent its critical efficacy came from its relationships with governance (Sarat
and Silbey, 1988).

However, after decades in which social problems set the agenda of government,
the social has come to be defined as a problem to be solved by reconfiguring
government (Rose, 1999; Simon, 2000). The general decline in confidence in virtu-
ally every institution and program of reform, or knowledge gathering, attached to
the social is one of the most striking features of our present situation. Social work,
social insurance, social policy, social justice, once expected to be engines of building
a more rational and modern society, are today seen as ineffectual and incoherent.
Socialism, once taken to be a very real competitor with liberalism as a program of
modern governance, has virtually disappeared from the field of contemporary polit-
ics. The social sciences, and especially sociology (the most social), which had
become court sciences at the highest levels in the 1960s and 1970s, are today largely
absent from national government and are experiencing their own internal drift and
discontent. Law and economics has become the hegemonic knowledge paradigm
and has ‘‘provided much of the learning and legitimacy for the . . . turn away from
social welfare and social activism’’ (Garth and Sterling, 1998: 414).

The United States clearly represents the extreme case of the problematization of
the social. The most florid forms of the social – for example, social insurance, public
transportation and housing, public health and social medicine, as well as socialism –
were never as actively embraced by American state or federal governments as they
were in comparably industrialized societies in Europe, Japan, Australia, and the
Americas. Moreover, in no society was the political critique of the social as success-
ful as it was in the United States under presidents like Ronald Reagan, George H. W.
Bush, Bill Clinton, and George W. Bush. It is clear, however, that the crisis of the
social is being experienced globally today, not only in the formerly welfarist Western
nations, but in those states now industrializing.

Whether we like it or not, the practices of governance help set the agenda for legal
scholarship, whether legal scholars imagine themselves as allies or critics of the
policy apparatus (Ewick, Kagan, and Sarat, 1999). Although it would take a book
of its own to describe transformations in the field of legal studies associated with the
decline of the social as a nexus of governing, evidence abounds that the shifting
engagement between law and society scholarship and government has altered the
formation and deployment of legal knowledge at all levels. Likewise, the prestige of
empirical research has been tied up with the access that social and legal scholars
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obtained as experimenters and expert consultants helping to administer a state
engaged in interventions in problems like crime, gangs, and urban poverty. Even
those discourses that have offered a more critical view of the enterprise of social
policy and social research have often promoted both by exposing the gaps in action
and imagination created by racism, patriarchy, and class privilege.

With the decline of the social as a logic of governance, law and society research
has entered a period of freedom – freedom found in its increased alienation from,
and irrelevance to, the governing ethos of the current era. Borrowing from Franklin
Zimring (1993: 9), the field is experiencing the ‘‘liberating virtues of irrelevance’’
such that ‘‘scholars are now considering a wider and richer range of issues.’’ This era
of freedom is marked by great energy, vitality, and success for scholarship and, at the
same time, disintegration and fragmentation of existing definitions and boundaries
of law and society research.

Institutionalization and Fragmentation of Law

and Society Research

As to institutionalization, since the appearance of Law and the Social Sciences in
1986 law and society has continued to be a lively and important terrain for scholars.
At the start of the twenty-first century, the field is well institutionalized. Evidence for
this is found in the numerous scholarly associations, or sections of associations, both
in the United States and abroad, which bring together researchers to encourage work
on the social lives of law. Some organizations have been formed to promote legal
study within disciplines, for example, the Organized Section on Courts, Law, and
the Judicial Process of the American Political Science Association, and American
Psychology-Law Society/Division 41 of the American Psychological Association;
others, such as the Research Committee on the Sociology of Law of the International
Sociological Association, the Society for the Study of Political and Legal Philosophy,
the American Society for Legal History, the Association for the Study of Law, Culture,
and the Humanities, and the Law and Society Association, cross disciplinary lines.

Moreover, there are now numerous high quality journals, many with a truly
international readership, through which law and society scholarship is disseminated,
for example, Law & Society Review, Law & Policy, Law & Social Inquiry, Law &
History Review, Law& Critique, Studies in Law, Politics, & Society, and Social and
Legal Studies: An International Journal. Academic and trade publishers now recog-
nize the vibrancy of the field, with lively law and society lists found at presses such as
Oxford University Press, Cambridge University Press, and at the university presses of
Michigan, Yale, Stanford, and Chicago, as well as Dartmouth/Ashgate and Hart
Publishing.

In addition, a number of research institutes conduct interdisciplinary (but largely
social science) research on law. Examples include the American Bar Foundation, the
Rand Institute for Civil Justice, the Centre for Socio-Legal Studies at Oxford
University, the Onati International Institute for the Sociology of Law. Since 1971,
the National Science Foundation, through its Program in Law and Social Science,
has also supported such research; funding for interdisciplinary work on law is also
now regularly part of the activities of agencies like the National Endowment for the
Humanities. These institutes and funding opportunities have invigorated the work of
scholars studying the complex intersections of the legal and the social.
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Providing further evidence of the institutionalization of the field are the interdis-
ciplinary programs that now exist at more than 50 colleges and universities in the
United States and a large number in the United Kingdom, continental Europe, and
elsewhere. These programs introduce students to the fact that law is ubiquitous, that
it pervades much of our lives, and provides a forum in which the distinctive temper
of a culture may find expression. They introduce them to law’s role in articulating
values and dealing with conflict.

While all of this gives evidence of the range and vigor of law and society study, it
barely evidences the veritable explosion and transformation of the field, since the
publication of Law and the Social Sciences. Unlike the research of the 1970s and
1980s, today’s postrealist law and society research is, to name just a few things,
marked by:

1 New generations of scholars, many of whom continue to address venerable
questions about law’s social lives, while others strike out in new directions
addressing important questions which were not recognized two decades ago;

2 The development of new interdisciplinary connections within the social sciences,
as well as what Clifford Geertz referred to as the ‘‘blurring of genres’’ between
the social sciences and humanities;

3 Disputes about what counts as social knowledge as well as new theorizations
that have drained some of the optimism about the political utility of social
knowledge;

4 Increasing abandonment of the reformist policy orientation of scholarship in
favor of the description and analysis of the processes through which law per-
forms in various social domains;

5 Globalization and internationalization of both legal phenomena and of law and
society as a scholarly field.

From the mid-1960s through the early 1980s, when modern law and society
scholarship began to take shape, there was a rough consensus about the methods
and purposes of that research. Definitions and descriptions of the field abounded.
Here are but a few: Lawrence Friedman (1986: 764) argued that ‘‘The law and
society movement sits on a rather narrow ledge. It uses scientific method; its theories
are, in principle, scientific theories; but what it studies is a loose, wriggling, changing
subject matter, shot through and through with normative ideas. It is a science . . .
about something thoroughly nonscientific.’’ Frank Munger (1998: 24) suggested that
law and society research is unified by ‘‘its dedication to testing ideas empirically
rather than relying on logical derivations from premises.’’ Felice Levine said that law
and society work involves:

the social study of law, legal processes, legal systems, normative ordering, law-related
behaviors, and what is endemically legal in society. However broad in scope it is meant
to embrace the study of law as a social phenomena, not the use of social science in or by
law. . . . To see sociolegal work as science does not require a belief in a universal theory
or universal laws or belief in the view that science is value free and not embedded in
social life. Optimally, like other areas of social science inquiry law and society work
must be both synthetic and flexible. (1990: 23)

These definitions suggest that there has never been a single style of law and society
work or a litmus test for membership in the community, yet they highlight a rough
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consensus of the kind reflected in Lipson and Wheeler (1986), a consensus made
possible by a widely shared view that law and society work was synonymous with
law and social science with a gentle reformist edge often added. In the postrealist era
that is emerging today, law and society research appears eclectic and noncumulative.
It is neither organized around a single central insight nor an agreed-upon paradigm.
‘‘Law and society scholars,’’ Robert Ellickson (1995: 118) contends, ‘‘have been
handicapped because they do not agree on, and often don’t show much interest in,
developing basic theoretical building blocks.’’

Moreover, ‘‘social science’’ no longer occupies the virtually unchallenged
position it once held, and social science itself no longer means what it once did.
As demonstrated in the chapters that follow, in the postrealist era there is an
abundant variety in the styles of research done under the rubric of law and society,
and disagreement on what empirical means or whether law and society is synonym-
ous with law and social science. While social science still is by far a predominant,
and critically important, mode of inquiry, increasingly prevalent talk about
interpretation, narrative, and identity seems suspiciously like the language of the
humanities.

With particularity, multiplicity, and ambiguity as central virtues of postrealist law
and society research, it should hardly come as a surprise when they precipitate a
crisis of self-understanding in a community traditionally thought of in terms of its
allegiance to social science. Just as a blurring of genres has occurred throughout
the human sciences, so too feminism, studies of race and nationalism, and work
in queer theory, to name just a few, have raised questions about the taken-for-
granted identification of law and society with social science. The emergence of
scholarship that emphasizes law’s roles in shaping and responding to personal,
group, and national identities has played a large part in opening up the boundaries
of the field.

Where once legal doctrine would never be spoken about, today space is made for
that work. Literary and humanistic perspectives have made some inroads. Work on
the impact of the global and the postcolonial, as well as post-Marxist approaches
and deconstruction, are found side by side with quantitative analysis. The traditions
of law and society scholarship are, as they should be, up for grabs as new scholars
redefine the field. With growth has come greater inclusiveness, but also fragmenta-
tion. With every gain in inclusiveness there will be an appropriate, though unset-
tling, increase in uncertainty about what law and society scholarship is and what law
and society scholars do. One measure of the progress of this field is uneasiness about
what its boundaries are, what is orthodox and what is heresy.

In addition, while realist legal studies almost always operate within a political
body, usually the nation, with its exclusions made up not just of political borders but
also of the nation’s racial, cultural, and linguistic embodiments, the emerging post-
realist law and society scholarship represented in this book increasingly confronts an
array of breaches in this imaginary order in the form of globalization, identity
politics, and/or the risk society for which the old realist paradigm seems inappropri-
ate. Today then while law and society research and scholarship is vibrant and vital,
the field is experiencing a period of pluralization and fragmentation. There is no
longer a clear center of gravity nor a reasonably clear set of boundaries. Important
scholarship proliferates under the banner of law and society even as that designation
loses its distinctiveness. Evidence of both the vitality of the field and of its fragmen-
tation is well represented in chapters of this book.
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Overview of Book

The work represented in The Blackwell Companion to Law and Society reflects the
new facts of an emerging postrealist era. Whereas 15 years ago one could survey the
field in 11 chapters, today it takes almost three times that number to even begin
to do justice to the work being done under the law and society banner. And while
then only three women and one international scholar were charged with the task of
‘‘canonizing’’ their subfield, in this book 19 women and nine international scholars
are included as authors. The authors whose work is represented in this book
represent different generations of law and society scholars as well as various theor-
etical, methodological, and political commitments – from positivism to interpreti-
vism, from the new institutionalism to cultural studies.

The book is organized into six major sections. The first takes up and deepens the
intellectual genealogy of the field begun in these pages. The second explores the
complex connections of law and culture. The third examines the basic ‘‘subjects’’ of
law and society, the institutional locations for doing what everyone would acknow-
ledge to be legal work. The fourth moves from institutions to explore the domains of
policy to which law and society scholarship has been addressed. The fifth examines
the various ways in which law may be said to matter in social life. The sixth and last
decenters the association of law and the nation-state, and it contains chapters that
describe the past, present, and future of law in a global era.

While this organization provides but one idiosyncratic mapping of law and society
scholarship, many themes recur from section to section and chapter to chapter.
Among them several seem most important in marking the possibility of postrealist
law and society scholarship, namely, law’s constitutive role in shaping social life;
the complexity of institutional processes, as well as the importance of law in everyday
life; the ways legal institutions are transformed as well as the ways in which they
resist change; the increased importance of global and international processes in
national and local legality; the significance of new media and technologies in
defining, portraying, and communicating about law; the intersections of law and
identity; and law’s role in both encouraging and responding to social consensus and
social conflict.

A book like The Blackwell Companion to Law and Society demonstrates that it
is hard to say with confidence just what constitutes or defines law and society
research and, at the same time, particularly important to engage in that effort.
Doing so will not in itself alleviate the confusion or uncertainty of the present
moment, or chart the way forward toward a postrealist paradigm. Nor will
doing so restore consensus in the face of fragmentation. But engagement with the
diversity of styles of work reviewed in these pages should leave no doubt about
the vitality and importance of law and society scholarship in this emerging post-
realist era.

Notes

1 This argument is developed in Sarat and Silbey (1988).
2 Legal realism was by no means, however, a unified or singular intellectual movement. At

one and the same time, the label legal realist has been applied to people like Felix Cohen
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(1935), who took what Gary Peller (1985: 1222) later categorized as a deconstructive
approach, a radical skepticism which challenged the claims of logical coherence and
necessity in legal reasoning, and to others who embraced and believed in science and
technique. Moreover, realism embodied three distinct political perspectives. It included a
critical oppositional strand which sought to undermine the law’s ability to provide
legitimacy for political and economic elites by exposing the contradictions of classical
legal formalism and the hypocrisy of legal authority. Realism also included a strand of
scientific naturalism whose proponents attempted to advance a more enlightened, rational,
and efficient social order by using the methods and insights of the empirical sciences to
understand a wide range of human, political, and social phenomena. Among these scien-
tific realists there were divisions between the pragmatic followers of Dewey and James and
those realists who pursued a more positivistic version of empirical science. Finally, legal
realism was a practical political effort which did not merely support or legitimate political
elites but some of whose members were themselves the officials designing, making, and
enforcing reform policies

3 Not all stands of realist inquiry were, however, equally confident that law could or should
be rescued, or that its integrity could or should be restored. The deconstructivist strand,
which came to be viewed, by mainstream legal scholars, as dangerously relativistic and
nihilistic, tried to reorient legal thought by emphasizing its indeterminacy, contingency
and contradiction. According to Peller, ‘‘This deconstructive, debunking strand of realism
seemed inconsistent with any liberal notion of a rule of law distinct from politics, or
indeed any mode of rational thought distinct from ideology. . . This approach emphasized
contingency and open-ended possibilities as it exposed the exercises of social power
behind what appeared to be the neutral work of reason’’ (Peller, 1985: 1223).

4 For an elaboration of the argument developed in this section see Sarat and Simon (2003).
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2
Law in Social Theory and Social

Theory in the Study of Law

Roger Cotterrell

What can social theory contribute to legal studies? And what place does law have as
a concern of social theory? Three or four decades ago, when the field of ‘‘law and
society’’ or sociolegal studies was first becoming a lively, popular focus for research,
defining the relations of law and social theory meant mainly locating law’s place in
the theoretical traditions of the academic discipline of sociology, and asking what
those traditions might offer the study of law. Now, however, social theory can no
longer be considered the preserve of any particular academic discipline. It has to be
defined in terms of its objectives rather than particular traditions that have shaped it.

Law in Classic Social Theory

Social theory is systematic, historically informed, and empirically oriented theory
seeking to explain the nature of ‘‘the social.’’ And the social can be taken to mean the
general range of recurring forms or patterned features of interactions and relation-
ships between people. The social is the ongoing life of human beings lived alongside
and in relation to others; the compendium of institutions, patterns of interaction,
networks, systems, and structures of collective life resulting from human coexist-
ence. So it is the collective life of human groups and populations, but also the life of
individuals in so far as this is shaped by their relation to those populations or groups.
The social is a realm of solidarity, identity, and cooperation, but also of power,
conflict, alienation, and isolation; of stable expectations, structures, systems,
custom, trust, and confidence, but also of unpredictable action, unforeseen change,
violence, disruption, and discontinuity.

Described in these expansive terms, the social seems bewilderingly general as an
object or field of study. Debates about its nature and significance are fundamental
today in assessing the significance of social theory itself. And the essence of the social
has been seen in social theory in radically different ways. For example, in Max



 

Weber’s (1978) work it appears as a limited number of distinct types of social action
combined in innumerable ways to give rise to what we recognize as ‘‘capitalism,’’
‘‘bureaucracy,’’ ‘‘domination,’’ and all the other seemingly solid structures of the
social world. Sometimes the social has been seen in terms of an evolution of human
relations – for example in Marcel Mauss’s (1990) famous analysis of the significance
of gift relationships. Its essence has also been found in different types of cohesion of
human populations (Durkheim, 1984) or sociality or bonding between the members
of social groups (Gurvitch, 1947). Sometimes it has been understood as categories or
institutional forms in terms of which individuals interrelate – for example, in Georg
Simmel’s (1971) analyses of ‘‘the stranger,’’ ‘‘the metropolis,’’ ‘‘fashion,’’ ‘‘conflict,’’
‘‘exchange,’’ and other phenomena.

The object that has served – implicitly or explicitly – as the primary focus for most
social theory is ‘‘society,’’ conceived as a unified totality in some sense, so that the
study of how that totality exists could be distinct from, though related to, the study
of politics, law, the economy or other more specific kinds of social action or experi-
ence. Society in this sense is ‘‘the sum of the bonds and relations between individuals
and events – economic, moral, political – within a more or less bounded territory
governed by its own laws’’ (Rose, 1996: 328). Even where social theory has not
treated society directly as its object, its characterizations of the social assume that
social phenomena cohere in some significant way: that social life forms a fabric of
some kind; that it has continuity and scale and that particular exemplifications of the
social relate to larger patterns, even if their exact limits or boundaries may be
variable or hard to specify. The social includes class, race, gender, or specifically
economic relations, for example, but social theory assumes it must treat all of these
as components or examples of more general patterns or features of human inter-
action, and that its consistent focus must be on that generality. The social is always
assumed to be in some sense intelligible as a unity.

In the classic social theory of the late nineteenth and early twentieth century,
‘‘society’’ was mainly typified by the politically organized and territorially bounded
society of the modern Western nation-state. Given this position, it is not surprising
that a strong sensitivity to law is found in the most ambitious and influential
contributions to this theory – the work of Emile Durkheim, Weber, and Karl
Marx. The reach of society could be seen as paralleling the jurisdictional reach of
nation-state legal systems. As social theory examined the general social relations and
structures comprising society, it encountered modern law as a society-wide system
of definition and regulation of these relations and structures. In a sense, law and
social theory competed in characterizing modern society, but law could be treated
in social theory as exemplifying certain structures and patterns fundamental to this
society.

So, for Durkheim, the substance of modern law (particularly contract, commer-
cial, property, and criminal law) and its processes expressed the particular charac-
teristics of modern social solidarity, by which he meant the manner in which modern
society was integrated and given a sense of unity despite its increasing complexity,
changeability, and diversity. A study of the development of law across the centuries
could show how the structures of solidarity allowing modern society to cohere had
gradually formed (Durkheim, 1984). His conclusion was that the only value system
that could integrate modern societies – and so must be the moral foundation of all
modern law – would be one requiring universal respect for the autonomy and human
dignity of every individual citizen (Durkheim, 1975; Cotterrell, 1999: 103–47).

16 roger cotterrell



 

In a completely different way and using different methods, Weber also securely
linked the study of law with the study of the social in its modern forms. Modern law
exemplified a kind of rationality mirroring and running parallel with the rational-
ization of other aspects of life in the West. While formal legal rationality was a
distinctive mode of thought and practice, it could be seen as part of a far wider
rationalization of the modern world. The study of legal rationality’s development
and its interrelations with other varieties of rationality (especially in economic
action, administration, and politics) could provide major insights into the nature
of the social in the unique forms it had taken in the West (Weber, 1978: pt. 2, ch. 8).

Marx, seeking to analyze the nature and destiny of capitalism, saw law as in one
sense superstructural, a support rather than an engine of capitalism’s trajectory as a
mode of production and as the overall structure of the social in the modern West.
But he emphasized law’s role in defining social relations, repressing class unrest, and
helping to constitute the ways of thinking – above all in terms of property and
contract – that serve as fundamental ideological supports of capitalist social rela-
tions (Cain and Hunt, 1979). Thus, like Durkheim and Weber, Marx saw a need to
take account of the development of law to identify the way it produced particular
ideas, ways of reasoning, or forms of practice at certain stages in history. So each of
these writers saw law as essential in transforming the social – establishing founda-
tions of modern society – however differently they might characterize this modernity
in their work.

These brief comments may be enough to illustrate two points: that the concept of
‘‘modernity’’ has often, in practice, been inseparable from that of ‘‘society’’ in the
vision of social theory, and that law was often treated in classic social theory as, in
some way, a crucial marker, component, or agent of the coming into being of the
modern world. More recent social theorists have often treated the emergence of a
certain kind of legal system as crucial in this sense. Talcott Parsons, for example, saw
the emergence of a ‘‘general legal system’’ – cutting across all traditional special
statuses and providing a universal system of rights and obligations – as ‘‘the most
important single hallmark of modern society’’ (Parsons, 1964: 353). But we shall see
later that the concepts of ‘‘modernity’’ and ‘‘society,’’ so central to social theory, are
at the heart of debates surrounding it as an enterprise today.

Leaving aside these debates for the moment, what has social theory in its classic or
traditional forms been able to offer legal studies? If social theory is abstract and
broad in scope, law as a practice, and often as a field of study, has been said, by
contrast, to be wedded to the ‘‘method of detail’’ (Twining, 1974), focused on
particularity and immediate problem solving. Social theory in general has claimed
that philosophical analyses, reflections on specific historical experience, and system-
atic empirical observations of social conditions can be combined to explain the
nature of society. Social theorists’ considerations of law are colored by this amalgam
of philosophical, historical, and observational orientations. As a byproduct of its
general concerns, social theory has often assessed law’s capacities, limits, conditions
of existence, and sources of authority and power. Its attraction for some legal
scholars has been that its perspectives on law have been much wider than those
the legal specialist alone could usually be expected to command. So social theory has
been called on in sociolegal studies to escape the limits of law’s method of detail as
well as to counter narrow social scientific empiricism. The promise has always been
to broaden social perspectives on law. The corresponding risk has always been that
the broad perspective loses the richness and specificity of particular experiences or

law in social theory 17



 

practices of the legal. The method of detail may need supplementing but has its value
nonetheless.

Despite these claims for social theory’s usefulness to legal studies and the promin-
ent presence of law in the classics of social theory, the link between legal studies and
social theory has usually been tenuous. That various changes in both law and social
theory are bringing about a greater mutual dependence will be a main argument in
later sections of this chapter. Nevertheless, until quite recently, the relationship could
be characterized as predominantly one of disinterest or token acknowledgment.

Despite the example set by the classic writers, social theorists have often doubted
whether law is important enough or sufficiently identifiable as a specific social
phenomenon to deserve special consideration in any theory of the social. Could
most of what needs to be analyzed be treated in terms of concepts such as adminis-
trative action, state coercion, social norms, social control, ideology, reciprocity,
conformity and deviance, bureaucratic norms, or custom? Law, as such, might not
need theorizing: that could be left to jurists for their own purposes. The term ‘‘law’’
would remain for the social theorist only a commonsense label that might usefully
designate clusters of phenomena to be explained theoretically without essential
reference to it. In any event, law’s identity and significance vary considerably
between different societies. And general conceptions or definitions of law are dom-
inated by juristic perceptions which most social theorists have not sought to upset.

For example, social theorists have rarely adopted the radical reformulations of the
concept of law associated with what is now called social scientific legal pluralism
(see e.g., Merry, 1988). Legal pluralism in this sense explicitly denies that juristic
conceptions of law are universally adequate and adopts some wider conception of
law that can embrace, for various analytical purposes, phenomena the lawyer would
not recognize as legal – for example, private or ‘‘unofficial’’ norm systems of various
kinds. Among major social theorists only Georges Gurvitch stands out as having
radically rejected juristic conceptions of law in favor of an intricate, fully elaborated
theory of legal pluralism integrated into his broader social theory. Significantly
Gurvitch reached this position on the basis of his early sociolegal and philosophical
inquiries (Gurvitch, 1935, 1947), rather than as a by-product of his later general
sociological theory.

Indeed, in contrast to social theorists, it is those social scientists who see law as
central to their research careers, and tend to refer to themselves as ‘‘law and society’’
or sociolegal scholars, who have most often embraced legal pluralist perspectives.
But many sociolegal scholars have been content to follow social theory’s general
lead, paying homage to the broad insights about law to be found in classic social
theory but otherwise mainly using ‘‘law’’ as a pragmatic umbrella term for clusters of
social phenomena analyzed in terms of concepts familiar in their parent social
science disciplines.

Just as social theory has tended to avoid law while considering its social manifest-
ations, so lawyers and legal scholars have mainly avoided social theory. And cer-
tainly, from a juristic standpoint the usefulness of a theory of the social may not
seem obvious: the social might be viewed as what law itself creates as its own
jurisdiction, the structure of the social being simply the regulatory structure that
law provides. In this sense the social is the taken for granted locus and environment
of legal practice. And, undoubtedly, from a juristic viewpoint, law seems endlessly
resourceful in defining and adjusting its reach and the nature of the relations it
regulates. The social is what law treats as such.
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Law and Contemporary Social Change

What is happening to change this typical relationship of disinterest? The relevant
changes that have occurred in the situation of law and legal studies on the one hand,
and of social theory on the other, have often been associated with the idea of the
passing of modernity and its replacement with the ‘‘postmodern.’’ ‘‘Post’’ implies
that the new can only be understood as related to and, in some sense, a supplement
or reaction to, what preceded it, but also that modernity’s features can now be
identified with finality, so that what follows is distinct from them.

According to Jean-François Lyotard’s celebrated dictum, the most profound ex-
emplification of postmodernity is a loss of faith in ‘‘grand narratives’’ (Lyotard,
1984: 37) in a fluid, rapidly changing, intensely self-questioning and uncertain
(Western) world: the coming of ‘‘a new age of radical rootlessness and doubt’’
(Douzinas and Warrington, 1991: 9). This applies not only to comprehensive
systems of thought such as Marxism and the great religions, but to general theories
of ‘‘society’’ as a stable, integrated totality, to political ideologies of all kinds, and to
the very idea of ‘‘science’’ as the progressive unveiling of truth. All are said to
flounder on the rocks of patent social contingency and indeterminacy.

The result is a new privileging of ‘‘local knowledge’’ (Geertz, 1983) and a percep-
tion of the failure or pointlessness of all attempts to generalize broadly about social
change or social phenomena. The tendency in such circumstances might be to
abandon social theory altogether. A new focus on the local and the specific, on the
instability of social structures and institutions, and the exhilarating or frightening
rootlessness of individual lives casts doubt on the usefulness of treating ‘‘society’’ as
an object sufficiently solid to theorize (Rose, 1996; Bauman, 1992: 190). The
dialectic of order/change and structure/agency in traditional sociological analyses
of society does not seem to capture the sense of radical fluidity which postmodern
thought associates with contemporary human coexistence in the most highly de-
veloped nations of the world.

The idea that it is no longer useful to theorize society has sometimes led into more
general but very opaque claims about ‘‘the death of the social’’ (Baudrillard, 1983: 2).
The doomsday scenario here is that social theory loses its integrity having lost its
object. It is replaced with a host of competing discourses – especially literary,
feminist, psychoanalytic, economic, and cultural theory – that focus on human
relations no longer considered in terms of any explicit overall conception of the
social.

More concrete ideas bearing directly on the destiny of law can also be mentioned.
The social is sometimes claimed to be disappearing as a specific primary field of
government intervention, and enterprises organized around it (such as social work,
social welfare, sociology, and socialism) are losing prestige (Simon, 1999: 144–7).
A further claim is that the social as a field distinct from the political is atrophying.
On one view, the social has become merely a population mass, silent and inert, no
longer the active source of political energies but merely a passive recipient of
governmental actions (Baudrillard, 1983: 19–25). A consequence would seem to
be that legal interventions can hardly look for effective legitimation or direction
from this source.

On another view, an individualization of lifestyles puts in issue the stability of
many social institutions (e.g., traditional family, employment, and gender relations)

law in social theory 19



 

but creates unprecedented opportunities for a radical remaking of the social through
the spontaneous choices of individuals in relation to their own lives (Beck and Beck-
Gernsheim, 2002; see also Beck, Giddens, and Lash, 1994). Thus politics is poten-
tially transformed, its focus shifted toward the local and the personal but also, very
importantly, toward the global (as in many environmental, security, and health
concerns widely shared across national boundaries). Meanwhile, politics in nation-
states becomes increasingly moribund in the traditional public sphere. Indeed, in a
revitalized politics, lines between public and private, and national and global, might
eventually become meaningless (Beck, 1992: ch. 8, 2000: ch. 2). The primary
implication for legal studies would seem to be that the horizon and appropriate
methods of regulation are changing in very fundamental ways.

The importance of this recent theorizing is certainly not to undermine the social as a
category. Indeed, many theorists – including some, such as Jean Baudrillard, who have
dramatically declared the social’s demise – continue to refer to ‘‘society’’ without
apparent embarrassment (Smart, 1993: 55–6). For legal studies, the importance of
these writings is to show that the nature of the social cannot be assumed as unprob-
lematic. Law may define the social as it regulates it, but it does so under conditions
that the social itself provides. Law presupposes a conception of the social that defines
not only its technical jurisdiction, but also the arena in which its interventions require
rational integration, and the general source of its legitimation and cultural meanings.
It follows that, as the identity, coherence, and shape of the social are questioned,
assumptions about the nature and efficacy of law are also put in issue.

In contemporary social theory, Michel Foucault’s work provides one of the most
important vehicles for reconsidering the nature and scope of law in terms of
fundamental long-term changes in the character of the social. It raises the question
of whether law has failed to keep step with these changes and become marginalized
as a result, increasingly giving way to other kinds of regulation and control.
Foucault’s works describe processes by which new kinds of knowledge and power
have arisen, reinforcing each other to create what he calls disciplinary society
(Foucault, 1977: 216). The prison, the asylum, the school, the medical clinic, and
other particular institutional sites, have been primary foci for the gradual emergence
of constellations of knowledge/power in which technical norms, expertise, training,
and surveillance combine to regulate populations and define the place of individuals
as autonomous, responsible subjects.

In lectures towards the end of his career, Foucault elaborated general implications
for law of his earlier studies. He sharply contrasts the majesty of law with the ‘‘art of
government’’ focused on administering social life (Foucault, 1991: 92). Law is, in his
view, the expression of sovereign power: what is most important about it is that it
demands obedience and requires that all affronts to the sovereignty it embodies be
punished. The essence of law is, therefore, coercion. Foucault contrasts, with law’s
‘‘occasional or discontinuous interventions in society,’’ something he sees as very
different: ‘‘a type of power that is disciplinary and continuously regulative and
which pervasively, intimately and integrally inhabits society’’ (Fitzpatrick, 1992:
151). This is an autonomous, expert form of governing, focused specifically on
regulating economy and population and relying on ‘‘multiform tactics’’ and a
range of techniques, expertise, and information united only by a need for ‘‘wisdom
and diligence’’ (Foucault, 1991: 95, 96).

Foucault calls this pervasive regulatory activity ‘‘governmentality’’ rather than
government, to emphasize that it goes beyond and uses a far wider range of
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techniques than government in the usual political sense, and its sites of operation
are not restricted to what is usually thought of as the public sphere but relate to
all aspects of life. Nevertheless, the rise of governmentality marks a stage in
the development of the state, from the ‘‘state of justice’’ and law, through the
‘‘administrative state’’ of regulation and discipline organized territorially, to the
‘‘governmental state’’ which aims at guaranteeing security and is ‘‘essentially
defined no longer [exclusively] in terms of its territoriality. . . its surface area, but in
terms of the mass of its population with its volume and density. . . ’’ (Foucault, 1991:
104).

Significantly, law’s destiny is left vague. Perhaps ultimately it is for jurists and
sociolegal scholars to sort this out. The state’s stages of development are cumulative
so that eventually legal, administrative, and governmental state forms coexist. Some
writers see Foucault as claiming that law is progressively replaced by technical and
disciplinary norms, and charge him with propounding a narrow view of law,
apparently ignoring its current scope and character (Hunt, 1993: ch. 12). Others
argue that Foucault well recognizes law’s nature and scope in contemporary society
(Ewald, 1990) and sees only its old regulatory supremacy as undermined. His claim,
undoubtedly, is that law has been reduced from its grandly sovereign status to a
position alongside numerous other regulatory techniques, no more than a ‘‘tactic’’ of
government to be used or not used, as appropriate (Foucault, 1991: 95).

From another point of view, the key debate around Foucault and law is about
law’s potential. In the newly recognized complexity and indeterminacy of society,
does action through and on law provide an important means of navigating the social
and the numerous decentered locations of power that Foucault’s work emphasizes
(e.g., Munro, 2001), or is it increasingly a distraction as a focus for solving or
campaigning on important social issues (Smart, 1989), being tied to forms of state
action and political projects that are increasingly remote from many regions of the
social?

The ambiguous implications of Foucault’s work show that social theory’s
changing images of the social destabilize established ideas of law, pointing in
different directions toward new conceptualizations. A broad, loosened conception
of law might see it metamorphosing into diverse regulatory strategies, forms, and
tactics attempting to mirror the fluidity, contingency, and indeterminacy of the social
(Rose and Valverde, 1998). Law might seem an indefinite aspect of a range of tactics
of governance operating in sites – for example, schools, religious practices, rural
traditions, campaigns to protect local industries (Cooper, 1998) – often distanced
from the direct operation of state agencies.

In this context, new unifying principles arise, focused, for example, on the control
of risk, so that risk emerges as a major category for making sense of the normative
implications of contingency (Beck, 1992). Perceptions or calculations of risk can
then be seen to operate as signals to alert or set in motion regulatory processes and
provide their focus (e.g., Ericson and Haggerty, 1997). Equally, they can be rallying
points for political and legal action (Franklin, 1998).

By contrast, conceptions of law that in some way emphasize its autonomy or
distinct identity rather than its tactical flexibility might see it as in crisis, overbur-
dened with regulatory tasks for which it is unsuitable (Teubner, 1987). Or they
might emphasize as somewhat remarkable the fact that, in such conditions of
complexity, the legal system copes; that it pours out rules and decisions despite the
ever-increasing diversity of social life and the rapidity of social change.
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Autopoiesis theory, developed as a form of social theory by the sociologist Niklas
Luhmann (1995), can be seen in this context as a particularly inventive way of
conceptualizing how law copes with changes in the nature of the social without
losing its special identity in the process, and becoming – as Foucault seems to suggest
– just part of a continuum of regulatory ‘‘tactics.’’ Autopoiesis theory seeks to
explain how law retains a distinctive character and stability in complex societies,
at the same time as it addresses an ever-increasing range of problems thrown up by
the fluidity and complexity of the social. The theory also suggests why legal inter-
ventions often produce unforeseen and unintended social consequences and why law
often seems persistently unresponsive to demands emerging from the social.

In Luhmann’s formulation, law is cognitively open but normatively closed, in
so far as it has become an autopoietic (self-observing, self-producing, and self-
reproducing) system of communication (Luhmann, 1992). This means that, like
other social systems of communication (such as the economy, the polity, and science)
law is necessarily open to information from its environment but, no less necessarily,
it reads this information only in its own discursive terms. Law processes information
solely for the purposes of applying its unique normative coding of legal/illegal in
terms of which all its decisions must be made. Similarly, other systems interpret legal
rules and decisions in terms of their own system codings, for example the criteria of
efficient/inefficient in the case of the economy.

As social theory, autopoiesis theory clearly pictures law in the way it so often
appears to jurists – as a self-founding discourse unfazed by circularity in its
reasoning and invocations of authority. It shows how law can operate in this way
and explains sociologically why it does. The theory claims that the increasing
complexity of the social gives rise, in an evolutionary process, to the gradual
differentiation of society into a number of specialized systems of communication,
of which law is one. The legal system is thus not defined in terms of rules and
institutions – as, for example, in Talcott Parsons’ earlier theory of social differenti-
ation as a response to complexity (Parsons, 1977: 174–6) – but by its distinctive
discourse of legality and illegality.

Hence law can pervade the spaces of the social. As discourse it can exist anywhere
and everywhere and the thematization of issues as legal (Luhmann, 1981) can occur
in contexts not restricted to the formal legal institutions of the nation-state. Thus
autopoiesis theory can accommodate the idea of an emerging ‘‘global law without a
state’’ (Teubner, 1997), or of law’s presence in the private realms that social theorists
have identified as contemporary sites of a new politics and of the transformation of
the social.

Nevertheless, the theory suffers, as many critics have pointed out, from an almost
impenetrable abstraction. Attempts to use it in empirical sociolegal research have
had limited success although it has provided a striking way of emphasizing, for
example, legal discourse’s perceived deafness or incomprehension when sometimes
faced in court with the discourses of social welfare in cases involving children (King
and Piper, 1995). Despite being among the most sophisticated and rigorous recent
contributions to social theory and having had its legal implications extensively
elaborated (e.g., Teubner, 1993; Pribán and Nelken, 2001), autopoiesis theory
stands some way apart from many of the themes this chapter has stressed. It has
not extensively examined the changing character of the social in concrete terms in
relation to law, and it has not indicated how contemporary legal change can be
interpreted in the light of social theory. It leaves relatively unexplored the details of
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the discursive character that it attributes to developed law. And the theory explains
little about how autopoietic law will actually respond to what the social may throw
up as regulatory problems. Its concern seems only to affirm that law will seek to
address these matters always from its own point of view with its own discursive
resources.

Foundations of Legal Authority

Autopoiesis theory attempts to bypass one question that has long been a major focus
for social theory: what is the source and foundation of law’s authority, the legitimacy
that enables it to demand respect and command obedience? For Luhmann, the issue
of law’s legitimacy has been replaced by that of function: the question is simply
about efficiency – whether law can effectively fulfill its social task of producing
decisions according to its own criteria of legality/illegality. But one might still want
to ask how functional success is to be judged and recognized. In fact, much recent
social theoretical writing wrestles with questions about law’s ‘‘grounds,’’ its ultimate
bases of authority or legitimacy.

Durkheim’s classic social theory assumed that law and morality are inseparable
and that morality is law’s ‘‘soul.’’ Since he understood morality as the normative
structure of society, his social theory makes the strong claim that law finds all its
meaning, authority, and effectiveness ultimately in this moral structure. Without
such a grounding it becomes mere force or empty words (Cotterrell, 1999). In a
sense, Weber’s social theory turned these Durkheimian claims upside down. Modern
law, having lost its ‘‘metaphysical dignity’’ with the discrediting of natural law
theories, is revealed, in his view, as no more than ‘‘the product or the technical
means of a compromise of interests’’ (Weber, 1978: 874–5). Law requires no moral
authority. Instead, its rules and procedures, in their abstract formality, can them-
selves become a means of giving authority, as in the political authority of the rule of
law as a legitimation of government. Weber’s work is thus one of the clearest sources
of the familiar idea of legitimacy through legality or procedure (Cotterrell, 1995:
ch. 7).

Interestingly, the broad problems, if not the substance, of both Durkheim’s and
Weber’s opposing positions are strongly present in recent writing on law in social
theory and in invocations of social theory in legal studies. Postmodern ideas about
the collapse of grand narratives might suggest that the authority or validity of all
large-scale structures of knowledge has been put in question. But it could be argued
that some kind of Weberian legitimacy through legality remains the only possibility
of stable authority in the postmodern social environment. Contemporary law –
explicitly constructed, particular, local in scope, and ever-changing – might seem
the quintessentially postmodern form of knowledge or doctrine: not in any sense a
grand narrative, but the perfect pragmatic embodiment of contingency, imperman-
ence, artificiality, transience, and disposability; its doctrine continually adapted,
amended, cancelled, supplemented, or reinterpreted to address new problems.

Hence postmodern writing on law has often emphasized law’s simultaneous
moral emptiness and social power in a world that has lost faith in other discourses
(Goodrich, 1990). And autopoiesis theory’s unconcerned recognition that the very
essence of legal discourse is circular reasoning has some affinities with claims
informed by postmodern perspectives: for example, that law’s self-founded authority
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actspowerfully todisguise the incoherencesofconcepts suchas ‘‘society’’ and ‘‘nation,’’
even though legal thinking itself presupposes these concepts (Fitzpatrick, 2001).

Not unrelated to these lines of thought is a stress, in much recent sociolegal
writing, on law’s constitutive power (e.g., Brigham, 1996) – its ability actually to
create the social (not just for immediate regulatory purposes but also in the wider
consciousness of all who participate in social life) by shaping over time such general
ideas as property, ownership, responsibility, contract, rights, fault, and guilt, as well
as notions of interests, identity, and community. To be theoretically coherent, the
idea of law as constitutive in this sense – with antecedents stretching back to Marx’s
views on law’s ideological power – must ultimately either presuppose some notion of
law as self-founding or recognize that law and the social are mutually constituting,
that law gains its meaning and ultimate authority from the social at the same time as
it shapes the social through its regulatory force. In other words, law is an aspect or
field of social experience, not some mysteriously ‘‘external’’ force acting on it.

This last conclusion might reopen Durkheimian questions about the social bases
of law’s authority and imply that the social is more coherent, stable, and susceptible
to theorization than many writings on postmodernity assume. This is what Jürgen
Habermas’s social theory claims. It presents an image of society as made up partly of
systems (e.g., economic, political, and legal systems), such as Luhmann describes,
and partly of what Habermas calls the ‘‘lifeworld.’’ The lifeworld is the environment
of everyday social experience in which customs, cultures, moral ideas, and popular
understandings are formed and reproduced. The lifeworld provides experiential
‘‘background knowledge’’ (Habermas, 1996: 23) with the aid of which people
interpret each other’s conduct and communicative actions, and it is the source of
solidarity and legitimations necessary to the maintenance of the various systems that
make up society. Yet it is continually colonized, invaded, and transformed by these
systems. So, for Habermas, the social exists in the interplay of system and lifeworld.

In contrast to all postmodern portrayals of contingency, indeterminacy, and moral
vacuity as characteristics of contemporary life, Habermas pursues the Enlighten-
ment project of the discovery of reason in law, society, and nature. He sees law not as
self-grounding but as deriving its authority from reason – what he calls a communi-
cative rationality, dependent for its adequate development on certain ideal condi-
tions under which agreement between persons pursuing opposed or divergent
interests becomes possible. Law, for Habermas, is the only medium that can link
the lifeworld and the various systems of complex modern societies. Law, as a system
itself, depends on the lifeworld for its authority and significance. The Durkheimian
aspect of Habermas’s thought is thus an insistence that law must be rooted in and
express lifeworld sources of social solidarity. He sees law as having the main
responsibility to coordinate contemporary societies, participating in both the instru-
mental rationality that pervades social systems and the consensus-oriented commu-
nicative rationality that the maintenance of lifeworld solidarity requires.

In his major work on legal theory (Habermas, 1996), he insists that law and
morality are distinct, though both derive from the same ultimate founding principle
of communicative rationality. The conditions for this rationality to flourish include
certain specified basic rights that can only be secured through legal processes. These
processes, in turn, both presuppose and must be designed to support democratic
structures. Law and democracy are thus inseparably interwoven.

Habermas’s ideas on law have been much discussed in sociolegal literature,
perhaps mainly because they clearly affirm law’s relation to reason and the possibil-
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ity of law’s rational justification in the face of postmodern doubts. But these ideas
have significantly shifted location over time. From components of an empirically
oriented social theory focused notably on conditions of legitimate government in
capitalist societies (Habermas, 1975), they have turned into a more speculative legal
philosophy. Interestingly, Habermas (1987: 249) has criticized Foucault’s view of
power as ‘‘utterly unsociological’’ but the same might be said of some of his own
very abstract, general discussions of communicative rationality.

Perhaps the most thought-provoking feature of Habermas’s recent work is the fact
that law has come to assume a very central position in his picture of society. If law
might seem in some images of postmodernity to be the epitome of contemporary
valid knowledge, in Habermas’s entirely different outlook it appears, potentially at
least, to epitomize essential social processes of consensus formation through inter-
pretive procedures that hold out possibilities for developing communicative ration-
ality. Law’s procedures are the devices by which rationally oriented communicative
action becomes practically possible on a society-wide basis. From a certain stand-
point, then, the significance of law for social theory is affirmed in the most unam-
biguous terms. Law is the foundation of central structures of social life; a set of
processes and procedures on which society’s very integrity depends.

Law Beyond Nation States

I suggested earlier that law had often been able to avoid entanglement with social
theory because it could take the nature of the social for granted. Law constitutes in
regulatory terms what it treats as the social but it has to presuppose an overall
conception of the social in which its regulatory actions can make sense. For a long
time Western legal thought was able to presuppose the political society of the
modern nation-state as its overall conception of the social.

The growth of transnational regulation and regulatory aspirations (in human
rights, commerce and finance, intellectual property, environmental protection, infor-
mation technology, and many other areas) creates new incentives for legal studies to
draw on the resources of social theory. This is because it potentially disturbs long-
standing presuppositions about law’s stable relation to the political society of the
nation state. Social theory’s efforts to understand the social as extending beyond the
bounds of society in this sense, or as shaped by powerful transnational forces, are
presently organized mainly around the portmanteau concept of globalization. But
law does not figure prominently in theories of globalization, perhaps because it is
usually seen as following rather than actively shaping the transnational extension of
the social. Globalization is often described in terms of particular forms of this
extension such as the harmonization of markets, the transformation of culture
(understood, for example, as traditions, basic values, or beliefs), or the effects of
new communication technologies. Law’s role, even where seen as vital in these
developments, is usually thought of as purely technical. Relatively few writers (cf.
Teubner, 1997; Santos, 2002) see the need for theories of ‘‘global law’’ or legal
transnationalization. Law in its traditional forms is widely assumed to be endlessly
adaptable, capable of relating to the social wherever legal practice encounters it.

I think that some of the most important future relations of legal studies and social
theory will, however, focus on the need to understand the changing character of law
as it participates in developments currently associated with globalization. How far is
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social theory, which so often assumed the political society of the nation state as
the social, helpful as law increasingly relates to a social realm demarcated in
other terms?

As has been seen, debates inspired by Foucault’s work address the nature of
contemporary regulation (with its intricate, if somewhat indeterminate, links to
the law created by sovereign power) and the complexity of networks of power in
the social. These debates have great relevance for attempts to understand the nature
and social contexts of transnational regulation. It will surely be necessary to ask
whether, at some point, transnational regulatory forms can presuppose, to use
Foucault’s terms, the ‘‘cutting off of the king’s head’’ (cf. Foucault, 1979: 88–9) –
in other words, the freeing of regulatory strategies from the coercive demands of
national sovereign power. It will be necessary to consider how far transnational
social spaces can be created in which dispersed but pervasive power can be used not
merely to discipline individuals, but also to create possibilities for their autonomy –
the dual aspects of this power analyzed in Foucault’s work. In related ways, Ulrich
Beck’s writings (e.g., Beck, 1992, 2000) identify, in terms of individualization and
risk, new regulatory problems but also new foci of liberating political action that
can, as he stresses, relate as much to transnational as national arenas.

An engagement between legal studies and social theory beyond the nation state
focus does not depend entirely on posing new sociolegal questions. It can also be a
matter of presenting old ones in new contexts. Some of the most important old
questions are about the way law secures authority through responsiveness to the
experience or understandings of the population it regulates. Durkheim, always
concerned with these issues, offered an important theory of democracy that has
been largely unrecognized in sociolegal studies. He understood democracy, as an
ideal practice, to be less a matter of popular representation than of sensitive,
informed deliberation by means of which understandings, issues, and values rooted
in widespread everyday social experience can be recognized and translated into
effective regulation (Cotterrell, 1999: chs. 10 and 11).

Durkheim’s concerns about the moral groundings of law have not become irrele-
vant. But they are much more difficult to address when the social can no longer
easily be thought of simply as a unified national political society. It has become hard
to assume or specify a basis of moral cohesion in such a society, given what social
theory has taught about the diversity, fluidity, and contingency of the social. And the
wider terrain of the social over which transnational regulation now operates might
seem even more obviously culturally diverse, variable, fragmented, and indefinite
in scope.

Communitarian writings have explored what moral bonds are possible and neces-
sary in complex modern societies but, despite efforts to ground their analyses in the
traditions of social theory (Selznick, 1992), they tend to be vague about the extent of
existing moral consensus in these societies (Bauman, 1993: 44–5) and risk lapsing
into nostalgia for old forms of social solidarity or moralistic exhortations to recover
values. Some alternative approaches have sought a presocial ‘‘ethics of alterity’’ as a
basis of moral evaluation of the social (Bauman, 1989: ch. 7, 1993: 47–53) and, by
extension, a means of morally evaluating contemporary law (e.g., Cornell, 1992).

A different way forward might be to accept the concept of community as a
potentially useful replacement for or supplement to that of (national) society, and
to accept the need for solidarity in communities as the moral justification for
regulating them, but to see community as existing in radically different forms: in
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instrumental relationships such as those that provide the basis of commerce; in
affective relationships of friendship, love, or care; in relations based on shared
beliefs or ultimate values; and in traditional relations based on shared environments
or historical experiences. On such a view, the social is structured by the fluid,
intricate interweaving of different types of community, whether this interweaving
constitutes the society of the nation-state, or particular groups or patterns of human
interaction in this society, or networks of interaction, interests, or concerns
extending across nation-state borders. On this view, law is the regulation and
expression of communities (Cotterrell, 1997).

Old questions about law’s bases of authority or legitimacy remain very important
as the social seems increasingly ‘‘globalized,’’ unless a view such as Luhmann’s is
adopted, suggesting that law’s successful functioning is all that matters. Even if
function is everything, it is still necessary to ask what ultimate conditions can ensure
that law’s regulatory functions are fulfilled. Habermas writes (1996: 33) that coer-
cive law ‘‘can preserve its socially integrating force only insofar as the addressees of
legal norms can understand themselves, taken as a whole, as the rational authors of
those norms’’ (emphasis in original). Whatever view is taken of his ideas about
communicative rationality, this restatement of an old problem can be seen to have
new urgency as law extends its reach beyond national frontiers, and national law-
making is more generally seen as driven by transnational forces.

If democracy, as Habermas claims, can in some conditions provide a sense of
popular authorship of law in the political societies of nation states, where is such a
sense to be found in the social realms addressed by transnational regulation or by
national law subject to transnational pressures? How is Durkheim’s democratic
deliberation about the social to be achieved transnationally to create regulation
that promotes solidarity? Marxist writings in social theory have properly empha-
sized – sometimes in debate with Foucault (Poulantzas, 1978: 76–92) – law’s sources
in organized power and the nature of its coercive and persuasive force (Jessop,
1980). But questions about its moral authority remain. As the nature of the social
changes, sociolegal research is challenged to consider these questions anew, perhaps
long before they become dilemmas disrupting law’s everyday practice of the
‘‘method of detail.’’
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3
Profession, Science, and Culture:
An Emergent Canon of Law

and Society Research

Carroll Seron and Susan S. Silbey

A recurring conversation over several decades among scholars from a variety of
disciplines about a specific site for investigation – the law – has produced a set of
perspectives that exemplifies some of the most important contemporary insights in
many social science fields: that is, the ‘‘site’’ of social action matters to the meaning
and organization of that action. Over the last decade or so, across the social sciences
there has been a turn away from large-scale theory development and abstract
modeling to more situated and contextualized analyses of sites of social action.
While a concern for the close analysis of the sites of social action has long been a
part of American social science (see e.g., Becker, Strauss, Hughes, and Greer, 1961;
Gusfield, 1963), of late it has enjoyed a more widespread acceptance in the main-
stream of the disciplines. Contemporary social scientists are finding ways to bridge
the epistemological and theoretical paradigms that fuel their knowledge production
while simultaneously creating deep chasms within each discipline. Thus the move to
cultural analysis in many fields signals an effort to synthesize behavioral and struc-
tural as well as micro and macro perspectives. In its push to look closely at various
formal and informal settings where legal activity – in all its guises – may unfold, the
discipline of law and society is unusually well poised to make a major contribution
to the theoretical development of a sociology of culture.

Tracing the canon of law and society research across a wide variety of formal and
informal sites demonstrates that scholars have long documented that legality is not
what it claims to be: it is both less and more; it is also raced, gendered, and unequal.
What, from the standpoint of formal law and legal institutions, may be aberrant
practice, is, when viewed from the ground up, routine and normal. Legality is
situated and contingent on the particularities of time and place. In studying the
formal institutions of law – courts, lawyers, policing, or administrative agencies, law
and society scholars captured the importance of nuance, context, contingency, time,



 

and place. But a review of the classics demonstrates, as well, that this insight goes
further. For in also studying sites beyond the formal institutions of legality, these
scholars revealed that the activities of doing law occur before the law begins; that is,
law is in society, or laced through, between, and in society’s culture. These themes
emerge from a review of the classical canon of law and society research and are
remarkably contemporary. They demonstrate that social theory and the concepts
that guide its unfolding must be anchored by an appreciation for the contingent, the
local, the culturally embedded, and the margins of social action. By researching the
gap between the claims of law and its practices, and importantly the space within
that gap, law and society scholars have moved closer to the mainstream of contem-
porary scientific and humanistic inquiry.

To demonstrate our argument that law and society is currently poised to make a
substantial contribution to contemporary social theory, this essay is divided into two
sections. The first section maps the intellectual background and professionalization
of law and society research. Briefly, this map demonstrates that early law and society
scholars used the newly minted methodologies of social science to answer the legal
realists’ question – does law deliver on its promise; is the law on the books the same
as the law in action? The contemporary discipline of law and society takes up and
expands this question to look at the constitution of legal action, not merely its
instrumental forms. The research develops in a more professionalized setting, that
is, with the trappings of associations, journals, funded support, and academic
programs. Yet upon closer scrutiny this history also shows that the professional-
ization of law and society has not been quite as robust as its more mainstream
counterparts, in part, we argue, because of the absence of a core theoretical frame to
anchor an early body of research, or explicit connection to the central theoretical
problems pursued by the more central social science disciplines.

The second section offers a brief tour through the classics of law and society, our
construction of a law and society canon, including the work on courts, disputing,
lawyers, juries, policing, and administrative enforcement and regulation. Every
discipline, to the extent it is a discipline, develops a canon, a set of standard texts,
approaches, problems, examples, and stories that its members repeatedly employ or
invoke, that help define the discipline. A canon is what one reads as a rite of passage
into an intellectual and professional community of scholars, and what one shares as
part of the experience of membership. If the study of law (and here we add the
crucial supplement) and society is a discipline, it too must have its canons and its
own sense of the canonical (Balkin and Levinson, 1996; also see Sarat, 1998). A
mature discipline generates a mature canon, classic research that defines the field,
provides the point of departure for interactions of the moment, referenced for
support or differentiation. In this sense, a canon of texts is both the objectification
of a social process and a discursive engagement that ‘‘mutates continuously’’ in the
frictional spaces of institutional reproduction (Guillory, 1987: 498). As the
moment’s residue of unceasing enterprise, a canon provides, therefore, a foundation
for connection and contestation across generations and across subfields, promoting
new questions and new research (Sarat, 1998). Any particular work is canonical or
classical to the extent that it is part of the ongoing historically sedimented yet
immanently unstable referential process.

In the law and society canon we can discover the major, timely, and important
contributions of this research. Law and society scholars anticipated by many
decades the importance of time and context to explain social action, in this case
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legality. By focusing so closely on the gap between the law on the books and the law
in action, it turns out that law and society scholars opened the way for a cultural
analysis of law, exploring with a variety of methodological and theoretical tools –
from the social sciences and humanities – how that gap provides the space for the
social construction of law and legality.1

Tracing the Origins of the Canon: Antecedents

and Intellectual Currents

The discipline of law and society has diverse intellectual roots. While the relation-
ship between law and society was central to the work of Marx, Weber, and
Durkheim, in the United States law and society took its initial questions from legal
realism. Housed in law schools, the American legal realists began with the premise
that it is not sufficient to understand the meaning and role of law only as it appears
on the ‘‘books’’; rather, one must study the law ‘‘in action’’ using the techniques of
social science. American social science developed, in contrast to its European par-
entage, with a rigorous attention to methodology. Law and society scholarship,
specifically, sought to answer the questions posed by legal realism using the prag-
matic, sometimes positivist, methods of American social science. In this forging of
question and method, law and society scholarship paid much less attention to the
development of a social theory of law and its role in modernization and social
change, the paradigmatic questions of all the social sciences (Ross, 1991).

Law and modernization

From different analytical points of departure, Marx, Weber, and Durkheim set out to
explain the processes of modernization or the transition from traditional to indus-
trial society. Each pursued the analysis of social phenomena at the broadest level,
seeing law as part of the transformation of social, political, and economic insti-
tutions. Emile Durkheim, for example, argued that law had become an embodiment
of the ‘‘collective conscience’’ in societies with advanced divisions of labor, where
interdependence and reciprocity prevailed. For Durkheim, ‘‘law is the example par
excellence of the social fact. It is a visible symbol of all that is essentially social’’
(Hunt, 1978: 65). For Weber (1947, 1954), the forms of social organization that are
characteristically modern are premised upon formal legal rationality and bureau-
cratic administration. These particularly legal features of modern society generate
pronounced, and seemingly insoluble, tensions with which most modern societies
struggle: contradictions between demands for predictability and equally valued
demands for substantive justice. Marx deals with law somewhat less explicitly
than Weber or Durkheim, and more critically. In contributing the concept of ideol-
ogy, and its relationship to both material conditions of production and state power,
Marx makes a major contribution to the study of modernization. In this context,
both the law as it is written and the law as it is lived or experienced may be examined
as a ‘‘hybrid phenomenon of politics and ideology, or a politico-ideological artifact’’
(Sumner, 1979: 266). While law is only one among many ideological ‘‘weapons,’’ it
contributes to the concealment or distortion in the formation and transformation of
class relations. Thus, the study of law, it may be inferred, provides a lens for
understanding how exploitative, unequal class relations are disguised and mystified.
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For Durkheim, Marx, and Weber, law was the central site for mediating state and
civil society, as well as the engine of modernization and social change.

The empirical study of law-in-action

In the passage from Europe to the United States, and in the development from social
theory to sociological profession and practice, the understanding of the relationship
between law, society, and modernity met new frontiers. The impact shaped the
substantive agenda and methods of research. The social study of law became largely
the province of the law school rather than the arts and science disciplines. In keeping
with the interests of the legal academy and profession, law was defined primarily in
terms of processes of creating and enforcing formal law, as machine rather than as a
system of meaning. In this conceptual transformation, what law tells us about
society is less important than what law does to society.

By adopting the lawyer’s definition of their subject, social scientists limited their
foci and topics of research to those of interest to the profession (Schlegel, 1995). At
that moment, the question of law and modernization posed, if in different ways, by
Durkheim, Weber, and Marx, was eclipsed. In the 1920s the American legal realists
made the close exploration of a gap between the formal law and the law in action the
central focus of their research. Thus, for example, studies of banking transactions
and parking patterns were pursued with vigor to demonstrate whether law was
following custom or whether practice conformed to law (Schlegel, 1995). Although
scholars often produced findings about the law in action that challenged the most
fundamental premises of the legal scholar, the research was not motivated by an
overarching question grounded in social theory; they rarely pursued the relationship
of these legal practices to the macro transformations of modern society.

To the traditional legal scholars’ claim that law can be explained through the close
reading of texts, its own printed materials, the turn of the century law and society
scholar responded that law must be understood and explained empirically, as it is
practiced and implemented in various formal and informal institutional settings
(‘‘law in action’’). Thus in response to the legal formalists’ claim that law is a science
of close reading, social scientists offered a science of close observation. The policy
and professional questions posed by the realists could be answered by their col-
leagues across campus with their newly minted training in social scientific methods.
Each of the disciplines (sociology, psychology, anthropology, political science, eco-
nomics) spawned a distinct set of research methods (and sometimes unquestioned
middle level theories and assumptions) that nonetheless, at bottom, shared a funda-
mental commitment to the key tenets of scientific method: empirical, objective, and
systematic observation of human behavior. From its earliest days, social scientists
used both qualitative and quantitative techniques to record observation, but in either
case they emphasized the scientific foundation of the enterprise.2

If the overarching topic of the social sciences was and remains the question of
modernity (Ross, 1991: 8), scholars in the United States quickly developed a tidy
division of labor to ensure more pragmatic (if fragmented) handles on this big
question. The legal realists’ questions animated much of the research, while the
social scientists’ methods – both quantitative and qualitative – provided the discip-
line of law and society. This division of labor led to specialization by field and
methods of inquiry, so that, for example, jury studies eventually became the activity
of social psychologists who had been trained in small group research and simulation,
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while judicial decision making became an activity of political scientists using statis-
tical modeling techniques. Sometimes this division of labor reproduced narrow
disciplinary and technical questions focused on operationalization, reliability, and
validity, in which the virtues of the conceptual marriage between law and social
science could be lost. Often, however, the persistent conversations across disciplin-
ary boundaries invigorated the law and society scholarship so that the understanding
of the constitutive role of law in society and culture came to predominate within law
and society research. This move to a cultural/constitutive perspective developed
earlier, we suggest, than in the traditional social science disciplines because of the
challenge each disciplinary perspective offered to each other and because the diverse
disciplinary perspectives were nonetheless all focused on the same relationship: law
and society.

Professionalization of law and society

Intellectual currents are necessary but not sufficient for the development of a
discipline. A discipline, as a distinct field of instruction and learning, also requires
a professional home, or an institutional arrangement that ensures control over
conditions of work and the development of a distinct body of knowledge. ‘‘The
most strategic distinction’’ between professionals and other occupational incum-
bents ‘‘lies in legitimate, organized autonomy’’ (Freidson, 1970: 71) to legitimate the
discretionary judgment derived from a body of abstract theories and concepts
(Freidson, 2001). The prized autonomy to exercise discretionary judgment derives
in large part from a distinct and protected knowledge base achieved through (1) a
process of educational credentialing attached to a university, (2) the certification
through licensing, and (3) the formation of a professional association that represents
the interests and values of the discipline (but see Freidson, 2001).3 The relationship
between the modern university and professional authority cannot be overestimated:
the university legitimates both credentialing and, through research, new theory,
concepts, and methods.

Echoing the professional projects of science and social science, law and society has
negotiated a place in the academy, albeit at the margins, securing professional
autonomy through the formation of an association, the introduction of peer review
journals, sources of support for research, and academic training. As an interdiscip-
linary field, however, law and society never secures the same level of autonomy and
status as disciplinary fields, particularly in the social sciences (see e.g., Garth and
Sterling, 1998; Schlegel, 1995; Tomlins, 2000). Nonetheless, if specialization is an
indicator of professional advancement, the proliferation of associations, journals,
research support, and training programs document the increasing maturity of the
discipline.4

But specialization is only one piece of the professional picture. The theoretical
foundation of knowledge is more fundamental for the development of an autono-
mous profession (Freidson, 2001) and, in this regard, law and society is on much less
firm ground. Law and society as a discipline begins with the practical observation
that law is made on the streets or ‘‘in action’’ and, as we document below, sets out to
demonstrate whether and to what extent the law lives up to its promise in all its
formal (courts, regulatory agencies) or informal (dispute processing, policing)
homes. Thus, at its core, law and society research is motivated by a pragmatic,
perhaps unabashed ideological concern. Is it what it claims to be? Until this question
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is itself made the subject of critical analysis, we suggest, law and society cannot
move from the margins to the central problems addressed by the social sciences.
Marx, Weber, and Durkheim grappled with law in the story of emerging modernity.
But, unlike other areas of social research (e.g., organizational theory, social stratifi-
cation, political sociology), their theoretical questions and the debates that derive
from them did not drive the American empirical project to explain the role of law in
modernization. To the extent that law and society research is not motivated by these,
or other, central, organizing theoretical questions where empirical research may
contribute to further development of theory and concepts, the profession grows
from a less robust foundation than other specializations within the social sciences
and, hence, enjoys less autonomy. As one indicator, most law and society scholars
reside in various social science departments, such as political science, sociology,
anthropology, or psychology rather than in departments of law and society. But,
insofar as law and society scholarship can build on its canon, reframing to address
the central questions (e.g., about social change and modernity, as well as power and
inequality), it has the capacity to contribute important and durable insights to
contemporary social theory.

The Classics of Law and Society

Intellectual roots and professional organization provide the grounds for developing
a canon. In canonical shorthand, the discipline of law and society studies that terrain
we have already identified as the ‘‘law in action.’’5 Law in action unfolds in court-
rooms between judges and lawyers, among lawyers in their private offices, behind
closed doors when juries make decisions, in negotiations among bureaucrats in
regulatory agencies, on the street where police officers meet citizens, or in the actions
and minds of citizens themselves when they make demands of the law, or contem-
plate and decide that this is not a matter for law.

Law in action is imagined in opposition to law on the books, that is, the trad-
itional doctrinal stuff of law (cases, statutes, constitutions) conventionally regarded
as the lawyer’s particular and professional terrain. Staking its unique claim on the
opposition between law-on-the-books and law-in-action, law and society scholar-
ship reproduced, in the terminology and topics relevant to law, a host of morally
colored dualisms that characterized Western philosophy and scholarship, oppos-
itions between ideals and practices, words and actions, concept and phenomenon,
force and norm, rationality and convention/tradition. By working outside the
boundaries of law’s official reality, law and society scholarship identified for itself
a capacious ground. At the same time, it may have – for a long while – limited its
conceptual imagination. Students of law and society have historically pursued the
study of law-in-action in (1) courts, (2) lawyers’ offices, (3) juries, (4) regulatory
agencies, (5) police work, and (6) citizens’ interactions with those legal actors and
agencies. We will use these categories to organize our presentation of the classics in
law and society because they were often developed, presented, and interpreted
through these terms and what became subfields of the discipline. Over time, how-
ever, as the discourse and exchange developed, law and society scholars began
to deconstruct their own categories and terminology and began to seek out the
traces of legality in spaces further removed from formal or official law, for example,
in theaters, homes, and hospitals. What began as a response to legal formalism
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sometimes became a narrow self-referential, disciplinary scientism. As often, or
perhaps more often – this is a point of lively contestation – law and society
developed by supplementing disciplinary questions, whether they derived from the
legal academy or the social sciences. The continuing engagement led, we argue, to
the cultural study of law that now characterizes a large part of the contempor-
aneously emerging law and society canon.

Reading the canon of law and society research, we noted several common themes.
First, the practices and resources of law are unequally distributed and highly strati-
fied. Studies show that social background and organizational capacity matter for
access to law and the quality of legal services delivered and received. Second, what
may seem aberrant malfeasance, extralegal and idiosyncratic from the standpoint of
law on the books is, in practice, ‘‘normal’’ (Sudnow, 1965). Third, legal activities are
situated and contingent on the particularities of specific times and places; for
example, lawyers, much research shows, are not of one profession, one ‘‘brother-
hood’’ (Goode, 1957); rather, lawyers’ work and identities depend on who their
clients are (Heinz and Lauman, 1982), where they went to school (e.g., Landinsky,
1963), or whether they work in the city or the country (e.g., Handler, 1967; Landon,
1990). Fourth, as both institutionalized and discursive practice, law consists of
historically and culturally developed activities regulating and legitimating the use
of force in social groups. It is simultaneously word and deed. Its legitimacy is
inseparable from its activity, including the possibility of material violence (what
Habermas, 1999, refers to as its factiticity).

Interestingly, and importantly, the sum of these themes is more than their individ-
ual parts. In the late twentieth century, across the mainstream social science discip-
lines there has been an important intellectual turn toward a more modest set of
claims about the degree to which empirical findings may contribute to a general
theory and set of concepts to guide understanding of modern society. It is now
commonplace to couch theory and concept in time and place and to recognize the
degree to which social patterns are contingent, local, culturally embedded, and
emerge from negotiating the boundaries of professional and nonprofessional trans-
actions (see e.g., Lamont and Fournier, 1992). Ironically, given its intimate contact
with the legal academy and profession, the discipline of law and society stands
poised to make a major contribution to this larger turn in social science theory
precisely because the discipline has been discovering this point (the contingency of
cultural locations and practices) for generations across multiple sites of legal en-
counter. What may have begun as a professional weakness (a sidestepping of the role
of theory qua theory) for the discipline of law and society in the mid-twentieth
century may prove to be its most important contribution to the social sciences more
generally at the beginning of the twenty-first century.

Courts

Whereas legal scholars study judges’ appellate decisions to identify the legal rules in
force at any particular moment, students of law and society began by studying
judges’ backgrounds and patterns of decision making. Other law and society
scholars reacted to what they saw as an overly behaviorist model and studied day-
to-day interactions with lawyers, plaintiffs, defendants, and other court personnel to
describe the courts. In both studies of judicial behavior and local courts, this field of
law and society inquiry began by addressing questions that plagued jurisprudential
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and constitutional scholars for centuries: how consistent and predictable is judicial
decision making and how can we justify nonelected powerful decision makers in a
representative democracy? The field developed, however, to produce complex or-
ganizational and cultural accounts of the work of courts in the constitution of
communities and the role of the judiciary in governance.

Growing out of a behavioral approach that takes ‘‘the behavior of individuals or
groups of individuals as the primary unit of analysis’’ (Ulmer, 1961: 1), a large body
of research developed early in the 1950s and 1960s that explained judicial activity at
the appellate level as a function of judges’ background and political ideology
(Peltason, 1955; Schubert, 1965; Schmidhauser, 1960). The groundwork for the
behavioral model of courts that later developed into richly textured analyses of
court organization and culture was laid in several classic studies by C. Herman
Pritchett on the Roosevelt (1948) and Vinson courts ([1954] 1966), and in Walter
Murphy’s synthetic statement in Elements of Judicial Strategy (1964). In effect,
Pritchett and Murphy brought legal realism to political science. In the formalist
account, judges mechanically decide cases by following the precedents of prior cases,
stare decisis (but see Levi, 1949: 4–5). By following precedent, justices eschew their
own policy preferences and honor the rule of law. By studying dissenting opinions,
Pritchett showed that the willingness of justices to sublimate policy preferences
varied historically. Over the decades, scholars of judicial decision making have
generally confirmed Pritchett’s hypothesis that justices were ‘‘motivated by their
own preferences,’’ rather than by transparent law (Pritchett, 1948: xiii). In The
Elements of Judicial Strategy, Murphy elaborated and extended Pritchett’s insight
and suggested that the Supreme Court operates in a context not unlike that of elected
officials, where justices strategically negotiate their positions on what cases to hear,
which opinions to join, and what arguments to make in light of their expectations of
what other justices and institutions would do.

The next generation of law and society students reacted to these studies of judicial
decision making by turning their attention to the work of local courts. Blumberg’s
(1967) ‘‘The Practice of Law as a Confidence Game: Organizational Cooptation of a
Profession,’’ a study of criminal case decision making in a local court, is emblematic
of a movement out of appellate courts to examinations of litigation in trial courts. In
turning to the local level, Blumberg shows that the overwhelming majority of
criminal cases are plea bargained, rather than tried; further, the work of the local
court is more about efficiency and speed than about fairness and due process of law
(also see Packer, 1968). In mapping his argument, Blumberg describes the organiza-
tional structure of the local court and the way in which this ‘‘organization’’ in fact
encompasses the work of the judge as well as that of the local prosecutor, the clerk’s
office, probation, and defendant’s counsel to form a bureaucratic ‘‘sieve’’ for the
expeditious disposition of cases through negotiated pleas. He concludes that the day-
to-day work of local courts is more akin to a rational, efficient bureaucratic system
than it is to a procedurally fair, if slow, model of deliberative (judicial-like) decision
making guided by doctrinal rules and procedural constraints. To study only the lofty
reaches of appellate decision making, Blumberg implicitly claims, is to miss the main
event in local courts where most of the work of law takes place.

In The Process is the Punishment, Feeley (1977) followed Blumberg’s lead with
close observation in the lower court trenches, but challenged the claim that these
courts are bureaucratically organized, open systems where court players seek to
ensure efficient outcomes. Feeley displayed the ways in which efforts to do ‘‘good,’’

profession, science, and culture 37



 

that is, to ensure substantive justice, are regularly compromised. This supposedly
transparent and open system is fraught with politics, especially through elections
and patronage appointments. Despite strong impulses for flexibility and commit-
ments to substantive justice, pretrial costs shape the entire process, such that the
process is the punishment (p. 291). Capturing a central tenet of much law and
society research, Feeley intones Hand’s observation, ‘‘Thou shalt not ration justice’’
(cited p. 291), only to report that in the most numerous courts in the nation,
handling the major share of all legal business, in fact, one finds systematically
rationed justice.

Jacob’s (1965) work dispels similar myths about local civil courts. He demon-
strates, for example, that the quality of justice depends on the quality of legal
services and its availability to the public, that the quality of legal services available
to a citizen is a function of that citizen’s wealth and his or her ability to pay, that the
American Bar Association (while willing to promulgate rules of ethics) is equally if
not more concerned with protecting its members’ interests, and finally that solo
lawyers who work on the margins of the profession often engage in unethical
practices (1965: 66; also see Carlin, 1962).

Galanter’s seminal article, ‘‘Why the ‘Haves’ Come out Ahead: Speculation on the
Limits of Legal Change’’ (1974), synthesized the work on civil courts up to the early
1970s and pushed it an important step further. Galanter developed a model of the
cumulative effects of disadvantage between those he terms ‘‘one-shot’’ and ‘‘repeat’’
players in the civil courts. The sources of disadvantage are familiar from earlier
studies; differences in knowledge of the system, experience, resources, and social
access will impact the kind and quality of justice. The ‘‘repeaters,’’ the large organ-
izational clients of the civil courts, will come out ahead of the lone, individual ‘‘one-
shot’’ players, Galanter hypothesizes. Galanter’s hypothesis lays the foundation for a
large body of research on courts and disputing, including the Civil Litigation
Research Project (CLRP, Trubek, Sarat, Felstiner, Kritzer, and Grossman, 1983; see
Law& Society Review, 1980–81) and the longitudinal study of case outcomes in the
United States, in other countries, and comparatively across nation states (Law &
Society Review, 1994).

Contemporary studies of courts remain largely the province of political science,
even within law and society. While a much more elaborated and sophisticated model
of judicial decision making continues to inform some scholars (Lee Epstein, 1998;
Epstein, Segal, Spaeth, and Walker, 1996), others have built on the study of court
cultures to understand the construction of constituencies (Eisenstein, Flemming, and
Nardulli, 1988; Flemming, Nardulli, and Eisenstein, 1992; Nardulli, Eisenstein, and
Flemming, 1988). Nonetheless, the contributions of this research go beyond political
science; as we shall demonstrate below, findings from the study of courts comple-
ment findings from studies of other legal institutions and challenge the claims of the
legal academy to special expertise and authority. Courts are, these findings make
clear, highly stratified institutions – the kind of civil or criminal justice that you
receive depends on what you have and the kind of lawyer you can get (Casper,
1972). Moreover, the court studies demonstrate that the ‘‘haves’’ come out ahead,
not because of malfeasance or incompetence, but because courts are complex social
institutions embedded in networks of relationships which both enable and constrain
the courts’ work. What may, at first glance, seem a social aberration from the
standpoint of appellate case law is in fact normal practice: efficiency trumps
effectiveness, administration of justice trumps adjudication, these findings show
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(Heydebrand and Seron, 1990). Courts are not only, or even mainly, about abstract
legal precedent or reasoned judgment (Levi, 1949).

Across a wide body of research at various tiers, law and society studies show that
the work of courts is locally shaped and culturally entwined in place and setting.
Idiosyncratic and particularistic practices develop among teams or work groups and
between and among judges, lawyers, and court personnel to shape the disposition of
legal matters, the constitution of subjects and communities, as well as the quality of
justice and the meaning of the rule of law (Jacob and Eisenstein, 1991). By closely
observing the intersection of actors, organization, and history, the research on courts
moved beyond more narrow disciplinary interests in sharpening methodological
tools and honing concepts through those tools to study, for example, the contem-
porary work of constitutional courts to shape individual subjectivities as well as
societies. At the same time, by consistently focusing on litigation and the work of
courts, this research developed an appreciation for particularity and local variation
within what might seem like general organizational and representational practices.

Disputing

The body of work that gave distinctive shape and substance to the field of law and
society began by looking outside of courts, or any other formal institution of law. In
a truly groundbreaking study, The Cheyenne Way (1941), Llewellyn and Hoebel
claimed that the place to begin research is the ‘‘trouble case,’’ places where the taken
for granted modes of social interaction break down. Building on the concept of
the ‘‘trouble case’’, disputing establishes a central premise of the discipline of law
and society: studying law must begin before law, or legal norms, emerge. In The
Cheyenne Way, Hoebel and Llewellyn threw out the lawyer’s understanding of law
as organized social control and violence and replaced it with a notion of law as a
system of normative regulation with four basic functions: disposition of ‘‘trouble
cases’’; preventive channeling, orientation, and expectations to avoid conflict; allo-
cation of authority; and ‘‘net drive’’ providing incentive, direction, and harmoniza-
tion of activity. In effect, Llewellyn and Hoebel collected under the rubric of law
several, but not all, basic social functions. This way of viewing law challenged a
claim for the preeminence of courts as the central site for legal production and
organization. Also, in articulating this ‘‘discovery’’ of law in society, the discipline of
law and society began to develop parallel sites for research that were not limited to
the legal realist’s agenda.

Laura Nader, trained in anthropology and one of the group who organized the
Law and Society Association and journal, built on the work of Llewellyn and Hoebel
as well as post-World War II anthropologists such as Gulliver, Evans-Pritchard,
Gibbs, Radcliffe Brown, and Bohannon, to champion the concept of dispute as the
building block for a sociocultural study of law. Through the lens of the dispute
process it is possible, she argued, to develop a social theory that explains the
relationship between social control and social change. Equally, Nader (1978) argued
for contextualized ethnographies of courts, if appropriate, but where disputing
remained the organizing construct. This body of work begins, then, with the premise
that disputes are windows on society, openings in the social fabric, or moments of
exploration in which the collectivity is challenged, transformed, or repaired.

Anthropologists were not, however, alone in noticing that much law-like activity
took place outside of the formal institutions of law, or in noting the virtue of
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studying trouble and dispute. In the second most widely cited paper in the law and
society canon, Stewart Macaulay, a professor of law at the University of Wisconsin,
published in the American Sociological Review (1963) a study of the ‘‘noncontrac-
tual’’ relations among automobile manufacturers and their franchisees. Although the
relationships between manufacturers and dealers are entirely legalized, Macaulay
observed that disagreements and disputes between them were handled through
informal discussion and negotiation, rather than by invoking the provisions and
remedies of the contracts that legally obligated the parties. Macaulay also discovered
that the binding business agreements were frequently made without knowledge of
the relevant rules of contract law and that, in many cases, the contracts might be
invalid according to those rules, were they challenged in court. But they were rarely
challenged because businessmen routinely sought to avoid the law, lawyers, and the
courts in conducting their affairs. The desire to continue relationships and norms of
decency underwrote a panoply of informal, ‘‘man-to-man’’ discussions in lieu of
professional hermeneutical readings of contractual language, a set of findings that
supported Merton’s (1968) middle-range theory of norms and their role in social
relations.

In the 1970s a series of papers further developed the notion of dispute and
disputing (Felstiner, 1974, 1975; Abel, 1973; Danzig and Lowy, 1975). The claim
that disputes, and their resolution, do not occur only in courts of law, or even in the
close ‘‘shadow of the law’’ (Mnookin and Kornhauser, 1979) laid the foundation for
this large-scale, systematic survey of citizens’ disputing experience, where respond-
ents were asked about their reliance on a range of formal and informal institutions
associated with disputing. The Civil Litigation Research Project (CLRP), a collabor-
ation organized out of the University of Wisconsin, and funded by the US Depart-
ment of Justice, began with the assumption that it is possible to use ‘‘disputes as a
link between [the study of] law and society’’ (Trubek, 1980–81: 496). Important
findings and resilient models emerged from this research, perhaps the largest and
most ambitious attempt to use the concept of dispute to organize empirical work
on law. First, despite popular representations to the contrary, results supported
Macaulay’s qualitative findings of two decades earlier. Even when citizens have
grievances and complaints, they prefer to avoid the law or the use of third parties
to resolve the dispute. Most Americans do not pursue grievance through law; they
‘‘lump’’ their losses rather than litigate (Felstiner, Abel, and Sarat, 1980–81). Second,
and importantly, the subject of disputes (i.e., whether it is a commercial, family, or
civil rights issue) matters and is modeled by a distinctly shaped pyramid (Miller and
Sarat, 1980–81). Third, despite some important challenges to the dispute processing
paradigm (Engel, 1980; Kidder, 1980–81), a ‘‘life history perspective’’ of disputing
proved fruitful in redefining the concept of dispute and formulating the disputing
pyramid as the model of how citizens ‘‘mobilize’’ the law.

Thus a large body of law and society literature has looked at the genesis of legal
action from a variety of perspectives and with a range of methods: from studies of
the legal needs of the general public (Curran, 1977), to variations in legal use
by social class and race (Carlin, 1962; Black and Reiss, 1967; Silberman, 1985;
Caplowitz, 1974), and community organization (Merry, 1990; Yngvesson, 1993).
What was sometimes begun as part of a policy agenda, to make more law more
accessible, to determine whether equal justice prevailed, led to fundamental rethink-
ing of the law in action paradigm, including significant internal struggles about
method and politics (Silbey and Sarat, 1987; Sarat and Silbey, 1988; Legal Studies
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Forum, 1985; Trubek and Esser, 1989). What started out as no more than ‘‘a general
set of orientiations’’ crystallized into a major perspective and direction for research,
analogous one might say to the physicists’ search for elementary particles through
ambitious experiments and giant, international collaborations.

The project and the dispute concept was not, however, without active criticism
and revision; its ambition seemed to direct attention to its limitations. Some anthro-
pologists, for example, argued that the focus on trouble and the management of
trouble was distracting attention from the far more general pattern of acquiescence
and normative integration in social life. They worried that the dispute perspective
condemned social science, again as the legal profession had traditionally done, to
studying the tip of the iceberg; as a result, the claim of social science knowledge to
challenge or enhance knowledge within the legal field would be limited. Other
scholars criticized the concept for its boundless quality. They worried that following
the life history of disputes, if taken to its logical extent, would undermine social
scientific aspirations by dissolving law into all of social relations (Kidder, 1980–81),
at the same time farther and farther away from the institutions of the official law.
Law and society would no longer have a subject, and thus no particular or distinctive
professional claim.

As sociolegal scholarship has moved to include a wider range of methods and
approaches, such as those associated with the humanities, this same worry is
repeated. We see this, however, not as a loss of focus on the legal but rather as an
opportunity to connect with and contribute to contemporary social theory. The
disputing research, like much contemporary scholarship, sought to model and test
theories connecting micro and macro social phenomenon. Joining anthropological
theory and methods to legal concerns enabled the observations of the systematic
construction of the material that becomes the stuff of official law; at the same time,
this happy marriage encouraged anthropologists to see howmuch of everday life and
normativity was saturated with law, providing additional concepts with which to
understand cultural and social phenomenon. We now turn to the actors who per-
form central roles in the transformation of disputes from normative conflicts to legal
cases.

Lawyers

The legal scholar begins with the premises that all attorneys are part of a common
and shared professional enterprise and that the role of the academic community is to
serve the profession by first educating each generation of lawyers concerning the
technical rules of legal doctrine and procedure, and second by developing a common
set of ethical standards for professional practice. Early law and society scholars
borrowed concepts from a long-standing sociological tradition to explain the factors
that distinguish a profession such as law from other occupations. Parsons (1949) had
posited that the growth of the professions is one of the most important characteris-
tics of the twentieth century and, further, that a profession may be distinguished
from other occupations by its commitment to serve the public interest, by its
organization into small collegial communities, and by its commitment to the self-
regulation of entry, education, and retention of members.

Two early classics pursued these Parsonian questions by looking at how the
profession of law is practiced in solo settings (Carlin, 1962) and in large firms
(Smigel, 1969). Carlin’s study, Lawyers on their Own, paints a portrait of the solo
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practitioner that is far removed from the lofty reaches of legal scholars’ claims to
universalistic value orientations. The solo lawyer’s calling to serve individual clients
is not a rewarding or professionally gratifying one, Carlin found. For example, he
shows that solo lawyers are forced to engage in quite aggressive tactics to get clients
in the door – practices that may be marginal, if not unethical (see Carlin, 1962). Solo
lawyers may find themselves in competition with others for an individual client’s
various needs such as a house closing, simple will, or contract. For the solo lawyer,
Carlin claimed, the norm of collegiality may be more myth than practice as they
report lonely, isolated work lives. Indeed, a solo lawyer’s lot may be so precarious
that he (and it was all men) is forced to supplement his legal practice with other
forms of work in order to make a living. Finally, Carlin demonstrated, solo lawyers
tended to be the sons of immigrants, many of whom worked their way through
proprietary night law schools.6

Smigel’s (1969) study of the legal elite,Wall Street Lawyers, paints a very different
picture of legal practice. Wall Street lawyers worked in large firms and served
institutional clients. Yet all firms are not the same. Smigel identified two tiers
among Wall Street firms, the ‘‘white shoe’’ (WASP) firms that tend to handle corpor-
ate securities, and the ethnic firms composed of newly arrived, upwardly mobile and
Ivy League educated Catholics and Jews that tended to do corporate litigation.
Wall Street lawyers go to school together, but there is an ethno-religious division
of labor in their work lives, Smigel finds. Complementing the Parsonian paradigm,
Smigel also reported that, despite the size of the Wall Street firms, they were by
no means Weberian bureaucracies with rules, hierarchies, and specializations.
Rather, his findings showed that the organization of the Wall Street firm of the late
1950s echoed the profession’s ideal of collegiality: lawyers are generalists, educated
in all facets of the law; associates, almost all male, are mentored by partners who,
in turn, make decisions collectively about matters of policy and candidacy for
partnership.

If one allows the gender question to be raised one may ask: is law a variation on a
male fraternity, that is, a closed company of men? In her pioneering study, Cynthia
Fuchs Epstein (1998) examined the work lives of those women who achieved the
pedigrees of elite legal education and sought to break into Smigel’s Wall Street firms.
Deviants from the gender norms of their generation, these women used the legal
language of fairness and equality to gain entry to the fraternity, but tended to find
themselves relegated to specialties that are stereotypically feminine, such as trusts
and wills and estates.7

In their classic study, Chicago Lawyers, Heinz and Laumann (1982) build on these
in-depth ethnographies of various domains of practice to explain the stratification
and network within the profession at large. Beginning with the classic question in
social stratification (to what degree does background impact upward mobility?),
Heinz and Laumann explain the organization and social networks of the legal
profession in a large city (also see Landinsky, 1963). Based on a survey of a random
sample of Chicago lawyers, they conclude that the legal profession may be best
understood as two ‘‘hemispheres’’ organized around client bases of one-shot indi-
viduals or repeat player organizations (Galanter, 1974). If one knows whether an
attorney serves individuals or organizational clients, Heinz and Laumann argue, one
may predict the social background of the incumbent’s father, where the incumbent
went to law school, the incumbent’s social network for getting more clients, and the
social status of the incumbent in the eyes of his peers.8 In many respects, Heinz and
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Laumann’s larger, more systematic, and quantitative study of the profession lends
support to Carlin’s picture of the precarious solo practitioner, Smigel’s portrait of the
comforts enjoyed by the elite men of the profession, and Cynthia Fuchs Epstein’s
description of the ways in which women are often all but ignored or required to
work in stereotypically feminine areas of specialization.9

Despite the law and society scholar’s ambition to challenge the normative claims
of the legal scholar, there was a more fundamental tendency to leave the institutional
pillars of the profession unexamined. As the social sciences in the United States took
a more critical, neo-Marxist turn in the late 1960s, the sociology of professions
developed new conceptual models to explain the relationship between social class
and the ‘‘professional project’’ (Larson, 1977) as well as the deprofessionalization or
proletarianization of professional labor (Haug, 1973, 1975; Oppenheimer, 1973).10

This sociological work, particularly that of Larson (1977), laid the foundation for a
large-scale, comparative study of the legal profession (Abel and Lewis, 1989) that, in
many respects, returns the study of lawyers to the intellectual roots of the social
sciences, or the role of lawyers in modernization. Together, this body of work
documents the ways in which the profession is laced with structural inequalities,
the ways in which the legal scholar’s claim to what would be idiosyncratic is found
to be normal practice, and the ways in which a professional’s background (gender,
geographical location, father’s occupation) shapes opportunities and outcomes
for mobility.

Building on the early twentieth-century Chicago School of sociology, Everett
Hughes and his students, particularly Freidson (1970), Becker, Strauss, Hughes,
and Greer (1961), and Strauss (1961) had offered an important methodological
challenge to large-scale survey research, such as Heinz and Laumann’s study through
the use of a close, systematic, and inductive method to study professionals at work.
Through their grounded examination of professional labor, they demonstrate the
ways in which a legitimate autonomy to exercise discretionary judgment unfolds in
practice. While much of this research examines the medical profession and the
relationship between doctors and a support team of nurses and other staff, these
scholars document the ways in which hierarchy, status, and position are constituted
and interpreted in and through practice (also see Abbott, 1981). Recent law and
society studies of the legal profession take as their starting point the blending of the
traditional and the interpretive bent; that is, there is a recognition of the need to
anchor the interpretation of lawyers’ practice in the context of the rules, work
settings, and institutional constraints that are specific to the profession of law.
To take but one contemporary example, Mather, McEwen, and Maiman (2001)
document the ways in which socialization, identity, and communities of practice
create spaces for divorce lawyers to shape a culture of professional labor.

Juries

Variously described as the bulwark of true democracy (DeTocqueville, 1938) or as a
vestigial organ of the body politic (Griswold, 1973), juries are seldom used in
American courts.11 Nonetheless, Llewellyn (1969) argued in his introductory lec-
tures for first year law students that the imagining or assumption of decision making
by a jury of lay people lies at the heart of the legal process, animating and explaining
the rules of evidence and the entire trial process. Because of its central, yet ambigu-
ous, role, the civil and criminal jury has long been a subject of debate concerning its
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ability to provide competent, fair, and equitable decisions. This age-old debate
within jurisprudence has turned on questions of fundamental values and normative
judgment, the relationship between law and democratic participation.

The student of law and society expands the normative and philosophical questions
about the jury to inquire about how juries actually behave. For example, confronted
with a similar case or fact pattern, do juries behave differently from judges? What is
the process of decision making within a jury? And, further, in that process do gender
and social background matter? Does size make a difference? Echoing studies of
courts and lawyers, the student of law and society examines the jury empirically.

In 1952, researchers at the University of Chicago Law School began the first
systematic study of the American jury system with a grant from the Ford Founda-
tion. The research became known as the Chicago Jury Project, and it marked one of
the first postrealist efforts to study empirically the legal system. The Chicago Jury
Project produced three books: The American Jury (Kalven and Zeisel, 1966), Delay
in Court (Zeisel, Kalven, and Bucholz, 1959) and The Jury and the Defense of
Insanity (Simon, 1967).

Kalven and Zeisel (1966) examined whether and to what extent juries depart from
judges in deciding criminal cases where the fact patterns of the cases are the same.
They enlisted 55 judges to complete questionnaires about their proposed verdict in a
criminal trial prior to learning the jury’s verdict. After comparing the judges’ verdicts
to the decisions reached by juries, the authors found that there is a small proportion
of criminal cases where the judge’s and jury’s decision depart, and that ‘‘there is no
category [of criminal cases] in which the jury is totally at war with the law’’ (p. 76).
Also, their findings revealed that as a general rule juries are competent and do
understand the facts. Thus their findings lend support to the claim that a jury of
one’s peers may understand the facts of a case and, on balance, come to decisions
that are in conformity with legal precedent. If jurors do understand the facts as
presented, why do juries reach different conclusions from judges in some instances?
At a general level their findings suggest that jurors’ decisions rest on a somewhat
closer, more individualistic evaluation of the circumstances surrounding a particular
case. For example, in contrast to a judge, jurors may be willing to acquit if they find
police or prosecutorial practices highly improper (p. 319).

Simon (1967) examined the jury’s ability to weigh the insanity defense, and
specifically the Durham rule adopted in the District of Columbia in 1954. At its
core, the Durham rule establishes that a criminal defendant may be excused from
prosecution if his or her act was the result of mental disease or defect. In the
aftermath of the adoption of this rule, findings suggest that more criminal defend-
ants are acquitted than before, but that jurors feel somewhat constrained by the
black or white framework of the legal rules. Her findings show that jurors would
prefer to find defendants guilty and to commit them to an institution that both
punishes and treats – an option that is not available to them under the rule. Simon
brings a strong sociological eye to her study and also examines the impact of social
status and gender on jury decision making: while she finds some evidence that jurors
of lower social status are somewhat more likely to favor the defendant than their
higher status counterparts, that ‘‘housewives’’ are somewhat more likely to be
punitive than other members of the jury, and that the foreman is somewhat more
likely to be a person of higher social status, there is ‘‘no consistent evidence that
the opinions of jurors in higher socioeconomic statuses carried more weight than the
opinions of lower status jurors’’ (p. 118).12
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Despite their groundbreaking results, Kalven and Zeisel were concerned that
perhaps they had, like much legal research before them, studied the wrong thing,
the tip of the jury iceberg, that is, the cases where juries and judges disagree. Perhaps
they should have focused on the more than three-fourths of all jury activity where
there was agreement between the professional and lay judgment; perhaps they
should study the deliberation process rather than the outcome. Thus, in 1954,
with support of judges in Wichita, Kansas, participating attorneys, and strict control
over the process and anonymity of the participants, Kalven and Zeisel made audio
recordings of six jury deliberations. Public notice eventually brought Congressional
notice and in 1955 the Subcommittee on Internal Security of the Senate Committee
on the Judiciary held hearings on researchers’ access to jury deliberations. Because
the project observed actual jury deliberations, Congress decided that it had infringed
privacy rights and the sanctity of the jury. In 1964, Congress passed legislation
prohibiting recording of federal jury deliberations, and most states followed suit.

From the mid-1950s, when the data were collected, until the late 1990s, only two
jury deliberations have been recorded since Kalven and Zeisel’s initial attempt (Hans
and Vidmar, 1991). Thus the extensive body of jury research that developed
following this early project was conducted largely by social psychologists interested
in small group dynamics who could draw upon their discipline’s tradition of experi-
mental simulations as well as surveys (posttrial and judicial). The themes to emerge
from this research are by now familiar. Research on jury deliberations has focused
on leadership roles, discussion content, participation, and to the extent possible in
simulations, the structure of deliberations including the role of social status, gender,
and sequence of participation. The research has served well the social scientists’
interests in developing methodological sophistication and a program of normal,
iterative scientific study. Pursuing the legal profession’s agenda, the studies have
also shown that juries – perhaps the most democratic pillar of the law – perform
their duties in a manner that complements the more fundamental claims of the law:
jurors take their responsibilities for rational deliberation seriously; they consider
issues of social circumstance as well as legal doctrine, and do so in a manner that is
fair and reasonable.

Currently, there is a study underway in Arizona that will allow scholars once
again to study actual jury deliberations. With the opportunity to study 50 actual
transcripts of jury deliberations in cases that raise a variety of legal issues at a range
of monetary stakes, this groundbreaking work may push the boundaries of research
on juries, providing a foundation to join research on juries to a wider range of
literature in law, as well as culture. With the ability to observe and transcribe the
jury deliberations, it may be possible to analyze how juror’s processes of ‘‘reading’’
and ‘‘making’’ facts as well as their legal consciousness and understandings of the
law shape deliberation and outcome (Diamond et al., 2003).

Policing

Whereas the modern legal profession and its various off-shoots developed its own
research agenda in the academy, policing did not participate in this core project of
professionalization (Bittner, 1990: 311–13). Police were studied as part of general
sociological and criminological inquiry about deviance, crime, and social control.
Social movements of the 1960s, particularly the civil rights movement, laid the
foundation for research on policing. As Bittner (1990) explains, the civil rights
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movement exposed middle-class college students to something they had never ex-
perienced, the surveillance practices of the police; equally, the civil rights movement
gave people ‘‘from the wrong side of the track’’ a voice to demand examination of
surveillance by police that had long been a part of their daily routines. In the 1960s
the police became a centerpiece of ‘‘embattled’’ public debate (Bittner, 1990: 312);
with abundant resources for social science investigation (p. 313), an agenda of
critical study emerged, though one that was not designed or launched by the police
themselves.

Skolnick (1966), Reiss (Reiss, 1971; Black and Reiss, 1967), and Bittner (1970,
1990) conducted seminal studies of policing and, in the process, laid the foundation
for an important line of law and society research. Policing, these scholars demon-
strate, operates in a context of enormous social and cultural ambiguity. In the
popular imagination, police work is ‘‘tainted’’ because, in the eyes of citizens, its
fundamental charge is to ensure social control and social order, to do society’s dirty
work in areas that most would prefer to forget is a problem – among racial and
ethnic minorities, the young, and the poor (Bittner, 1970). Tainted police work was,
however, frequently subject to judicial review and oversight as courts stepped into
the fray through decisions that sought to define the boundaries of appropriate police
practices. When the courts discovered the police’s use of a heavy hand to ensure
social order, a large gap between constitutional rights and police practices, decisions
followed – especially in the wake of 1960s protest – to establish ‘‘legal restraints’’ by
protecting civil liberties and to insure consistency between the law on the books and
law in action (Skolnick, 1966).13

Beyond the more abstracted social ambiguities about the public’s expectations of
officers’ roles and responsibilities, and the ambiguity between what the law books
required and the police delivered, there are very particular ambiguities for police ‘‘on-
the-street,’’ when an officer is called to the scene. As Black and Reiss (1967) explain, a
call comes in and a curtain is raised on a ‘‘social stage for face-to-face encounters.’’ But
each dimension of that stage is ‘‘ambiguous,’’ from the setting to the social status of
the actors to the plot that will unfold (p. 8). Will it be a plot that involves ‘‘family
trouble,’’ ‘‘a man with a complaint,’’ or a ‘‘B & E [breaking and entering] report’’?
Each of these encounters has the potential to raise ‘‘matters involving subtle human
conflicts and profound legal and moral questions’’ (Bittner, 1970: 9).

Against this backdrop, police develop their own informal norms or ‘‘hidden
principles’’ (Skolnick, 1966) of work. For example, officers operate in a potentially
dangerous environment but, unlike the soldier in battle, the danger is highly episodic
(Black and Reiss, 1967) and may, in fact, take only about a third of any officer’s time
(Bittner, 1970). Or, in doing the work to control society’s nuisances – the prostitute
or even the traffic violator – police see such activities as ‘‘affronts’’ to their compe-
tence (Skolnick, 1966: 111). The police are, however, also called on to perform like
social workers or ‘‘problem solvers’’ (Bittner, 1970) and carry, as well, a certain
authority, not unlike a community’s schoolteacher (Skolnick, 1966). Thus, when
confronted with the citizen who does not take that authority seriously, ‘‘policemen
seem more hostile or authoritarian, or more likely to ridicule citizens of both races
when the citizens are agitated than when they are calm or detached’’ (Black and
Reiss, 1967: 35).

At the end of the day and on the street alone or with a partner, as each of
these students of policing demonstrates, in perhaps their most important actions –
encounters with citizens – police officers’ work takes place on a stage ‘‘where
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departmental control is minimal’’ and sometimes nonexistent (Black and Reiss,
1967: 10), and where law seems quite distant. Although proceeding from different
vantage points, these authors demonstrate that, like their counterparts carrying out
administrative regulation (see next subsection below), at its core, police enjoy
enormous discretion. While rules can be placed ‘‘on the books’’ to limit and guide
police action ‘‘on the street,’’ ‘‘no matter how far we descend on the hierarchy of
more and more detailed formal instructions, there will always remain a step further
down to go, and no measure of effort will ever succeed in eliminating, or even in
meaningfully curtailing, the area of discretionary freedom of the agent whose duty is
to fit rules to cases’’ (Bittner, 1970: 4).

Studies of policing share themes with other arenas of law and society research, yet
also bring new and important insights about society’s relationship to law. Policing,
like judging, is anchored by a cultural expectation that a commitment to social order
is balanced by a commitment to legality. Like other aspects of legal practice, this
commitment to legality is something other than literal fidelity to law on the books
because here, like elsewhere, there is a persistent gap. Even though the most import-
ant ‘‘role of the police’’ is to serve ‘‘as a mechanism for the distribution of non-
negotiable coercive force employed in accordance with the dictates of an intuitive
grasp of situational exigencies’’ (Bittner, 1970: 46; italics in original), these officers
of the law are nonetheless called to balance this responsibility with that of ‘‘legality.’’
But the social context of this balancing act by police is anchored by paradoxical, and
perhaps unique, social dynamics. Policing takes place ‘‘on the street’’ where it is seen
by the public, yet largely unobserved or unsupervised by other legal actors. For
citizens, their most typical encounter with the law is through the police (Skogan,
1994). Yet for legal elites, authorities, writers, and commentators on the law, police
are remote, overlooked, and sometimes embarrassing stepchildren of the legal
system. They do the dirty work of the legal system, cleaning up social messes,
deploying situated force, dispensing the violence inherent in all law, yet they are
routinely regarded as outside the law. The discretionary authority of policing
coupled with the impact of the ‘‘situational exigencies’’ of the moment, including
the highly differential experiences of policing by race and ethnicity, renders policing
a much less idealized activity of law than judging or, perhaps, lawyering. It is against
this discretionary backdrop of ‘‘situational exigencies’’ that internal cultural norms
and socially situated orientations among the police unfold. Police see themselves as
good ‘‘craftsmen,’’ engaged in discretionary routines to ensure social order; thus
there is little tolerance for those who they believe misunderstand the police, seek to
limit their discretion – including courts – or undervalue the day-to-day dangers of
their work lives (Skolnick, 1966). Perhaps because of the overwhelming situatedness
of policing, and the essential connection between policing and legal authority, as
well as the very marked features of the subculture of policing, research on the police
has produced some of the most enduring insights about the importance of contin-
gency and context for legal culture.

Administrative law and regulation

Echoing findings from policing, discretion emerges as the centerpiece for under-
standing administration law enforcement and regulation. Since the 1880s, a
good part of American law has been devoted to the regulation of routine business
practice. From some perspectives, this type of regulation is an extension of the
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public order, policing functions that are a central feature of any state and that were
deployed in the early republic to create the normative framework and capital for
both commerce and the state (Hurst, 1964). With the establishment of the Interstate
Commerce Commission in 1881, created to regulate the monopolistic policies
of the railroad industry, the United States invented a form of quasi-executive-
legislative-judicial agency that would simultaneously develop expertise to oversee,
through investigation and quasi-judicial deliberation, matters relevant to congres-
sionally regulated aspects of social life. This hybrid legal form has taken on special
significance in American history, politics, and law, however, because this late
nineteenth-century regulation came about as part of a continuing contest about
the prerogatives of capital and the possibilities as well as the shape of the modern
(welfare) state.

A good part of the early law and society scholarship focused directly on the work
of the various administrative agencies that emerged at the end of the nineteenth and
beginning of the twentieth centuries as part of the attempt to describe the relation-
ship between the law-on-the-books and the law-in-action. Taking the moral aspir-
ations of the rule of law quite seriously (as effort to limit official power by a system
of rules, Dicey, 1915), a desire to reduce the arbitrariness of power (Selznick, 1969),
and accountability for the use of force (Davis, 1972a), observers declared the
regulation of business for the common good to be a failure. A consensus developed
among scholars that things never quite work as they ought when legislation is
translated into administrative action. Much effort was devoted to understanding
how agencies mandated to serve the public become ineffective and indolent
(Bernstein, 1955; Edelman, 1964; Shapiro, 1968; Kolko, 1965; Orren, 1974).

Various explanations were suggested to explain why public regulatory agencies
seem to serve the interests they were designed to regulate and control. The explan-
ations ranged from analyses of the symbolic nature of the legislative process that
produces inconsistent mandates (Edelman, 1964), to analyses of the segmented
structure of a system that encourages a division of the commonweal among inter-
ested parties to the exclusion of the unorganized public (Lowi, 1969).

Taking a closer look inside the agencies, researchers demonstrated that discretion
is unavoidable and necessary to meet statutory goals (Davis, 1972a; Kadish and
Kadish, 1973; Lipsky, 1980). Although statutes set theoretical limits to official
action, they cannot determine how things are done within those limits. By choosing
among courses of action and inaction (Davis, 1972b: 91), individual law enforce-
ment officers become agents of clarification and elaboration of their own authoriz-
ing mandates (Jowell, 1975: 14). Bureaucrats – public and private administrators –
become lawmakers ‘‘freely’’ creating what Ross (1970) referred to as a third aspect
of law beyond written rules or courtroom practices. This law in action arises in the
course of applying the formal rules of law in both private settings and public
bureaucracies. It is the working out of authorizing norms through organizational
settings. In the process of working out mandates, organizations modify the goals
they were designed to serve. Members of organizations temper internal and environ-
mental pressures to ensure the survival of the organization and, implicitly,
the survival of the organization’s goals. Public bureaucracies implement policy
within special constraints, and often fail to provide mandated services. Agents in
‘‘street level’’ bureaucracies are expected to interact with clients regularly, but their
work environments are pressured and stressful. Resources are limited. Mandates
are too frequently ambiguous or conflicting. The clients are the lifeblood of the
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organization, but they are not the primary reference group for decision making or
accountability. As a result, it is difficult to assess or reward job performance. Agents
cope with these stresses by developing routines and simplifications that economize
on resources. They invent definitions of effectiveness that their procedures are able
to meet (Silbey, 1980–81: 851). They mobilize whatever legal rule, statute, or
procedure will accomplish the substantive goal, even if it is not part of the agency’s
authorizing mandate (Silbey and Bittner, 1982). In so doing, they may alter the
concept of their job, redefine their clientele, and effectively displace the organiza-
tion’s stated mandate.

In response to the discovery of discretion, policy analysts argued for more formal
control through rulemaking to confine, structure, and review administrative and law
enforcement discretion. But, here again, law and society scholars observed unin-
tended consequences. Kagan suggested that with demands for greater control of
discretion came changes in the style of government regulators. In Going by the
Book, Bardach and Kagan described this shift ‘‘away from a traditional enforcement
style that relied heavily on persuasion, warnings, and informal negotiations, and
towards a legalistic style that stresses strict application of legal regulations and
prompt impositions of heavier legal sanctions for all detected violations’’ (Bardach
and Kagan, 1980: 1). The new legalistic style, Bardach and Kagan described, was
not adopted uniformly across all agencies or jurisdictions; indeed, administrative
law enforcement has been notably pluralistic, with scholarship on regulation since
these early classical studies being occupied in tracking the relationship between
styles of regulation and outcomes.

The progeny of these early efforts is enormous, but the focus has, with several
notable exceptions, been influenced by the policy agenda, that is, keeping organiza-
tional routines consistent with formal legal mandates (Sarat and Silbey, 1988).
Defining, measuring, and assessing the forms and degrees of compliance with
regulatory mandates has become a research industry in itself and over the decades
this activity has become more and more technical and, some suggest, accurate and
effective. In this regard, law and society research pursued the legal academy’s
agenda, allying itself with the instrumental agenda of policy and legal elites. None-
theless, some research in this field has, like other subfields of law and society
research, also devoted attention to issues of inequality and power, tracing the ways
in which routine administration privileges repeat players and organizational actors,
by documenting the salience of professional and situational constraints (Silbey,
1980–81; Ewick, 1985).

Recently, however, researchers from diverse perspectives seem to have reached
consensus that organizational culture is a key variable influencing the dynamics of
compliance and the probability of sustainable improvement in administrative regu-
lation.14 Several terms, such as ‘‘regulatory culture,’’ ‘‘regulatory style,’’ ‘‘governing
style,’’ or ‘‘regulatory context,’’ are currently used to refer to characteristic features
of politics, science, and the law that purportedly describe or explain – it is not clear
which – variations among jurisdictions, agencies, and even nations (Epp, 2001;
Vogel, 1986). Although these terms are often deployed within a traditional policy
framework, this move in studies of regulatory enforcement and administration
invites us to look inside the corporate subjects of regulation rather than simply at
their outputs and thus to introduce a more cultural and constitutive perspective to
studies of regulatory administration. At this point, the traditional studies of adminis-
trative regulation join with research pursued from a more critical, Foucauldian
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perspective, to look at the law from the vantage point of the subjects rather than the
agents of law enforcement.

Thus, in the field of administrative law and regulation, the jurisprudential interest
in questions of discretion married with theoretical interests in power to forge a more
complex analysis of the modern state. Moving beyond narrow interests in compli-
ance by the regulated, or control of administrative regulation, contemporary law
and society scholars are also observing ways in which aspects of law – not merely its
promulgation and rule making but its distinctively interpretive activities – are
resources in the process in state building.

Conclusion

Reflecting developments in the social sciences at large, law and society research is at
a crossroads. Based on our review of the ‘‘canon-in-progress,’’ we see three compet-
ing paradigms at work in law and society scholarship that seem to be of a piece with
the central debates in the social sciences over the course of the twentieth century: (1)
research that uses scientific methods for public policy as in the realist tradition, (2)
the development of a general theory of law with testable hypotheses, and (3) a
closely textured sociological understanding of culture.

First, in each of the subfields of law and society, some researchers build on a
tradition to study the ‘‘gap’’ between law on the books and law in action. To be sure,
methods and conceptual lenses have become much more sophisticated; nonetheless,
the themes and frameworks build from a legal realist foundation. As we suggest,
there is a healthy debate among students of the courts that continues to study the
role of judging building on a behaviorist model; or, as we also demonstrate, there are
those who continue to examine whether incentives for compliance and effective
regulation deliver on their promise.

Second, the discipline of law and society, like the social sciences more generally,
continues to develop grand theories of society and processes of modernization and,
based on theory, derive testable hypotheses. In the discipline of law and society,
Donald Black’s The Behavior of Law (1976) exemplifies this paradigm. Black
contends that it is time to abandon the normative underpinning of much law and
society research (including, one presumes, some of his own work on policing) to
develop a ‘‘theory of law.’’ Black begins with the premise that ‘‘it is possible
to formulate propositions that explain the quantity and style of law in every setting’’
(p. 6). Conceptualizing social control as the ‘‘normative aspect of social life’’ that
may take the form of law or, possibly, other variables of social life, such as
‘‘etiquette, custom, ethics, bureaucracy and the treatment of mental illness’’ (p.
105) Black argues, for example, ‘‘social control is a quantifiable variable’’ (p. 105).
If social control has multiple indicators and is quantifiable, then, it follows, ‘‘law
varies inversely with other social control’’ (p. 107). Black’s work represents an
important attempt to develop a theory of law, and one that has been tested empiric-
ally by many of his students and collaborators (Morrill, 1995; Baumgartner, 1988;
Cooney, 1998; Tucker, 1999).

Third, the law and society literature has discovered law everywhere, not only in
courtrooms, prisons, and law offices, but in hospitals, bedrooms, schoolrooms,
in theaters, and films and novels, and certainly on the streets and in police stations
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and paddy wagons. And there are times when the law and society scholar maps
the places where law ought to be but is not. For law and society scholarship, then,
‘‘the law is all over’’ (Sarat, 1990). By relying on this insight – that the law is where
it does not appear to be – law and society scholarship has been exploring the
cultural life of law through an entirely different set of concepts and themes than
those that organized the generative studies of the gap between law on the books and
law in action. Rather than focus on what law does, it has moved on to study what
law means by studying law, for example, as consciousness, representational and
discursive practices, or as part of the constitution of identity, gender, and govern-
mentality.

Upon closer examination, this ‘‘discovery’’ of a sociology of legal culture in
fact stands on the shoulders of Philip Selznick’s seminal work. The turn toward
a neo-institutional, cultural lens was at the core of Selznick’s research on organ-
izations, law, and industrial sociology. In focusing on the institution, Selznick
develops a lens and a bridge between ideals and values (Kagan, Kryger, and
Winston, 2002): a focus on institution encompasses a place for theoretical frame,
methodological direction, and normative reflection. Law, and legality, is a par-
ticularly apt institution for social science inquiry because it embodies a ‘‘mainstay
of cultural identity’’ as well as ‘‘the bridge between justice and community’’
(Selznick, 1992: 435). For the student of law or legality, the task then is to
‘‘explore the meaning of legality itself . . . the quality of legality and the gradations
within it’’ in all its many obvious, hidden, and emerging sites (Selznick, 1959:
124; 1961).

Today, a sociology of culture focuses on the relations of identity and conscious-
ness, social construction and constitutive labyrinths, an indeterminancy marked by
historicity, and the unfolding of power in its myriad forms and sites. These themes
complement research in law and society that uncovered the hierarchies of a law that
was expected to be equal, the normalcy of what should have been unexpected, the
ways in which legality is contingent on time and place, and yet the recurring power
of law as an institution of society. The emergence of a canon indebted to Selznick’s
close intellectual, theoretical, and political reading of the institutions of law marks
both a longstanding conversation and a new beginning.

Notes

1 Following Ewick and Silbey (1998), we use the word legality to refer to the meanings,
sources of authority, and cultural practices that are recognized as legal, regardless of who
employs them or for what ends. Legality is an analytic term rather than a socially
approved state of affairs. In this rendering, people may invoke and enact legality in
ways neither approved nor acknowledged by law.

2 Scientific studies of social life emerged with diverse forms of observation and interpret-
ation. Nonetheless, an aspiration for a science of society, beginning with the work of
Auguste Comte in the 1830s and 1840s, shared with legal scholarship of the late
eighteenth to nineteenth centuries a positivistic bent. In law, as in social science generally,
positivism refers to a philosophical position that maintains that valid knowledge consists
solely of replicable observations of empirical phenomena; speculations about deep
causes, meanings, or essences is not part of scientific knowledge. In this positivist view,
we can know only what we can observe, and what we can observe is all that exists. In
Western legal systems and jurisprudence of the last two hundred years, legal positivism
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has been the dominant orientation of the profession and academy. From the positivist
perspective, law consists only of the rules promulgated by official authorities empowered
to make binding rules (e.g., legislatures, regulatory agencies, judges).

These rules of law. . . constitute the law, the data which it is the lawyer’s task to
analyze and order. In this sense law is a ‘‘given’’ – part of the data of experience. If it
can be recognized as existing according to certain observational tests it can be
analyzed. The tests by which legal positivism recognizes the existence of law or
particular laws are thus analogous to those by which a scientist might recognize the
presence of a particular chemical. (Cotterrell, 1992: 10)

The positivist conception enacts modern rationalism that in the law culminates in efforts
to create comprehensive systems of logically ordered and conceptually coherent doc-
trines, celebrated as legal reasoning and critiqued as legalistic reasoning.
In social science, however, positivism was never the entire methodological orientation.

For example, much of the Chicago School of sociology used qualitative methodologies of
observation or techniques developed in anthropology for which the observer’s interpret-
ive skills and the subjective meanings of the actors remained central commitments.
Nonetheless, these qualitative, interpretive social scientists also couched their work in
the commitment to systematic, scientific observation (see e.g., Dorothy Ross’s discussion
of W. I. Thomas’s work in Ross, 1991: 347–57). After World War II, with more
sophisticated statistical techniques in place and the first inklings of the role that modern
computers could play, the push toward large-scale and more positivistic research was
given new emphasis (Converse, 1987). Social scientific research required large teams of
scholars and expensive data-gathering techniques. The emergence of nonprofit organiza-
tions and foundations during the Progressive Era played an important role in the
development of these new scientific studies of society.

3 The classic professions are the law, medicine, university teaching, and ministry. These
professions were, however, refashioned in light of the rise of modern science and, with it,
the modern university, particularly in the United States (Larson, 1977). In this turn, the
ministry becomes a less central player in the contemporary story of professional powers
(also see Freidson, 1986).

4 In addition to the Law and Society Association, there are such specialized sociolegal
studies associations as the American Psychology–Law Society (APLS), the American
Society for Legal History (ASLH), the American Society of Criminology (ASC), the
American Sociology Association Section on the Sociology of Law, the Association for
Political and Legal Anthropology (PoLAR), the Australian and New Zealand Society of
Criminology (ANZSOC), the Australian and New Zealand Law and History Society, the
Canadian Law and Society Association, the Commission on Folk Law and Legal Plural-
ism, the European Community Studies Association (ECSA), the International Political
Science Association Research Committee on Comparative Judicial Studies, the Inter-
national Sociological Association Research Committee on Sociology of Law (RCSL),
the Israeli Association for Law and Society (ILSA), Réseau Européen Droit et Société
(European Network on Law and Society), the Research Committee on Comparative
Judicial Studies of the International Political Science Association, the Socio-Legal Studies
Association (SLSA), the Society for the Study of Social Problems (SSSP), the Vereniging
voor de Sociaal-wetenschappelijke bestudering van het Rech (VSR; Dutch and Belgian
Law and Society Association, and Vereinigung für Rechtssoziologie. In the area of
publications, scholars may submit their work to Law & Society Review, or a variety of
other peer review journals, including Law and Social Inquiry, etc. While Russell Sage no
longer supports sociolegal research, that mantle has been taken up by the National
Science Foundation, the American Bar Foundation, and the Soros Foundation, among
others. Today, there are PhD programs at the University of California, Irvine, University
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of California, Berkeley, New York University, and Arizona State University. Thus notable
institutional steps have been taken to ensure the professional autonomy of law and
society as a discipline.

5 Importantly, shorthand terms and jargon are important building blocks of professional
communities: those who ‘‘know’’ are distinguished from the unschooled. Learning the
terms of a discipline is an important part of a young professional’s socialization or rite of
passage into the discipline (Becker, Strauss, Hughes, and Greer, 1961). Our discussion of
the professional development of the discipline of law and society in this section empha-
sizes the formal, structural constraints required to build a modern, scholarly community.
Informal rituals of socialization, including the learning of jargon, to distinguish insiders
from outsiders is equally important. For a study of the socialization of law students, see
Stover (1989).

6 Carlin’s study was replicated by Handler (1967) in a small, mid-western city. Handler
does not find as precarious a professional existence for lawyers as does Carlin in urban
settings. More recently, portions of Carlin’s study was replicated by Van Hoy (1997), also
in Chicago.

7 Of course, the world of large firm practice is quite different today. See, e.g., Hagan and
Kay (1995) and Epstein, Seron, Oglensky, and Saute (1999).

8 Four percent of the respondents to the first study of Chicago lawyers were women; the
authors did not examine the career trajectory of these respondents.

9 For a replication of the Heinz and Laumann study in a rural setting, see Landon (1990).
10 Beginning in the late 1960s there was a discovery, or a rediscovery, of the work of Marx

in the United States that was in large measure fueled by the political activism of the day.
Beginning in the late 1970s, the questions posed by Critical Theory and the Frankfurt
School shaped a new generation of legal scholars and led to the Critical Legal Studies
(CLS) movement (Munger and Seron, 1984; Trubek and Esser, 1989). A long, contested,
and interesting debate ensued; it is, perhaps, ultimately impossible to sort out the timing
and directionality of the influence. The point is that Marxian social theory became
central to the discipline of law and society, but again it was reintroduced in large measure
through hot debates in law schools.

11 Less than 10% of cases go to trial and of those few are heard before juries.
12 Across many studies, women, people of low status occupations, and minorities have been

found to participate less than their white, male, high status counterparts (Strodtbeck and
Mann, 1956; Strodtbeck, James, and Hawkins, 1957; James, 1959; Hawkins, 1961;
Nemeth, Endicott, and Wachtler, 1976; Kirchmeyer, 1993).

13 For example, Miranda v. Arizona (1961), Mapp v. Ohio (1966). In a hallowed tradition
of looking beyond the ‘‘law on the books,’’ research demonstrates even in the wake of
Supreme Court decisions, policing is ‘‘situational’’ and contextual: race, ethnicity and age
matter in one’s experience of the police (Bittner, 1970; also see Decker, 1981; Huang and
Vaughn, 1996; Tuch and Weitzer, 1997).

14 This neo-institutionalist framework represents a return to the work of Selznick, a point
we take up in the conclusion.
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The Work of Rights and the
Work Rights Do: A Critical

Empirical Approach

Laura Beth Nielsen

Introduction

The connection between social justice and legal rights motivates scholarly research
in several disciplines. A ‘‘right’’ is not merely a claim of ownership; it is a claim about
justice, legitimacy, and power (or resistance to power). Rights protect individuals
from the illegitimate exercise of state authority, they are a mechanism by which
individuals protect and assert themselves within organizations, and they often are
fundamental to strategies for social reform.

Political theorists long have debated the individual’s relationship to the state and
the role of rights in regulating this relationship. It is only recently, however, that
theoretical and political debates have led to efforts to examine the processes by and
through which ordinary citizens think about, invoke, and fail to invoke their rights.
What is the practical effect of a right? Why do some right-holders assert their rights
while others do not? Why do some right-claims succeed while others fail?

Scholars debate whether rights are conferred by state action or are possessed
simply by virtue of being human and then recognized or respected by local, national,
and international governing bodies. Governments can confer or recognize rights by
constitution, statute, or judicial action. Rights pertain to substantive matters – from
holding property to political participation to freedom of expression to privacy to due
process to a clean environment to nondiscrimination in employment, to name just a
few. (See, e.g., The Universal Declaration of Human Rights adopted on December
10, 1948, by the General Assembly of the United Nations.)

Legal rights are important for protecting individual autonomy and resisting the
arbitrary or tyrannical imposition of state power, but they also are important tools in
the struggle for equality. Rights are one vehicle by which groups can challenge
structural barriers to advance substantive legal, political, social, and economic



 

equality. One may assert legal rights to vindicate an individual claim or as part of a
larger movement for social reform or both (Hull, 2001). Often the two are con-
nected in important ways, but these agendas may be at odds. Social movements
often are propelled by litigation and rights claims, but the individual desire to settle a
lawsuit to end personal difficulties associated with it can make rights-oriented
strategies for social reform difficult (Albiston, 1999). Although settlement may
vindicate the individual’s rights, it removes the matter from public discourse,
thereby eliminating potential broad-based social change that adjudication might
accomplish.

In this essay, I argue that we cannot understand even the most basic functions of
rights unless we can explain when individuals believe they enjoy a right and when
they will seek to vindicate it. Without empirically grounded theories of rights
consciousness and rights-claiming behavior, we cannot understand how rights can
or should operate in a social system. This essay selectively examines existing empir-
ical scholarship about rights: specifically, who uses them, in what contexts, and with
what success? I begin with a discussion of political theorists and the fundamental
questions they ask about rights. Arguing that both political theorists and social
reformers will benefit from an empirical understanding of how rights work, I
identify some important empirical questions unanswered by political theory. And,
although there have been efforts to bring together rights theorists with other aca-
demic disciplines (Sarat and Kearns, 1996), my purpose is to demonstrate that
empirical social scientists have made great strides toward understanding how rights
operate in the social world.

Political Theorists on Rights

It is important to preface a discussion of critical and social scientific analyses of
rights with a brief overview of political theories of rights. The history of the
discourse of rights is itself part of the context for empirical research on rights
because social scientists sometimes look to political theory to inform empirical
analyses.

Political theorists have long debated the rights individuals should enjoy as humans
and as citizens of a state. The earliest rights theorists thought rights served to protect
us as individuals from one another (the right to self-preservation; Hobbes, 1909) and
from the potentially abusive power of the state (Locke, 1967). Theoretical debates
about rights are important because they pose alternative visions of the ideal rela-
tionship between individuals and the state. Thus rights theory tends to focus on
government accountability and individual rights. Theories of rights can be roughly
categorized into succeeding ‘‘generations,’’ each of which benefits from and critiques
the generation that precedes it (for more on the ‘‘generations of rights’’ see also
Marshall, 1950).

The first generation of rights primarily concerns rights to freedom and autonomy
traditionally associated with liberal democratic societies, such as the freedom of
religion, speech, and citizenship. These ‘‘negative rights’’ guarantee individuals
freedom from state action rather than any positive assistance, although first gener-
ation rights also include some positive rights such as the rights to political participa-
tion and fair treatment.
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Second generation rights focus on economic, social, and well-being rights such as
the right to be ‘‘free from hunger,’’ the right to an adequate standard of living, a basic
education, just working conditions and basic health care. They are similar to first
generation rights in that they are individualistic, but differ because in order to be
realized they require the redistribution of limited resources. Second generation rights
theorists ask what it means to enjoy a right or liberty without the material conditions
necessary to exercise that right (Waldron, 1995) and claim that these socioeconomic
rights are crucial for those who wish to exercise their political rights (Waldron,
1996). For example, is there any significance to the ‘‘right’’ to abortion for poor
women who cannot afford the procedure (MacKinnon, 1989)? Theoretical debates
about second generation rights emphasize (re)distributive justice and the process by
which rights are invoked, and examine material barriers to exercising individual
rights (Nozick, 1974: 238).

Third generation rights concern ‘‘group’’ or ‘‘solidarity’’ rights including the right
to a healthy environment, to peace, to sharing a common heritage and cultural
practices. These theorists claim a ‘‘positive duty on the part of the state to protect
the cultural conditions which allow for autonomous choice . . . Respect for the
autonomy of members of minority cultures requires respect for their cultural struc-
ture’’ (Kymlicka, 1989: 903). Third generation rights theories inspire debate about
privileging individual rights over group rights. These theories take into account that
rights often are the product of liberal or social democratic societies and may not be
relevant to those outside that context. In other words, the political rights advanced
by Western Liberalism may be far less important to those living in hunger and
poverty in economically disadvantaged countries.

Debates over what rights citizens should enjoy lead to other theoretical questions.
For example, to what extent do rights confer duties (Dworkin, 1977)? And can the
rule of law prevail when procedural rights are guaranteed, but without substantive
justice (Dworkin, 1977, 1985)? Implicit in these theoretical analyses are a host of
empirical questions relating to how rights work in different social, legal, political,
geographic, and socioeconomic contexts. As political theorists struggled with these
important questions, a critique of rights emerged from scholars associated with the
Critical Legal Studies movements.

The Critique of Rights

As a result of several landmark cases, such as Brown v. Board of Education and Roe
v. Wade, there was broad consensus that legal rights led rather directly to social
change. The language of rights – in these cases the right to equal protection and the
right to privacy – provided the rationale by which individual plaintiffs prevailed.
These individual victories were said to generate social change. Yet both empirical
social scientists and theoretically minded critical legal studies scholars began to
reconsider the effect of rights-based litigation on social change. Sociolegal scholars
long have observed that many people who believed they had legal claims were not
pursuing those claims (simply coping or ‘‘lumping it’’) and that this varied according
to the nature of the claim/right at stake and the relationship of the parties involved
(Curran, 1977; Felstiner, Abel, and Sarat, 1980; Macaulay, 1963). Scholars associ-
ated with critical legal studies challenged the taken-for-granted notion of the power
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of rights. These scholars argued that rights are socially constructed (Scheingold,
1974), vacuous (Tushnet, 1984), reified (Aron, 1989; Gabel, 1981), and overuti-
lized (Glendon, 1991). Some feminists argued that rights embody male norms and
therefore will not ultimately aid women (Olsen, 1984) or at least will do so only
problematically (MacKinnon, 1989). Like their political theory counterparts, critical
scholars criticized the notion of rights as appearing formally neutral but being
unequally enjoyed by individuals.

At the same time that the political left was developing this critique of rights, a
critique of rights strategies emerged from the political right as well. From the right,
critics argued that rights, particularly judicially enforced rights, amount to an
illegitimate introduction of political agendas into judicial proceedings and the
legal profession. In response to seemingly successful litigation-oriented strategies
for social reform on the left, conservative critics adopted a market-based model of
public interest law, in which public interest representation should be nonpolitical
and limited to providing access to the legal marketplace for poor individuals
(Johnson, 1991). This critique led to action on the part of the political right who
viewed public interest lawyers as inappropriately using the courts for their social
agendas (Johnson, 1991), and they led the movement to cut government funding for
the Legal Services Corporation and to challenge the standing of public interest
organizations to sue (Aron, 1989).

These critiques of rights sparked two distinct but related responses. The first
largely was theoretical and focused on the utility of rights. The second was a
renewed interest in the empirical study of rights.

The Critique of the Critique of Rights

Critical race and feminist theorists, among others, developed their own critique of
the ‘‘critique of rights.’’ Clinging to the idea that rights are something more than
‘‘myths’’ (Scheingold, 1974), critical race and feminist theorists responded to the
critique of rights by arguing that rights serve as a significant source of power for
members of traditionally disadvantaged groups precisely because of the characteris-
tics inherent in the social construction of a legal right. ‘‘Rights’’ are said to apply
equally to everyone, they are ‘‘neutral,’’ and are backed by the legitimate authority
of law and the state. While this may not be true in practice, this ideal may serve as a
source of power for the disadvantaged.

In The Alchemy of Race and Rights, Patricia Williams (1991) makes this argu-
ment persuasively as she recounts the story of searching for and renting an apart-
ment at a time when her colleague and friend, Peter Gabel, was doing the same. For
Williams, ‘‘still engaged in a struggle to set up transactions at arm’s length, as
legitimately commercial, and to portray [her]self as a bargainer of separate worth,
distinct power, [and] sufficient rights to manipulate commerce,’’ good faith and
trustworthiness were shown in her rush to sign a detailed lease. Gabel, on the
other hand demonstrated his good faith and trustworthiness to his future landlord
by exchanging a cash deposit for no more than a friendly handshake (Williams,
1991: 147–8). By looking to formal law, Williams gained important legitimacy as
well as protective distance from her landlords.

Williams’s story illuminates that ‘‘one’s sense of empowerment defines one’s
relation to the law in terms of . . . rights/no-rights’’ (Williams, 1991: 148). Gabel,
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privileged in many ways, established his trustworthiness by ignoring law; he did not
need it. Williams, on the other hand, found the ‘‘establishment of identity and the
formulation of an autonomous social self’’ by becoming a leasor in the formal legal
sense of the word. Williams looked to law to regulate the relationship in a predict-
able way because of a well-grounded fear that without that regulation the dynamics
of race and gender hierarchy would work to her disadvantage. Her perspective about
the benefits of rights was informed by her history and the history of her ancestors as
slaves. She chose to allow the language of legal rights to define herself and the
relationship.

Rights may be more or less important for individuals depending on their circum-
stances and social location, as well as their understanding of the law and the way
law works. For members of traditionally disadvantaged groups, the language of
legal rights provides a common ground for discourse, establishing community
norms, and membership (Milner, 1989; Minow, 1987). For those who enjoy the
benefits of various systems of unearned privilege defined by race, social class, and
gender, rights may be less important for ensuring one’s needs than they are for those
who do not.

Williams is not the only legal theorist to point out that legal rights, indeed law
itself, work differently for those differently situated (Bumiller, 1988; Delgado, 1993;
Ewick and Silbey, 1992, 1998; MacKinnon, 1987, 1989; McGuire, 1995; Nielsen,
2000; Yngvesson, 1988; Young, 1990), but this theoretical insight has spurred a new
interest in the empirical study of rights, rights-claimers, and the effects of organiza-
tional setting on the utility of rights. Because rights are necessarily embedded in law,
these insights led scholars to study the relationship between individuals and the law.
These theoretical debates raise important empirical questions – how do those
differently situated with respect to the law think about, use, or fail to invoke their
legal rights?

Empirical Tests of Rights Debates: Context

Matters in the Work Rights Do

Many social scientists are turning to a view of the social role of law and the role of
rights in it that takes account of the variable functions and effects of rights in
different contexts. This interpretive framework extends a fundamental insight
gained by social scientists when they ask ordinary citizens about exercising their
rights: the exercise of legal rights is conditioned by and often is less important than
community norms and social relationships. Empirical data continually demonstrate
that people in ongoing relationships are far less likely to exercise their legal rights
with respect to these relationships. This principle holds for those in business
(Macaulay, 1963), in families, in communities (Yngvesson, 1985), and in employ-
ment relationships (Albiston, 2001a, 2001b; Edelman and Chambliss, 1999;
Edelman, Erlanger, and Abraham, 1992; Edelman and Suchman, 1997).

In this section, I will discuss how the interpretive turn in sociolegal research has
aided our understanding of rights. Building on that foundation, I return to the
primary question that motivates this essay: how do rights work? I will briefly survey
empirical work on this question by looking at the use of rights in four distinct, but
related contexts: (1) by individuals, (2) within organizations, (3) for social move-
ments, and (4) in the context of globalization (Albiston, 2001a).
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The interpretive turn

The empirical study of rights has been part of and is influenced by the interpretive
turn in sociolegal research. As with sociolegal studies more generally (Suchman and
Edelman, 1996), the study of rights has become less concerned with instrumental
effects – inquiring whether rights produce social change – and more concerned with
attention to the constitutive character of rights, inquiring how rights work. This
has led to a flood of empirical work about what types of individuals are likely
to invoke their rights, not just in legal settings, but also in their everyday lives and
struggles.

Interpretive sociolegal scholars reject the notion that law and society are separate.
Rather, they presume that meanings, ideologies, rights, conceptions of rights,
law, and social relationships are not static categories, but are continually being
constructed, negotiated, altered, and resisted (Ewick and Silbey, 1992, 1998;
Harrington and Yngvesson, 1990). Thus they share the theoretical orientation of
many modern theorists that practice, structure, and ideology are interrelated (Bour-
dieu, 1977). The critical empirical approach (Harrington and Yngvesson, 1990)
embraces the complexity of law and legal rights as locations of power. In this
view, law is as much constituted by society as law constitutes society.

Interpretive scholars look to the utility of rights in a variety of social settings to
examine who invokes rights, when are rights claims made, and when are they
successful, looking for both intended and unintended consequences of rights. This
literature teaches us that legal rights are affected by the organizational settings in
which they are applied, the nature of the competing claims being made to the rights
claims, and according to the different social locations of the individual rights claims
(Merry, 1990; Nielsen, 2000; Sarat, 1990; Sarat and Kearns, 1995; Yngvesson,
1985).

Individuals and rights

Rights are often thought of as naturally inhering in persons. As such, it is useful to
begin a review of empirical analyses of rights with a discussion of individuals and
rights. Pursuing legal rights requires a willing plaintiff who first must ‘‘name, blame,
and claim’’ (Felstiner et al., 1980). In other words, individuals must name the
problem, blame someone for it, and claim their legal remedy. Whether or not
individuals identify problems as legal ones (or as breaches of their rights) is complex.
How individuals understand their day-to-day problems is affected not just by the
law itself, but also by how the problems are defined by court actors such as judges
(Merry, 1990), court clerks (Yngvesson, 1988), friends and neighbors (Albiston,
2001b; Ewick and Silbey, 1998; Nielsen, 2000, Nielsen, forthcoming), and past
experiences with law and legal actors (Macaulay, 1963; Merry, 1990; Nielsen,
2000; Sarat and Kearns, 1995).

There is important variation among individuals in their willingness to pursue a
legal claim. For example, individuals may not know the law or may eschew the
category of victim; individuals often prefer to maintain relationships rather than
assert legal rights; and individuals exist in socioeconomic, race, and gender hierarch-
ies that affect their ability and willingness to pursue legal claims.

Perfect legal knowledge does not automatically spring into the minds of indi-
viduals; individuals often do not know what rights they enjoy and when they have

68 laura beth nielsen



 

been breached (Ewick and Silbey, 1998). As a corollary, ideology about rights
is important because people may have an inflated idea of what their rights are,
turning everything into a discussion of ‘‘rights’’ where none truly exist (Glendon,
1991). It is not just ‘‘law’’ that constitutes decisions about when and where to look
for assistance when one has been wronged, but also competing ideologies about law,
self-sufficiency, and gender roles to name just a few (Nielsen, 2000).

The internal processes through which people identify themselves as victimized
runs contrary to what psychologists know about coping behavior. The ‘‘right’’ to
experience a discrimination-free workplace, for example, often is not vindicated
because individuals do not know that what happened to them is legally actionable
(failure to ‘‘name’’) or because those who know they are victims may be reluctant to
turn to the law for redress for a variety of reasons (Bumiller, 1988).

Even when individuals understand that they have a legal right that has been
breached and they know who is responsible, they may not choose to pursue it for
a variety of reasons. They may fear retaliation (Ewick and Silbey, 1998); they may
have become accustomed, due to their social location, to being harmed without
redress (Sarat, 1990); or they may not believe that legal actors will believe their
claims or be responsive to them (Taub and Schneider, 1998). Individuals come to the
law (and the law often comes to them) with a body of knowledge, assumptions,
ideology, and experience with the law and legal actors that affects whether or not
they will assert their legal rights.

Rights in organizations

How does the organizational setting in which one operates affect how rights work, if
at all? Recent trends in the study of claiming behavior and rights explores the
fundamental tension between rights claims/claims to legitimate legal or political
authority versus the institutions, norms, organizations, and social systems that
compete. Organizations used to be considered arenas in which implementing ‘‘due
process’’ guarantees would ensure movement toward substantive justice within the
organization (Selznick, 1969). More recently, however, scholars of organizations are
less optimistic about the success of law and law-like structures in organizations
(Edelman and Chambliss, 1999; Edelman et al., 1992; Edelman and Suchman,
1997). Organizational structures can obscure responsibility, making it difficult for
those who suffer a deprivation of some right to identify the deprivation or know
who or what is responsible for it (Nelson and Bridges, 1999). Finally, organizations
have their own set of actors responding to the organization’s imperatives which can
be in competition with rights.

Scholars of organizations used to suggest that the implementation of law in
organizations held with it the possibility of imbuing the organization with other
values (Selznick, 1969). More recently, scholars of the ‘‘new institutionalism’’ are
less optimistic about the possibility for law translating into better substantive
outcomes in organizations. Although organizations can be a good source for infor-
mation about the law, new institutionalists suggest that law in organizations such as
workplaces results in a bureaucratization of law whereby legal aims (in this case to
protect the right of employees not to be discriminated against on the grounds of race
and/or gender) become coopted, translated into business goals rather than legal
mandates, limiting their effectiveness. Finally, this limitation translates back into
affirmative protection for the company by establishing the standard practices
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by which a firm will be evaluated (Edelman and Chambliss, 1999; Edelman and
Suchman, 1997).

In her study of the Family and Medical Leave Act, Catherine Albiston examines
what happens in the workplace when legal rights (in this case the recently provided
statutory right to family and medical leave) are asserted and are in opposition to
institutionalized ideas regarding what it means to be a satisfactory worker, notions
about the social organization of the family and gender roles therein, as well as the
institution of work itself (Albiston, 2000, 2001b). Legal claims hardly trump com-
peting claims. Rather, legal claims are filtered, transformed, and contested in the
workplace. Albiston’s respondents report legitimate rights claims being countered by
claims about the inability of the company to function without replacing the worker
requesting the leave – it is ‘‘just business.’’ Even more insidiously, legitimate requests
for leave are met with resistance because the reason given does not comport with
traditional gender/family roles (e.g., when a man requests leave to be home when a
baby is born or adopted) (Albiston, 2001b). Nevertheless, Albiston also finds that
workers sometimes successfully employ the norms embodied in the new law to
contest institutionalized ideas about work in their negotiations over leave (Albiston,
2001a, 2001b).

The hospital is the setting for a study of decisions about the treatment of severely
premature infants that is instructive about rights in an organizational context
(Heimer and Staffen, 1998). Although not explicitly framed as a study of rights, in
For the Sake of the Children, Heimer and Staffen explore what happens when legal
claims confront moral and professional claims. Parents enjoy the legal right to make
medical decisions for their children – a right that is bolstered by the patients’ rights
movement. The infants, however, enjoy certain rights which become the obligation
of the professionals to ensure. Doctors, nurses, social workers, and lawyers must
balance the rights of the child and the parent at times. And mere law is not enough to
determine outcome (Heimer, 1996). The confluence of professional knowledge and
institutional power can be determinative when mounted against some parents (poor,
uneducated, perceived as ‘‘uncaring’’) while other parents are able to resist, often
invoking their rights. Clearly, rights are not determinative. Rather, they are mediated
through the organization and the professionals operating within it.

These are but two examples of studies of rights in organizations, but they demon-
strate how organizational prerogatives can compete with, filter, distort, or amplify
rights claims.

Movements

A prominent focus in the debate on the effects of rights is the basic question: can
courts bring about social change? Following in the tradition of empirical examin-
ation of rights in particular social contexts, the 1990s saw the publication of two
important empirical works on the question of the utility of rights, Gerald Rosen-
berg’s The Hollow Hope (1991) and Michael McCann’s Rights at Work (1994).
McCann and Rosenberg come to very different conclusions about the role of rights
in America, yet both books are deeply empirical, in the sense that they marshal and
analyze much empirical data about legal rights and their effects on the social world.

Although his inquiry is not specifically about legal rights per se, in his study of
the Supreme Court, Rosenberg uses three case studies to examine the United
States Supreme Court’s ability to produce social change. Based on his study of
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Roe v. Wade, Brown v. Board of Education, and a variety of environmental cases,
Rosenberg ultimately concludes that courts do not have the requisite institutional
capacity to produce social change. He argues that the legal rights guaranteed by the
cases he examines are products of the social movements in which they are embed-
ded. Rosenberg’s three case studies led him to conclude that the court has little or no
capacity for social change (except in very circumscribed circumstances). In fact, the
important ‘‘successes’’ of the civil rights movement, the prochoice movement, and
the environmental movement were accomplished through political action, and court
action lagged behind. In his view, rights (at least judicially enforced ones) do not
matter or they matter very little in promoting social change. Indeed, Rosenberg
argues that the lure of litigation serves to drain important resources from other,
potentially more meaningful, avenues for social reform.

Rosenberg’s thesis drew heavy criticism from other social scientists, who criticized
Rosenberg for using questionable data (McCann, 1993) and for developing an
instrumental model of rights and their relationship to social change. Several scholars
developed new empirical evidence demonstrating the utility of law and rights,
especially in the struggle for civil rights in the United States (Donohue and
Heckman, 1997; McCann, 1994; Smith and Welch, 1997).

McCann’s book is a study of pay equity reform in the workplace and his question
is slightly different than Rosenberg’s. Rather than inquiring if rights work to bring
about social change, McCann examines how rights work at multiple phases of a
reform movement. This difference allows him to be attentive to the subtle and
unintended consequences of rights, not just for social change, but also for people’s
consciousness; the role rights discourses play in arguments; and the role of rights in
mobilizing individual actors who are part of social movements. He examines the
influence of rights and law generally in four phases of legal mobilization: movement
building, the struggle to compel formal changes in official policy, the struggle for
control over actual policy reform, and the transformative legacy of legal action. In
each phase and for each player in the movement, legal rights hold different promises,
pitfalls, and power. McCann’s respondents indicate that legal rights ‘‘raise expect-
ations’’ (McCann, 1994: 64), provide a legal language in which to claim harms
(p. 65), and thus serve to catalyze a social movement. McCann recognizes that legal
reform movements will be more or less successful given a variety of structural and
material supports. Variation in supports (such as perceptions of political opportunity
and organizational resources) helps to explain variation in the effectiveness of social
movements.

McCann concludes that rights are very important for social movements, not just
for legal successes, but also for individual actors in those movements. If an individ-
ual is motivated to take some action by the idea that they have a ‘‘right’’ to
something (in this case equal pay), rights have effects. The action may be as small
as challenging someone in an argument or as large as organizing a labor union, but
the concept of rights reinforces their claims in the face of powerful opposing forces.
McCann’s examination of the subtle, but cumulative, effects of rights on individuals’
consciousness and actions is a telling example of how the study of formal legal rights
only in legal settings misses a lot of the work rights do – in the minds of individuals,
in private conversations, and in larger social movements.

Rosenberg’s and McCann’s empirical studies each teach us important things, even
though they ultimately represent opposing perspectives on the utility of rights for
social change. Because rights are claims that often are vindicated in court, Rosenberg
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makes an important contribution by demonstrating the institutionally imposed
difficulties that courts face in attempting to bring about social change. McCann, in
contrast, makes an important contribution by showing how rights work to shape
action in legal and nonlegal settings, such as the workplace, in union organizing, or
in social movement activity. While Rosenberg and McCann reach different conclu-
sions, they advance the understanding of rights by illuminating the mechanisms
through which rights claims relate to the social world.

More recently, scholars of social movements have begun to combine these ana-
lyses to examine the mediating influences of culture, institutions, and ideologies on
right’s utility in social movements. Jonathan Goldberg-Hiller’s case study of same-
sex marriage convincingly argues that the effectiveness of rights-based social move-
ments has privileged the ‘‘structural consequences’’ of rights at the expense of the
social, cultural, and institutional contexts in which rights operate (Goldberg-Hiller,
2002).

The McCann–Rosenberg debate over the question of the utility of rights for social
change raises a broader question about the role of rights in a social movement. The
study of social movements primarily addresses the political opportunities that give
rise to social movements, the mobilizing structures through which social movements
organize, and the framing processes through which organizers define their move-
ment and its goals (McAdam, McCarthy, and Zald, 1996). Those who think of
rights as important engines for social change may believe that rights embody
promise for accomplishing social change (a political opportunity), that rights are
an effective way to capitalize on this promise (mobilizing structure), or that the law
is an effective way to ‘‘frame’’ a particular problem. The extent to which a move-
ment should invest in law (as opposed to other avenues for change) can be the source
of significant controversy among participants in social movements. This was the case
when the NAACP Inc. Fund proposed and ultimately undertook the litigation
strategy that led to Brown v. Board of Education (Cruse, 1987). Moreover, scholars
of rights demonstrate that pursuing a rights strategy can factionalize an interest
group. Setting an agenda in terms of rights can normalize some members of the
community (those who favor gay marriage, for example), effectively excluding
the more radical fringe of a movement (Warner, 2000), making the decision about
the utility of a rights strategy all the more difficult.

Another way to consider the utility of rights in a social movement is to understand
the role of lawyers and litigation-based strategies in efforts at social change. A strong
material base is important for the success of any social movement. For those that
employ a litigation or rights-oriented strategy, this means lawyers. A thriving area of
research in this vein is the literature on cause lawyering (Sarat and Scheingold, 2001,
1997). Cause lawyers are those ideologically dedicated to their political cause, who
pursue it despite financial and professional impediments to doing so. Empirical work
on cause lawyers helps us understand the ideological motivation of lawyers commit-
ted to social change through legal strategies (Menkel-Meadow, 1998; Polikoff, 1996),
the institutional and organizational contexts in which they operate, and how this
varies cross-nationally (Dotan, 1998; Hajjar, 1997), as well as how it varies according
to political ideology (Heinz, Paik, and Southworth, 2003; Southworth, 2000).

The literature on cause lawyering, which details both successes and failures,
demonstrates the importance of the study of rights in social movements. These
studies demonstrate that the social organization of lawyers is another variable that
mediates the relationship between rights and social change.
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Comparative and transnational studies of rights

The comparative and transnational study of rights embodies two areas of related
research. Comparative studies of rights focus on the domestic political affairs of
various countries and the work rights can do in those contexts. Transnational
research in the field of rights examines the effort by the global community to
advance or resist rights – most notably human rights – around the world.

Much of the empirical scholarship on the ‘‘rights explosion’’ focuses (perhaps
disproportionately) on the United States, and even more specifically on the civil
rights movement in the United States. However, comparative research about the
‘‘rights explosion’’ demonstrates that it is not a uniquely American phenomenon;
legal rights are used to advance social causes in many countries (Epp, 1998;
Feldman, 2000; Heyer, 2000, 2001; Sarat and Scheingold, 2001), even in countries
in which cultural and legal norms are less adversarial than in the United States (Epp,
1998; Feldman, 2000; Ginsburg, 2002).

The comparative perspective on the use of rights in social movements also sug-
gests that the success of such movements is dependent on a number of factors
beyond the strength of the rights claim itself. Moreover, this literature reveals that
rights transform when they are imported into difference cultural and sociopolitical
settings (Ginsburg, 2002; Heyer, 2000, 2001).

In addition to understanding the use of rights in domestic politics cross-nationally,
scholars of transnational rights movements study rights in an international context.
Scholars of international rights movements entertain differing opinions about the
utility of rights in the global context. Pressure can be brought to bear by the
international community on governments or transnational actors such as corpor-
ations to advance social causes including human rights, the environment, and
women’s rights. A variety of international organizations are involved in global rights
movements. The World Bank and the International Monetary Fund often use their
influence to protect and define property rights on the international stage. Other
nongovernmental organizations (NGOs) such as Amnesty International and the
individual activists in such organizations pursue rights strategies via campaigns
that put pressure on sovereign states to improve conditions within their borders.
This global activist community, focused on myriad substantive rights, has become
more powerful in the last two decades because of cheaper air travel, improved
communication technologies, and stronger international networks (Keck and
Sikkink, 1998: 14).

Globalization theorists disagree, however, on the promise for influencing condi-
tions within nation-states when pressure is brought to bear by the global community.
Some argue that global cultural forces constitute state action and form (Meyer, Boli,
Thomas, and Ramirez, 1997; Meyer and Hannan, 1979) and can quite significantly
affect domestic politics. Other globalization scholars see transnational civil society
as ‘‘an arena of struggle, a fragmented and contested area’’ (Keck and Sikkink, 1998:
199). Actors in this arena nonetheless ultimately employ networks of transnational
actors to transmit enlightened ideals to international actors including governments
(Sikkink, 1993). These lawyers and activists are determined to ‘‘use law as an
instrument to promote the rights and advancement of disadvantaged populations
and to further social justice’’ (Golub and McClymont, 2000: 1).

Others are less optimistic about the positive influence of international law and
accompanying rights claims due to a variety of structural forces that can diminish
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the influence of transnational actors (Dezalay and Garth, 2001). Some argue that the
decline in sovereignty renders citizenship problematic in this new era (Sassen, 1996).
They worry about the hegemonic expansion of Western legal and cultural ideals on
cultures and nations with very different practices (Hardt and Negri, 2000). More-
over, the success of particular transnational rights movements ultimately seems
dependent on ties with the United States and therefore should be viewed with
some skepticism (Dezalay and Garth, 2001). Pressure for international law or global
human rights is, like other areas of transnational law, ‘‘reorganization and reshuf-
fling of hierarchies of positions, modes of legitimate authority, and structures of
power,’’ between and among international organizations, NGOs, and sovereign
states which means that rights have limited utility for social change in the face of
other powerful forces (Dezalay and Garth, 1996: 11). When systems of rights are
imported as mechanisms by which individuals can seek access to material benefits,
these systems displace existing systems of entitlement claims that may be effective
(Kagan, Garth, and Sarat, 2002).

The global context provides a compelling arena in which scholars can examine
the production of rights. Rights are socially constructed, the product of sociopoli-
tical struggle and compromise among powerful elites, making the history of the
emergence of particular rights important for understanding power, compromise,
and authority in context. Like the other arenas in which rights are invoked, context
matters for the meaning of rights in the global context. International discourses,
concerned as they often are with human rights, emphasize the idealized form of
rights as somehow universal. Yet empirical studies of rights in the transnational
environment show the relativity of rights in action. In a global context, rights can
be used to speak law to power but are themselves embedded in and even created
by power structures and relations. Thus, even though the power structures in
which rights conflicts are embedded in the transnational context can bolster the
claim to a right, the transnational contexts often make abundantly clear that
there is seldom consensus on what constitutes a right or how rights should be
implemented.

Although I have delineated these four different contexts for the empirical study of
rights, it must be understood that these four contexts are inextricably linked.
Obviously, individuals live and work in organizations that are governed by political
bodies that are operating in a global economy.

Conclusion

Scholars of law and society must continue to study the work of rights and the work
rights do. To do so, we should continue to analyze rights in social context(s), not just
in formal legal institutions. Scholars of rights must continue to go to these social
settings to examine the competing formal and informal systems, institutions, and
claims that define rights and produce or minimize their social effects. Scholars
should continue systematic documentation of the successes and failures to exercise
rights by rights-holders with careful attention to how social location (race, class, and
gender, to name just a few) affects these dynamics.

Empirical examination of the social world already has shown that rights work
differently for different people in different contexts. Rights may be important legal
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constructs that allow the powerless to challenge or resist the more powerful, but the
empirical scholarship demonstrates that the most powerless and the systematically
disadvantaged are less likely to know they enjoy rights, are less likely to pursue their
rights, and are less likely to be successful when they do (Galanter, 1974). Moreover,
when rights are conferred on individuals in organizations, the organizational con-
text serves as a filter to reinterpret, render subordinate to managerial prerogatives
(and perhaps render meaningless) legal rights enjoyed by individuals. In social
movements, rights may be diverting resources from more fruitful avenues of social
reform. Finally, in the global context, legal rights are said by some to be the export-
ation of American hegemony to cultures with other models of dispute resolution,
different values, and different power relationships. But these characterizations rep-
resent only one side of the debate about the role of rights in social systems.

Rights also function as tools in social reform movements: they present strategies to
pursue in a litigation context; and they have the capacity to affect consciousness and
feelings of entitlement. Thus they have significant effects for individuals. Rights are a
mechanism by which individuals in organizations may override competing organiza-
tional prerogatives. The notion that one enjoys a legal right may be the incentive for
an individual to join or even form a coalition of like-minded individuals to pursue
social change. Moreover, once a social movement has begun, legal rights may be
a powerful way to affect social change. Finally, in a global context rights may be a
very useful way for the international community to influence government actors on
issues of social justice, environmental quality, and democratic participation.

It is the complex and contradictory character of the role of rights in social
processes that is the great challenge and promise of critical empirical studies of
rights. The empirical understanding of rights is crucial because rights are inextric-
ably linked with substantive justice and equality. Neither political theorists nor
sociolegal scholars can afford to ignore this connection.

Note

With special thanks to the people who provided helpful comments including Catherine (KT)
Albiston, Bryant Garth, Tom Ginsburg, Katharina Heyer, Bonnie Honig, Kay Levine, Ann
Lucas, Tracey Meares, Robert Nelson, Austin Sarat, and Ben Steiner. Adriene Hill provided
excellent research assistance.
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5
Consciousness and Ideology

Patricia Ewick

From their roots in nineteenth-century social theory, consciousness and ideology
have had an uneasy relationship. As initially conceived, consciousness and ideol-
ogy were opposed to one another. Whereas ideology represented the concealment of
power, consciousness entailed its unmasking. In this classical tradition, both con-
cepts were ideational. Ideology was associated with systems of beliefs that natural-
ized inequality. Consciousness, by contrast, was the awareness, held by individual
subjects, that these beliefs were distorted, partial, and interested. So perfect was this
opposition that the phrase ‘‘false consciousness’’ came to be synonymous with
ideology, a conceptual inversion that created identity.

As the concepts have developed during the twentieth century, ideology and
consciousness are no longer understood to be necessarily opposed to one another.
As with so many other conceptual couplets (structure/agency or power/resistance),
elements that were initially conceived of as distinctive and opposed have been
construed as internal components of a larger process of social construction. For
instance, while there is still much that is contested about the nature and meaning of
ideology, there is an emerging consensus over what it is not. Few contemporary
sociolegal scholars would claim that ideology is a grand set of ideas that in its
seamless coherence imposes belief. It is not, in other words, a system of ideas that
strictly determines what people think, that is, their consciousness, false or otherwise.
In fact, the most promising reformulations of ideology propose that it is not a body
of abstracted ideas at all (static, coherent, or otherwise). Rather, ideology is a
complex process ‘‘by which meaning is produced, challenged, reproduced, [and]
transformed’’ (Barrett, 1980; 97; see also Bahktin, 1987; Billig, 1991; Steinberg,
1991, 1999). Construed as a process, ideology shapes social life, not because it
prevents thinking (by programming or deceiving people into a state of resignation or
complacency), but because ideology actively invites thinking. In order to remain
viable, ideology has to be lived, worked out, and worked on. It has to be expressed
and applied and challenged. People have to use it to make sense of their lives and the



 

world around them. In order to be a source of meaning and sense making, ideology
must be polysemic, open, varied, and complex. Without these qualities, it would be
useless and wither; or it would become a source of derision, fear, or ridicule. It
would, in short, cease to be ideological.

Consciousness likewise figures prominently in this process of social construction.
First, it too has been expanded to denote more than ideas that individual knowers
have about power and inequality. Consciousness represents participation in the
production of the very social structures that generate the degree and types of
inequality existing in a society (Ewick and Silbey, 1997). In this sense, legal con-
sciousness entails both thinking and acting: telling stories, complaining, lumping
grievances, working, marrying, divorcing, suing a neighbor, or refusing to call the
police. Through the circuitry of social practice, the boundary between structure and
agency is blurred. With this blurring, consciousness is dislodged from the mind of an
individual knower insofar as knowing always entails the invocation of cultural
schemas and deployment of differentially available resources. It, in other words,
emerges out of, even as it shapes, social structures.

Presented in this way, ideology and consciousness appear as similar, if not the
same. Both are dynamic, cultural productions that have no virtual existence outside
or apart from the words, deeds, and interactions that constitute social life. However,
there remains a single crucial difference between consciousness and ideology. That
difference is power. Ideology articulates power insofar as it embodies what Dorothy
Smith has called procedures for ‘‘not knowing.’’ This conceptualization of ideology
actually retains an element of concealment. But, emerging out of a constitutive
theory of law, this understanding of ideology deftly avoids making any claims
about a foundational truth that can be opposed to ideology. Ideology, it is proposed,
inheres in the processes or form of concealment, rather than in the content of that
which is concealed.

In this essay, I will explore recent empirical research on consciousness and ideol-
ogy in order to examine the various ‘‘procedures for not knowing’’ that comprise
legal ideologies and assess the utility of these conceptual reformulations for socio-
legal studies.

Classical and Contemporary Formulations of

Ideology and Consciousness

The starting point for most discussions of ideology and consciousness is typically the
Marxist formulation of the terms. In theGerman Ideology (1970), Marx and Engels
characterize ideology as a form of cognitive distortion, a false or illusory representa-
tion of the real. In this rendering, ideology is equated with the realm of the ideal.
Ideologies operate to explain history according to philosophy and religious systems.
Accordingly, they disguise the material interests embedded in the operation of
society. Ideology thus operates to prevent men and women from perceiving the
real conditions of existence, or their own ‘‘real’’ interests as they might find expres-
sion in those conditions.

Overcoming the ideological, for Marx, required a ‘‘study of actuality,’’ or the
empirical examination of the practical relations of everyday life. Such a study would
explode the illusion of the ideal, revealing the embedded material interests that
obscured the so-called actual. From the point of view of historical subjects of such
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ideologies, this would lead to class consciousness, or an appreciation and realization
of these interests. Laboring under the illusions offered by religion and philosophy
was, by contrast, to have false consciousness. Thus, for Marx, consciousness either
sustained (false) or penetrated (class) ideology.

In contemporary sociolegal research, ideology and consciousness remain robust
and central concepts. Indeed, given the focus of sociolegal scholars on power,
culture, language, and ideas, the concepts are indispensable. And, although there
are few strict adherents to classical Marxist formulation of the terms, aspects of this
view of ideology and consciousness appear in many contemporary sociolegal ac-
counts. Some contemporary Marxist structuralism, for instance, treats ideas, includ-
ing cultural symbols and narratives, as a superstructural residue of material
conditions that serves the interests of the elites.

Following from this perspective, law and legal consciousness are considered
epiphenomena insofar as a particular social and economic structure is understood
to produce a corresponding or appropriate legal order, including legal subjects.
Work in this tradition often describes how the needs of capitalist production and
reproduction mold legal behavior and consciousness. Studies focus on the produc-
tion and practice of law, its accommodation to class interests, and the inequities
that result.

For instance, Chambliss (1964) links the emergence, dormancy, and reemergence
of the law of vagrancy to the changing needs of a ruling class. He describes how a
decline in labor supply and the consequent pressure for increasing wages following
the Black Death was opposed by the landed gentry through the passage of laws
against vagrancy. These laws prohibited travel from one community to another, thus
tying laborers to the land. As feudalism broke down, such laws were no longer
needed and remained largely unenforced for the following century. Eventually, in the
sixteenth century during a period of expanding trade, vagrancy laws were resur-
rected and revised to function as vehicles for policing and regulating the public roads
where commercial traffic in goods and persons had become common. Whereas
initially the focus of the statutes was on the ‘‘idle’’ and ‘‘those refusing labor,’’ in
the sixteenth century their emphasis was on ‘‘vagabonds’’ and ‘‘rogues.’’ As the needs
of the economic system and the material interests of the ruling class changed, so too
did the law of vagrancy.

Late twentieth-century sociolegal scholars largely rejected this version of ideology
as merely an epiphenomenal expression of underlying class domination, identifying
a number of problems with the concept. Perhaps most troublesome has been the
Marxist legacy of ideology as illusion or as a form of ‘‘false consciousness’’ (Hunt,
1985). The main reason for contemporary unease with the idea of false conscious-
ness has been the rejection or questioning of the existence of an underlying truth, in
an Enlightenment sense of an objective reality. Indeed, many of the dualities that
characterized the ideological critiques of the nineteenth and early twentieth century
(science/ideology, real/ideal, subject/object) have been disputed or rejected by con-
temporary scholars. Most significantly, they have rejected the possibility of a system
of ideas and symbolic forms that misrepresents a social reality that exists prior to or
independently from those ideas (Thompson, 1990).

A corollary of this criticism, insofar as it questions the notion of distortion or
concealment, is the charge that ideology as false consciousness misrepresents or
underestimates the degree to which subjects see through prevailing power relations.
Subjects are instead reconceived of as being conscious of the power relations that
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suffuse their everyday social interactions. This insight has led sociolegal scholars to
examine the consciousness of legal subjects as a terrain of struggle, contestation,
inventiveness and resistance, rather than as a repository of ideological representa-
tions received from above. Legal subjects are seen as being much more actively
engaged in ideological processes of both reproduction and resistance. In interactions
with legal authorities as well as with one another, individuals invoke, comment
upon, reject, and revise the symbolic meanings that comprise the ideological. In
doing so, they creatively constitute – sometimes knowingly and sometimes unknow-
ingly – the situated power relations within which they act (Bumiller, 1988; Ewick
and Silbey, 1995, 1997; Sarat, 1990; Scott, 1985, 1990).

Finally, scholars have reconsidered the relationship of ideology to dominant
classes. Empirical analysis of law creation, interpretation and enforcement has
demonstrated that ideology is not aligned in an a priori way with a particular or
single set of dominant interests and imposed downward upon the masses. This is to
say, no particular set of ideas is ideological, per se. According to Hunt (1985: 16),
‘‘The class dimension of ideology is not an intrinsic property of words or concepts,
but instead arises from the way in which ideological elements are combined and
interrelated. Ideologies are not to be treated ‘as if they were political number plates
worn by social classes on their backs’ (Poulantzas, 1975).’’

One solution to the problems associated with the concept of ideology as epiphe-
nomenal illusion has been to abandon the notion of ideology as ‘‘ruling idea,’’ and
simply equate it with ‘‘idea,’’ or to be more precise, contested idea. Ideology loses it
pejorative connotation and assumes a more neutral and descriptive bent. In this
formulation, ideology becomes synonymous with ‘‘system of ideas,’’ ‘‘system of
symbols,’’ or ‘‘system of beliefs.’’ Ideology is seen as animating social action, but it
is not aligned with any particular type of action, political project, or set interests.
Ideology, here, assumes a pluralist and democratic quality. What is achieved by
democratizing ideology is a recasting of subjects as conscious actors who are active
in the process of making sense of the world and their experiences. For instance, Sally
Merry has characterized ideology as a

set of symbols and meanings by which individuals make sense of their world and
their experience, suggesting that it is neither false nor true, but one of a range of
ways of making the world coherent. Cultures provide multiple and competing sets of
symbolic forms and meanings from which individuals choose. These symbolic systems
are subject to redefinition through experience and changes in the social system itself.
(Merry 1985: 61)

While this move avoids some of the pitfalls associated with earlier uses of the
ideology, it falls headlong into a number of others. Most notably, this approach to
ideology neutralizes the term by severing its connection to power and subordination.
Unfortunately, stripping ideology of its negative aspects leaves unanswered many of
the problems that it was initially formulated to draw attention to, questions such as
domination, inequality, and social reproduction. For instance, in her critique of this
approach, Silbey (1998) observes that focusing on the freely choosing subjects fails
to take into account the ways in which power and privilege are embedded in insti-
tutions and language: ‘‘Unfortunately, the emphasis on the choosing subjects
selecting from tool kits of available symbols, metaphors, and strategies elides the
actions of collectivities seeking to privilege their vision of the world as reality, and
the efforts of others in turn to find the means to resist such attempts’’ (p. 282).
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Adopting a definition of ideology that equates it with a ‘‘system of beliefs’’ relieves
many of the tensions that inhere in the classical concept of ideology. But the solution
comes at a high price. Ideology loses most of its critical capacity, and thus its
usefulness as a social scientific concept.

More recently, efforts have been made to salvage the critical capacity of the term
and not abdicate its association with power. These reformulations retain the idea
that ideologies legitimate and reproduce social inequality, without making any
explicit assertion that (1) there is a real underlying truth that is being obscured,
(2) subjects’ consciousness is passively and automatically reflective of ruling ideolo-
gies, or (3) ideologies are necessarily aligned with the interests of one class. The most
promising of these formulations have conceived of ideologies as operating not by
concealing or masking the truth, but through the artful production of truth.

Ideology and Discourse:

The Artful Production of Truth

Reformulating ideology in such a way as to recognize it as a creative and constitutive
process parallels Foucault’s reconceptualization of power (1977). Whereas Foucault
asks us to consider power as a productive capacity, a similar claim has been made
about ideology. Rather than focus on it as a camera obscura, it is increasingly
understood to be a lens, providing not just an (inverted) vision of the real but
actually producing the real. This claim grows out of the social constructivist or
constitutive theory of social life. Within this framework, consciousness and ideology
are understood to be part of a reciprocal process in which the meanings given by
individuals to their world become patterned, stabilized, and objectified. These
meanings, once institutionalized, become part of the material and discursive systems
that limit and constrain future meaning making.

This view of ideology recognizes that it does not simply operate alongside domin-
ation; it is not simply a tool to be used to hide or create a distraction from the real.
Rather the social meanings that we define as ideological are constitutive of domin-
ation. We can thus define ideology as ‘‘the ways in which meaning serves, in
particular circumstances, to establish and sustain relations of power which are
systematically asymmetrical’’ (Thompson, 1990: 7).

It is important to note that, in this definition, ideology is not defined by its content.
It can only be recognized within particular sociohistorical contexts and, more
specifically, by its operation within those contexts. In short, ideologies are known
in terms of their effects. A particular set of meanings can only be said to be
ideological insofar as it ‘‘serves’’ power (Thompson, 1990). The emphasis is thus
on the active verb serve, reminding us that ideological analysis can only take place
by examining the particular situational contexts in which struggles over meaning
occur and paying attention to how those struggles contingently stabilize power.

Focusing on ideology as a process of meaning making necessarily implicates an
examination of discourse, or ‘‘the process and product of socially situated and
institutionally ordered ways people communicate their representations of lived and
imagined realities’’ (Steinberg, 1999: 743). Generated through discourse, ideology is
interactive and embedded in particular social contexts (see Bakhtin, 1987;
Umphreys, 1999). Being interactive suggests that the meanings produced through
this process are never singular or fixed, but are continually available for interpretive
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innovation, or deployment in new settings or for unanticipated purposes. Being
socially situated, however, suggests that the possibilities for meaning making are,
while open, also constrained. In part, the constraints reflect past discursive practices
that have become institutionalized. Rules of evidence and cross-examination in a
criminal trial illustrate such institutionalized constraints. Constraints may also
reflect the sedimentation of meaning that is imported into any given setting. As
Bakhtin observed:

The living utterance, having taken meaning and shape at a particular historical moment
in a socially specific environment, cannot fail to brush up against thousands of living
dialogic threads, woven by socio-ideologic consciousness around the object of the
utterance, it cannot fail to become an active participant in social dialogue. And not
all words for just anyone submit equally easily to appropriation . . .many words stub-
bornly resist, other remain alien. (Bakhtin, 1987: 276)

The fact that some words resist appropriation, or remain alien, suggests that past
struggles over the word have privileged some meanings and suppressed others
Observing that discourse is principally organized around practices of exclusion,
Mills writes, ‘‘Whilst what it is possible to say seems self-evident and natural, this
naturalness is a result of what has been excluded, that which is almost unsayable’’
(1997: 12). It is generally recognized that, while the particular content of ideology
cannot be specified ahead of time, its effects will be to make that which is arbitrary
appear inevitable and natural. In this way, the contingency of power and hierarchy
are stabilized through the processes of ‘‘not knowing,’’ an essential part of the artful
production of truth.

Law is, of course, an ideological discourse par excellent in that it is in the business
of meaning making. As many scholars have noted, the law shapes our lives in ways
that are rarely recognized. It invests us with identities and subjectivities, it shapes the
physical and material world we live in, and it explicitly establishes rules and
practices of other institutions. Finally, law is deliberately designed to operate as a
‘‘terrain of struggle.’’ Much of the law – its organizations, professional practices, and
rules of procedure – operates as an arena in which the dialogic conflicts are fought.
Most importantly, however, presenting itself as a ‘‘referee’’ in these struggles, the
legal system denies that it is an active or interested participant in the struggles. Thus,
legal decisions and meanings are ideological precisely because they appear to be
nonideological.

Modes of Legal Ideology

The reformulation of ideology as a process of meaning making that serves power has
had significant empirical consequences and conceptual ramifications. It has led to a
body of sociolegal research that considers the ‘‘ideological effects’’ of certain prac-
tices and discourses. The phrase ‘‘ideological effects’’ is a somewhat cumbersome
locution, but one that usefully emphasizes and makes explicit the contingent and
transactional nature of ideology. Moreover, an attention to ideological effects has
directed attention away from content of ideology toward a specification of tech-
niques and forms through which meaning is made and deployed in the service of
power. What Ronen Shamir wrote generally of law and society research, we might
say of law and ideology: ‘‘an important achievement of recent sociolegal scholarship
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on law. . . is that it portrays the form of law, rather than its specific content, as the
deeper layer of its mode of operation’’ (1996: 235).

John Thompson (1990) has identified five modes through which legal ideology
operates and has linked each of these with typical forms of symbolic constructions,
although he acknowledges that these forms of symbolic constructions may be
associated with any or all of the various modes. Still, without making a claim
about the exhaustivity or exclusivity of this catalog of forms, I would argue for
the utility of such a typology. The analytic purchase of defining the form of ideology
consists of its ability to specify how ideology artfully generates truth and creates
ways of ‘‘not knowing’’ by suppressing alternative meanings, without reference to
the content, or what, of ideology. This approach thus avoids some of the recurring
problems of the concept, without sacrificing its critical role in explaining systematic
asymmetries. Furthermore, by asking how ideology works we are denoting a process
or a technique. Focusing on the various ideological forms invites us to examine the
operation and effects of these techniques. It requires that we understand ideology
and consciousness as ongoing participatory activities that over time constitute
particular social and historical worlds.

Legitimation

Prominent, and most familiar, among the ideological modes of operation is legitim-
ation. Legal ideologies and corresponding legal consciousness are ways in which
social organizations produce the means of authorizing, sustaining, and reproducing
themselves. By focusing on the legitimating effects of law, research describes the
ways in which law helps people see their worlds, private and public, as both natural
and right. In short, ideologies legitimate systematic asymmetries by depicting situ-
ations as worthy of support.

A principle strategy of legitimation, at least since the last century, is rationaliza-
tion, or the application of logic and a positivist epistemology such that the resulting
relations of power appear inevitable, and thus inarguable. For example, in their
examination of a moral panic over mugging that occurred in England during the
1970s, Hall, Critcher, Jefferson, Clarke, and Roberts attach considerable signifi-
cance to the use of statistics by politicians and journalists: ‘‘Statistics – whether
crime rates or opinion polls – have an ideological function: they appear to ground
free floating and controversial impressions in the hard, incontrovertible soil of
numbers. Both the media and the public have enormous respect for ‘the fact’ –
hard facts. And there is no fact so ‘hard’ as a number. . . ’’ (Hall et al., 1978: 9;
italics in original). Similarly, Jonathan Simon (1988) has written of the ideological
effects of ‘‘actuarial practices’’ whereby the collection of data and use of seemingly
neutral statistical techniques create categories of persons who then become the
object of social control. Thus women, by virtue of their longer life expectancy
compared to men, become a category for setting insurance premiums; or high rate
offenders give rise to a typical profile, which becomes the basis for criminal justice
policy. Moreover, because these techniques create subpopulations based on statis-
tical features of a population, rather than on interactive communities, these practices
disable traditional forms of resistance and collective protest. Most significantly,
these techniques are politically powerful, in part, because they seem to be uncon-
nected to political projects, and are lodged squarely in rational analysis of data.
Simon observes:
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Actuarial techniques play a central role in a proliferating set of social practices. They
are at the same time a regime of truth, a way of exercising power, and a method of
ordering social life. Actuarial practices have not seemed very important nor attracted
much interest from social observers in part because they are already so familiar, and in
part because they fit so unobtrusively into various substantive projects (e.g. educating,
hiring, premium setting) in which they are subordinated as a means to an end. Yet this
unobtrusiveness is precisely why they have become so important; they make power
more effective and efficient by diminishing its political and moral fallout. (1988: 772)

Appeals to legitimacy are also couched in claims to universalization, whereby
situations that benefit a class of individuals or groups are depicted as benefiting or as
available to all. Whereas actuarial practices create distinctions that seem inevitable
and thus legitimate, universalization achieves a similar outcome by denying differ-
ence. Balbus, for example, argues that certain features of liberal law, such as the
highly prized claims to formal equality and procedural justice, serve to buttress and
legitimate the inequality of the existing economic order. The formal equality instan-
tiated in due process rights provides ‘‘a stable and apparently neutral framework
from which bourgeois class interests in accumulation and profit maximization can
flourish’’; but due process and formal equality also help convince the ‘‘propertyless
that they have the legal right and, hence, the real opportunity of rising into the
bourgeoisie’’ (Balbus, 1973: 6).

Narrative is also a powerful technique of legitimation. By presenting events in the
form of a story, depictions of the world are embedded in plots that unfold in a
particular and inevitable chain of events leading to a moral claim about meaning.
Research in a variety of settings has demonstrated the ideology effects of narrative
by illustrating how stories can contribute to the reproduction of existing structures
of meaning and power.

It is the narrative form, rather than the content of any particular story, that
constitutes the principle means through which narratives operate ideologically.
First, the ideological effects of narrative inhere in narratives’ ability to colonize
consciousness. Well-plotted stories cohere by relating various (selectively appropri-
ated) events and details into a temporally organized whole. The coherent whole, the
configuration of events and characters arranged in believable plots, preempts alter-
native stories. The events seem to speak for themselves. Narratives also sustain
power relations to the extent that they conceal the social organization of their
production and plausibility. Narratives embody general understandings of the
world that by their deployment and repetition come to constitute and sustain the
lifeworld. Yet because narratives depict specific persons existing in particular social,
physical, and historical locations, those general understandings often remain un-
acknowledged. By failing to make these manifest, narratives draw on unexamined
assumptions and causal claims without displaying these assumptions and claims or
laying them open to challenge or testing.

Dissimulation

Power is not only served through legitimation. It may also be served through
deception. Thompson’s use of deception as a mode of ideological operation appears
to replicate the false consciousness misstep of earlier formulations. Yet, as he
persuasively points out, so intent were social theorists on severing the connection
between ideology with falsity that they may have ignored the fact that, although not
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a defining characteristic, deception can be mobilized to sustain domination and
relationships of power. Dissimulation represents the techniques of concealment
and distortion that may be used to this end. Through such discursive strategies as
euphemism, displacement, and trope, meaning is deployed to distort or obscure an
alternative truth.

In her analysis of language and ideology in South Africa and the United States,
Mertz (1988) illustrates the operation of dissimulation in the official account of the
system of South African apartheid. Paying close attention to the words, phrases, and
texts used to describe the unjust history of white supremacy and black disenfran-
chisement, Mertz observes that ‘‘complex and ambiguous situations are glossed
authoritatively in single words; difficult political decisions and situations are ex-
pressed as simple and straightforward. Problems are not even acknowledged; in-
stead, declarative and assertive language is used to describe the setting as the
government wishes it to be seen’’ (1998: 671). She illustrates this by citing a
government publication.

The Government of the RSA (Republic of South Africa) is intensely aware of the special
problems that are created by an historical heritage that has placed the White nation in a
position of trusteeship over various underdeveloped Bantu people. In an artificially
integrated unified state, the Bantu would, as a result of their enormous backlog in
comparison with the Whites, be doomed to become a backward proletariat . . .How-
ever, by creating for each Bantu people the opportunity to grow into an independent
nation in a geopolitically acknowledged sphere of influence . . . the possibility that the
divergent interests of the groups concerned will lead to a continual political struggle for
power is obviated. (Mertz, 1988: 670).

The parallels to Israeli depictions of Bedouin settlements in the Negev are striking.
In his analysis of Bedouins under the law of Israel, Shamir (1996) cites a judicial
opinion denying the petitioners’ claims that a historical injustice had been commit-
ted. The opinion ends with an account of the situation that denies injustice in the
present by alluding to a history of primitiveness and backwardness and offers aid,
indeed salvation, through the promise of law’s order.

Under the circumstances, and with an overall perspective of the historical developments
that the Bedouins in this area experience, it is difficult not to sympathize with these
people and to feel a desire to help them in their distress, and it seems that this is also the
sentiment of the authorities . . . But this sentiment cannot drive us to allow the existence
of constructions that were illegally constructed or to order the authorities not to
implement the law. (1996: 251)

In each example, a history of oppression is glossed over with phrases like ‘‘white
political leadership,’’ or ‘‘the historical developments that the Bedouins experience.’’
In each example, systematic government policies designed to disenfranchise South
African Blacks or Bedouin nomads, are presented in the language of trusteeship or a
desire to help. In each example, the order imposed by the law is offered as an
alternative to chaos or continual struggle.

Displacement is another discursive strategy designed to dissimulate, without
necessarily deceiving. The strategy of displacement consists of invoking meaning
associated with one object, or developed in one context, to another object or
context. Referring again to Hall et al.’s history of moral panic in Policing the Crisis,
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the authors assign paramount importance to the transplantation of the idea of
mugging from its American context. The imported term carried a host of additional
associations and references that generated an abundance of meaning. Without the
supplement of associations – including the ideas of general social crisis and rising
crime rate of the United States – the panic, and the ensuing government campaign,
might never have occurred.

It is crucial to reiterate the point that euphemism or displacement, as well as other
rhetorical devices such as trope, do not represent the falsification or covering up of
truth. In other words, they are ideological, not because they destroy or conceal truth,
but because they generate meaning. Through the creation of meaning they come to
constitute the situations and relationships they depict. Subjugated, Bantu remain in
‘‘underdeveloped’’ homelands. Denied their ownership claims, Bedouin remain
‘‘uprooted.’’ Framed within the American example, a cluster of petty crimes gener-
ates moral and social panic. Ideologies, Greenhouse (1988) wrote, are thus self-
fulfilling. Therein lies their capacity to serve power.

Unification and fragmentation

Although Thompson presents unification and fragmentation as separate, they can be
arguably collapsed into a single category or mode. In one way or another, the
processes denoted by unification and fragmentation entail the symbolic construction
of social entities through the drawing of boundaries. Those boundaries, once drawn,
create the effect of within-group homogeneity and between-group difference. In
particular instances, the creation of groups and persons that result from this process
inhibit the possibilities of discursive challenge that might otherwise develop across
groups. In other instances, the boundaries enhance conflict and dispute between the
constructed groups, deflecting efforts to resist power-holders. Finally, when the
groups are arranged in a hierarchy of value, the resulting categories come to
legitimate differential treatment that preserves inequality.

We can see both fragmentation and unification operating simultaneously in the
discursive struggle over the meaning of welfare. According to Williams (1998), with
the passage of the 1996 Personal Responsibility and Work Opportunity Reconcili-
ation Act the federal entitlement to cash assistance for poor single-parent families
was eliminated. Central to this political outcome was the rhetorical association of
‘‘entitlement’’ with the right of poor people to receive governmental benefits. Using
the term entitlement to describe the transfer of benefits to the poor strongly implied
that these payments were a legal innovation and distinct from the multitude of other
entitlements guaranteed to all citizens by our legal system. Much of private law,
contract, and tort law, for instance, is based on the legal concept of entitlement. The
state, by establishing these seemingly neutral, market-structuring background rules,
effectively creates and preserves inequality even as it denies doing so. Characterizing
welfare ‘‘entitlements’’ as an aberration in American legal culture discursively pro-
duced an outgroup of welfare recipients whose dependency upon the state seemed to
distinguish them from ‘‘hardworking’’ Americans (Williams, 1998: 579).

It is important to note that an extreme, or limiting, case of fragmentation is
achieved when social action is understood in entirely individual and nonrelational
terms. The individuation that underwrites capitalist economy in general, for in-
stance, protects the resulting inequality and asymmetries in power by impeding the
development of challenging groups such as labor unions. Thus by characterizing
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wage earners as ‘‘independent’’ and ‘‘autonomous’’ (in a sense, constructing a
boundary around the individual worker as the only real or authentic social entity)
the law deflects attention from the structural inequities produced by the market.
Following this line of reasoning, critical legal theorists have focused on the ideo-
logical effects of rights discourse in this regard. Observing that the recognition of
legal rights is premised on such a radical individuation, they contend that liberal
legal celebration of rights actually disempowers the individual. As Gordon notes,

[T]he rhetoric of rights can be dangerously double-edged, as the black civil rights
movement has discovered. Floored entitlements can be turned into ceiling. Formal
rights without practical enforceable content are easily substituted for real benefits.
Anyway, the powerful can always assert counterrights (to vested property, to differen-
tial treatment according to ‘‘merit,’’ . . . ) to the rights of the disadvantaged. (Gordon,
1998: 657)

Reification

A final mode of ideology that I would like to discuss in this essay is reification. In its
various guises reification always involves the denial of ‘‘a social and historical
character of social-historical phenomena’’ (Thompson, 1990: 65). Rather than
perceive law and legality as a constellation of related actors and actions, objectified
in particular material forms and enacted by historical subjects, it is perceived as
existing ‘‘out of history.’’ It is detached from human action and consciousness.
A reified world provides a dehumanized vision. In such a vision, law may find
expression in human action and intention; it may be ‘‘expressed’’ or ‘‘reflected’’ in
a judge’s pronouncement, a jury’s verdict, or a jailer’s keys, but it is only incidentally
related to such enactments. The observable, discrete, and particular world of human
social interaction becomes a vessel or container for the legal, which is understood to
exist independently from these forms.

Reification is achieved through abstractions that aggregate concrete historical
actors and actions into a transcendent entity detached from the original. The process
is complete when the abstraction itself is concretized, endowed with the ontological
independence of a thing that exists separately from the empirical manifestations that
gave rise to it.

In his history of ‘‘the most famous tort case of modern times’’ (Palsgraf v. Long
Island Railroad Company), John Noonan (1976) traces the processes of reification
that shaped the selection of ‘‘facts’’ that led up to (i.e., ‘‘determined’’) the judicial
decision. The appellate decision denied Mrs Palsgraf recovery for the injury she
suffered when a scale toppled over and struck her on the platform of Long Island
Railroad on a hot August morning in 1924. As the case was rendered in both judicial
opinion and in subsequent commentary, no mention is ever made of Mrs Palsgraf’s
age, marital status, or occupation, of the extent of her injury, of its effect on her
children, of the financial burden she suffered, of the defendant, its assets, of the legal
ordeal Mrs Paltsgraf endured, of the various counsel involved, or of the person of the
judge (Benjamin Cardozo).

Instead, through the various decisions, arguments, and opinions that we call the
legal process, an underlying rule was distilled from these events. ‘‘Many a common
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law suit can be lifted from meanness up to dignity,’’ Cardozo wrote, ‘‘if the great
judge is by to see what is within.’’ The ‘‘rule’’ that was distilled from the messy events
of that August morning assumed the following form as it appeared in Restatement of
Torts as an Illustration of Clause b of the rule:

A, a passenger of the X and Y Railway Company, is attempting to board a train while
encumbered with a number of obviously fragile parcels. B, a trainman of the company,
in assisting A does so in such a manner as to make it probable that A will drop one or
more of the parcels. A drops a parcel which contains fireworks, although nothing in its
appearance indicates this. The fireworks explode, injuring A’s eyes. The railway com-
pany is not liable to A. (Noonan, 1976: 150)

As this example illustrates, much of the transformation involved in reification is
achieved through textualization, or writing, inscription and other modes of encod-
ing communication that permits its extraction, preservation, and retrieval separated
from ongoing interaction. As Dorothy Smith observed, ‘‘texts speak in the absence of
speakers’’ (Smith, 1990: 210). And it is this capacity that imparts to texts the power
to transcend time, place, and social interaction, and, in so transcending, to seem
to determine the actions of historical actors who are necessarily caught in place
and time.

Textuality, for instance, confers authority to the judge’s printed opinion through
the system of precedents. To bind current decisions by prior decisions, and to
distinguish later precedents from earlier precedents, requires a record and the
valorization of the record. ‘‘Lawyers are trained not even to think of the reality of
the case and therefore, to pay attention to only the printed version of what occurred.
As a result, over time, it has been forgotten that the printed opinion is only a
representation of reality’’ (Katsh, 1989: 36).

Textuality also defines the grounds of participation in the modern trial. The
texuality of law demands that ‘‘the trial’s result must endure the way a written
text endures,’’ James Clifford observes in his account of the Mashpee Indian land
claim trial. Plaintiffs ‘‘represent themselves through scripted exchanges with attor-
neys, in statements for the record,’’ depositions become the grounds for interro-
gating and perhaps discrediting persons in proceedings witnessed. The law has come
to reflect the ‘‘logic of literacy of the historical archive rather than of changing
collective memory’’ (Clifford, 1988: 329).

This feature of law has consequences for the distribution of social power, or
ideological effects. Strategically entering the law’s text is problematic for those
with few resources and little power. In his account of the Mashpee Indian trial,
Clifford observes the contradiction that led to the denial of their land claim. Without
an uninterrupted history of documented cultural practice, the Mashpee claim was
rejected. Yet this rejection, premised as it was upon a highly textualized view of
culture, was willfully blind to a century or more of adaptations and appropriations
that were necessitated by their subordination within dominant white culture. The
very cultural subordination that led to selectively abandoning aspects of their
cultural practice and adopting white culture (i.e., speaking English, dressing in
nontribal clothes, etc), disqualified the legitimacy of the Mashpee’s claim of cultural
integrity. Of course, had they been in a position to present their culture as a well-
preserved museum archive, they would no doubt have had sufficient power to retain
the lands they now claimed.
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Conclusion: Regaining Consciousness

In the last few pages I have written a great deal about ideology and little about
consciousness. In concluding, then, I will be explicit about the role of consciousness
in the processes I have just outlined. Recall that in the classic understanding of
consciousness and ideology, the concepts stood in a profound relation of tension
to one another. Within a social world in which ideology prevailed, one lacked
consciousness, or was falsely conscious. By contrast, developing class conscious-
ness entailed overcoming ideology. Beginning with Marx himself, that simplistic
view of the relationship has been abandoned. In contemporary usages, ideology is
an effect, a contingent outcome of particular symbolic practices that generate
meaning.

The emphasis in this conceptualization on the active production of meaning
shifts our attention back to consciousness. Consciousness denotes participation
in that process. The need to constantly remake the world derives from the fact
that meanings are not fixed but are always dynamic. According to Steinberg
(1991) the dynamism derives from two sources: first, meaning is never wholly
fixed by the signs used to convey it. Because signs are polyphonic, when they are
embedded in a new context, what they mean can be challenged and changed.
Second, the meaning produced by signs is a result of their relationship to the larger
discourse of which they are a part. They never float free of their history, or of future
objectives.

Thus consciousness can neither overcome nor be colonized by ideology. Con-
sciousness, construed as an active process of meaning making, produces, reproduces,
or challenges ideology. Moreover, which of those various contingencies are realized
can never be theoretically stated. The relationship between ideology, consciousness,
and social structure is ultimately a result of particular social historical transactions
and can only be known and understood empirically. South Africa is no longer under
white rule. The Mashpee are once again in court. Reading John Noonan’s account of
Palsgraf v. Long Island Railroad generations of lawyers and judges know of details
of Mrs Palsgraf’s plight that were submerged in the judicial record. In short, defined
as a form of sense making that serves power, ideology is lived, worked out, and
worked on. It must be constantly invoked and applied and that means it is open to
challenge and contest. People use ideological forms to make sense of their lives. And
it is through that sense making that people produce not only those lives but also the
specific structures within which they live.
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6
Law in Popular Culture

Richard K. Sherwin

A culture may be defined by the hold it has on us, how it holds us together in
association.

(John Rajchman, Le Savoir-Faire Avec L’Inconscient: Ethique et psychanalyse)

Introduction: What is Popular Legal Studies?

Law embodies forms of communication, commemoration, and advocacy with
a singular institutional authority: its meanings are backed by the power of the
state. But law’s power, like its meanings, is all over: not only in formal venues,
such as courtrooms, legislatures, and government agencies, but also in everyday
social practices (Sarat, 1990). People absorb a broad array of stories and images
about the law, lawyers, and the legal system from books, newspapers, television
news programs, documentaries, docudramas, and feature films. We carry these
stories and images in our heads wherever we go, including voting booths and
jury rooms, where legal meanings – popular, formal, and mixtures of the two –
take effect.

There is a two-way traffic between law and popular culture. Real legal issues and
controversies give rise to popular legal representations just as popular legal repre-
sentations help to inform and shape real legal issues and case outcomes (Sherwin,
2000). Dramatic reenactments of notorious trials reach the screen at breakneck
speed. Consider the case of Erik and Lyle Menendez. Two major docudramas
about the case were produced, including reenactments of the crime, while the
brothers were still on trial for the murder of their parents. Both movies aired after
an initial mistrial, and prior to the brothers’ second jury trial. Cognizant of the
impact that the docudramas might have on prospective jurors, defense lawyer Leslie
Abramson threatened to air a live interview with Erik Menendez on a competing
network directly opposite one documentary’s broadcast unless the producers incorp-
orated details more favorable to the defense. As Lisa Scottoline has written, ‘‘the
wall between fiction and reality has become porous as a cell membrane. With reality
passing through it to fiction, and fiction flowing back . . . into reality’’ (Scottoline,
2000: 656). Consider actress Julia Roberts’s portrayal of Erin Brockovich, fierce
champion of small-town victims of the toxic effects of polluted ground water in a
tort suit against a greedy and indifferent corporate defendant. No sooner is the film
breaking records at the box office than the real Erin Brockovich shows up in



 

television ads seeking to defeat corporate sponsored tort reform proposals that
would place limits on tort damages.

But the blurring of Hollywood fictions and legal reality is occurring not only in
movie theaters and on TV screens at home. It is also taking place inside the
courtroom. Consider the prosecutors in real homicide cases who compare the
accused to film characters from Francis Ford Coppola’s The Godfather or Oliver
Stone’sNatural Born Killers. Or the state’s attorney who establishes a ‘‘knowing and
voluntary’’ waiver of Miranda rights based on the defendant’s familiarity with a
popular TV show (Kemple, 1995).

Of course, in one sense, the intermingling of truth and fiction in legal discourse is
nothing new. To paraphrase contemporary American novelist Don DeLillo, law
cases, like novels and theater, are all about reliving things. Lawyers are storytellers,
and the best, most compelling stories are the ones that adapt familiar narrative forms
featuring recognizable character types driven by ordinary feelings, motives, and
desires. Advocates who can integrate their case theory into an effective story form,
and play it out in court within evidentiary constraints, consistent with the applicable
law, are more likely to be persuasive before a jury than those who merely present
facts and recite black letter rules. The crime and the motive, the negligent act and the
pain and suffering that it allegedly caused, the broken promise and the lost profits
that resulted – none of these things exists, as a matter of law, unless and until they
have been proven, which is to say, until the decision maker, whether judge or juror,
believes them to be so. To succeed in this effort reliance upon the strength of
deductive and inductive logic alone will not do. Stories must be told, characters
evoked, states of mind laid bare. And that requires the fictional method, the imagin-
ary ground plot, the apt image – fruits of the advocate’s facility with the raw
materials out of which meanings are made, and made to stick in the decision maker’s
mind. In short, it requires familiarity with the resources of popular culture.

An important part of the advocate’s craft, therefore, is to be able to identify, as
well as present, the best available story under the circumstances. Perhaps it will be a
clue-building whodunit, like the one prosecutor Marcia Clark told during her
summation in the O.J. Simpson double murder trial. As she rattled off each clue,
there on a looming screen jurors saw yet another fragment of Simpson’s face click
into place: his opportunity to kill (click), his motive (click), the victim’s blood on his
socks and glove (click), the blood trail that he left at the scene (click). Until there it is:
the familiar face of O.J. Simpson. The mystery has been solved. Or perhaps the
sober, logical rhetoric of the state’s detective story will yield to a more animated
telling. Perhaps the story will become a hero’s tale in which systemic racism and
abuse of power will have to be resisted by an impassioned jury. This was the
narrative strategy of Johnnie Cochran in defense of O.J. Simpson. Cochran launched
the jurors on a heroic quest against ‘‘genocidal racism.’’ ‘‘If you don’t stop it [i.e., the
state’s cover-up] then who? Do you think the police department is going to do
it? . . . You police the police through your verdict,’’ he proclaimed. Or it might be a
transcendent narrative, a mythic tale of the founding of the American polity, like the
story told by defense lawyer Gerry Spence. Spence cast jurors along with his client
Randy Weaver as heroic defenders of Jeffersonian liberty against the tyranny of the
state in a case arising from the shooting of a federal marshal who came onto
Weaver’s property to arrest him for illegally manufacturing and selling a firearm.
‘‘Go back to 1775 and the Continental Congress,’’ Spence told the jurors, ‘‘Jefferson
was there, Adams was there . . . They were just local guys doing their job, like you are
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local people doing your job . . . and they did something permanent and magnificent
and lasting, and that is what you will do with your verdict’’ (Sherwin, 2000: 57).

Popular conceptions, categories, emotions, and beliefs about law, truth, and
justice enter into the legal system in a variety of ways. They enter the law when
jurors substitute their own commonsense beliefs for confusing rules of law quickly
read by judges in jury instructions that go beyond the ordinary lay person’s ability to
absorb (Smith, 1991). Popular legal representations also enter the law when the
mass media obsessively stoke a community’s desire for revenge, as occurred in 1994,
when Californians, incensed by the sexual abuse and murder of 12-year-old Polly
Klaas, voted in favor of the nation’s toughest mandatory sentencing rules, subse-
quently known as the ‘‘three-strikes-and-you’re-out law. Law may even change as
the result of a film, like The Thin Blue Line, Errol Morris’s so-called ‘‘documentary’’
exposé of the frame-up of an innocent man on death row in a real capital murder
case. As the judge, lawyers, eyewitnesses, defendant, and defendant’s companion at
the time of the murder speak in turn before Morris’s camera their prejudices, lies,
and pathologies come into view. The film’s indictment of the way in which the
defendant’s conviction and sentence to death in the electric chair were obtained
was so compelling that it prompted a review of the case. That review led to the
condemned man’s release from prison. The fact that Morris’s ‘‘documentary’’ used
actors to stage dramatic reenactments of key events, or that Morris incorporated
visual overlays from grade ‘‘B’’ detective dramas to critically or humorously com-
ment on a particular witness’s testimony, all backed by Philip Glass’s hypnotic score,
seem to have gone unnoticed, in deference to the filmmaker’s self-professed search
for the truth (Sherwin, 1994: 53, n. 52).

In the age of images, legal reality can no longer be properly understood, or
assessed, apart from what appears on the screen. The visual mass media, especially
television, have become the major source of worldly knowledge and common sense
(Pfau, Mullen, Deidrich, and Garrow, 1995). To paraphrase Robert Ferguson (1994:
40), we can only tell the stories we know – and know how to tell within the
parameters of a given medium. As Marshall McLuhan famously put it in 1964,
‘‘the medium is the message’’ (McLuhan, 1994). The advent of television in particu-
lar has changed the way journalism and politics are practiced. From Ronald
Reagan’s classic campaign film ‘‘A New Beginning’’ in 1984, to Bill Clinton’s 1992
campaign feature ‘‘A Man from Hope,’’ politics, like journalism, has gone visual.
The visual mass media today – from film to TV to the Internet – are similarly
changing the practice and consumption of law.

Today, electronic monitors pervade modern American courtrooms. On the screen
jurors and judges watch video depositions, distant witnesses, day-in-the-life videos
documenting personal injuries, as well as all manner of evidentiary exhibits – from
projected images of physical and documentary evidence, to computerized graphics,
digital animations, and simulated crimes and accidents. Jurors even watch movies
made for closing argument (Standard Chartered PLC, 1989). And, of course, people
watch at home, sometimes obsessively. At such times the extraordinary case, like the
double murder trial of O.J. Simpson, acquires an amplified cultural significance.
Larger social issues, like race and the cult of celebrity, unfurl on a national, even
global, stage. In the aftermath, laws change and new policies develop. And here, too,
the mediummatters. The notoriety of a trial has only partly to do with the legal issues
that it raises. Its popularity also depends on the extent to which the trial’s story and
character types meet or clash with the aesthetic protocols of the medium itself.
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Take the Courtroom Television Network, or Court TV, which has billed itself as a
‘‘window’’ on the American justice system. The trials it shows plainly belie such a
claim. The frequent depiction of interpersonal, often sexual, violence that these trials
offer is highly unrepresentative of the vast majority of real trials. And when a more
typical nonviolent civil dispute does make an appearance – a contract dispute, say –
odds are it will feature a celebrity, like the lawsuit starring actress Pamela Anderson
and the producers of the popular television series Bay Watch. To advertise its
coverage of this case Court TV showed scenes of a bikini-clad Anderson happily
romping on a Bay Watch beach. Sex, violence, and the cult of celebrity: this is, of
course, the familiar formula for successful commercial TV fare. It is what viewers
have come to expect (and, judging from the ratings, most like to see). Successful law
shows mimic these desires and expectations. If they do not, it is unlikely that they
will show up in the first place, much less remain on the air.

But what if similar expectations and production values were to shape and inform
legal storytelling inside the courtroom? What if law and entertainment merged? If
popular cultural visual techniques were to make their way into the courtroom,
would we protest – assuming we notice? Should we distinguish between the persua-
sive effects of verbal as compared with visual metaphors? Does a change in the
technology of communication make a difference in content? Do changes in domin-
ant storytelling practices change the minds and culture of storytellers and audiences
alike? And if they do, what sort of legal difference does that make? How do these
changes affect the search for truth, the authority of law, and the struggle for justice
in society? Raising and finding answers to these sorts of questions are critical goals
of popular legal studies. Along this path of inquiry we begin to see that the
interpenetration of law and popular culture is as much an aesthetic phenomenon,
and a technological one (in McLuhan’s sense), as it is a matter of substantive law.

The academic study of law in popular culture is of relatively recent vintage, but
the interpenetration of the one by the other is as old as Western law itself. As
classicist Kathy Eden (1986: 7–8) points out, the average Athenian citizen partici-
pated ‘‘very directly and very regularly’’ both as spectator and as judge in the tragic
and legal performance. Indeed, the dramatic discourse of ancient Greek tragedy
informed the public’s understanding of law just as legal discourse helped to shape
and inform the discourse of ancient Greek tragedy. The Greek experience is hardly
unique. Two thousand years later, in Elizabethan England, Philip Sidney noted that
the practical task of demonstrating legal and factual truths depends upon the
fictional method (Duncan-Jones, 1989). How else can one reconstruct reality in
the courtroom (Bennett and Feldman, 1981)? How else, but through the fictional
devices of narration and drama, can one breathe life into the corpus of naked fact?
Without the compelling force of drama, in conjunction with (though at times even in
defiance of) the formal demands of law, advocates cannot activate belief and compel
judgment by those whose duty it is to respond to the demands of truth and justice.

But today we face new issues and new challenges associated with the rise of digital
communication and the proliferation of visual mass media. On the one hand, digital
technology makes it possible to depict objects and events with previously unimagin-
able clarity. Images offer an immediacy of access to trained as well as untrained eyes.
With the help of visual images, previously hidden physical details may be brought
into plain sight: the way chemicals seeped into nearby ground water, the way a
defective tail wing caused an airplane to crash, or how ammonia molecules were
deliberately used by cigarette manufacturers to more effectively deliver nicotine.
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Yet, precisely because of their ease of access and credibility (‘‘seeing is believing’’),
visual images introduce new challenges – as the unwary prosecutor in the Rodney
King case would have done well to note. Locked into his own literalist take on
George Holliday’s amateur video of police officers surrounding and beating King,
the prosecutor never paused to consider how the defense team’s digital reconstruc-
tion changed the visual narrative. By isolating visual frames and altering their flow,
the defense reversed causation: instead of a story of racially prejudiced white cops
beating an unarmed black motorist jurors saw a series of images in which police
officers carefully ‘‘escalated and de-escalated’’ levels of force in direct response to
King’s aggressive resistance of arrest.

Of central concern here is the peculiar efficacy of visual persuasion. There are
three factors to consider. First, because photograph, film, and video images appear to
resemble reality they tend to arouse cognitive and especially emotional responses
similar to those aroused by the real thing depicted. Movies, television, and other
image-based entertainments have overwhelmed text-based media in popularity
largely because they seem to simulate reality more thoroughly, engulfing the specta-
tor (or, in the case of interactive computer and video games and immersive virtual
environments, the participant) in vivid, lifelike sensations. To the extent that per-
suasion works through emotion as well as reason, images persuade more effectively
than words alone. Second, because images appear to offer a direct, unmediated view
of the reality they depict, they tend to be taken as credible representations of that
reality. Unlike words, which are obviously constructed by the speaker and thus are
understood to be at one remove from the reality they describe, photograph, film, and
video images (whether analog or digital) appear to be caused by the external world,
without the same degree of human mediation and hence interpretation; images thus
seem to be better evidence for what they purport to depict (Kassin and Dunn, 1997).
Third, when images are used to communicate propositional claims at least some of
their meaning always remains implicit. Images cannot be reduced to explicit prop-
ositions. In this respect, images are well-suited to leaving intended meanings un-
spoken, as would-be persuaders may prefer to do – especially when evidentiary rules
forbid making a given claim explicitly (Messaris, 1997).

Images, therefore, do not simply ‘‘add’’ to the persuasive force of words; they
transform argument and, in so doing, have the capacity to persuade all the more
powerfully. Unlike words, which compose linear messages that must be taken in
sequentially, at least some of the meaning of images can be grasped all at once. This
rapid intelligibility permits visual messages to be greatly condensed (it takes a lot less
time to see a picture than to read a thousand words), and allows the image creator
to communicate one meaning after another in quick succession. Such immediacy of
comprehension enhances persuasion. When we think we’ve got the whole message
at once we are disinclined from pursuing the matter further. And increasingly
rapid image sequences disable critical thinking because the viewer is too busy
attending to the present image to reflect on the last one. For both reasons, the visual
message generates less counterargument, and is therefore more likely to retain
our belief. Images, moreover, convey meaning through an associational logic
which operates in large part subconsciously, and through its appeal to viewers’
emotions. Finally, images readily lend themselves to intertextual references that
link the communication to other works and other genres, enabling arguments to
draw on the audience’s presumed familiarity with those other works and genres and
thus to appropriate meaning from the culture at large. An audience’s pleasure in
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the familiar, their belief that they are perceiving reality, combined with quick and
easy comprehension, make it more fun to watch than to read. And because viewers
are occupied and entertained, they are both less able and less willing to respond
critically to the persuasive visual message. Hence the message is more likely to be
accepted.

The logic of new communication technologies cannot be kept outside the law, nor
has it been. The modern (print-based, rule-oriented, linear-causal, objective proof-
driven) explanatory style has not passed away, but that style’s ascendancy over truth
and law is at an end. Today, viewers absorb a postmodern mindset from their
everyday screen practices, in which images image other images and the simulated
attains parity with lived experience. Consider: ours is a time when an American
president’s video deposition, in the early stages of impeachment, was reviewed on
the front page of The New York Times by the newspaper’s film and television critic.
(In her review, the critic dutifully noted the tape’s ‘‘unlikely resemblance to Louis
Malle’s film My Dinner With Andre.’’) We live in a time when the American public
can name TV judges but not real ones, and when real judges are expected to behave
in court like the judges people see on TV (Podlas, 2001). Sometimes, judges even
comply. Sometimes, so do police officers and lawyers.

Notably, these concerns are not confined to American legal institutions and
culture alone. Growing tensions associated with the globalization (and homogeniza-
tion) of culture as a result of reconfigured international trade patterns extend beyond
market competition for produce and manufactured goods. Globalization has also
sped the importation to other countries of American popular culture and its repre-
sentations of law. Consider, in this regard, the Canadian nationals who insist on
their Miranda rights when stopped by Canadian police. Having been virtually
‘‘naturalized’’ by an inundation of American law films and TV shows they appar-
ently feel entitled to the same rights and privileges as ‘‘other’’ US citizens. Or
consider German jurists who rise in court to contest rulings from the bench or
who dramatically cross-examine witnesses on the stand. The habitual consumption
of American popular legal culture, together with the adversarial norms that they
embody, seems to have led them to forget the inquisitorial (nonadversarial, dossier-
oriented) character of their own continental legal tradition (Machura and Ulbrich,
2001). These developments lead one to speculate whether the transnational appeal
of adversarial legal melodrama, a genre prominently featured within Anglo-
American popular culture (Clover, 2000), might be reconstituting global common
sense (Herman and McChesney, 1997).

A basic premise of popular legal studies holds that the study and critique of law
must now take into account new developments in popular culture and communi-
cation technology and the socioeconomic conditions under which popular legal
representations are produced. Building on critical insights into the construction of
legal consciousness in society (Ewick and Silbey, 1998), the study of law in popular
culture offers a multidisciplinary approach to the reciprocal process of institutional
and individual legal meaning making.

In pursuit of this goal, the study of law in popular culture brings together a theory,
a practice, a field, a pedagogy, and an ethos. The theory builds upon constructivist
insights which tell us that the particular form of expression – the discourse, the
metaphor, the image that is used – is essential to the kind of truth that may be
expressed. It uses a multidisciplinary approach (including cognitive and cultural
psychology, anthropology, linguistics, and rhetoric; and media, film, and communi-
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cation studies) to understand how legal meanings are made and transmitted in
society. The practice engages microanalytic studies in which specific legal behavior
is examined and assessed using a variety of analytical tools, including empirical as
well as broader interpretive studies. The field ranges from formal sites and practices
of legal meaning making (the courtroom, the legislature, the governmental agency)
to everyday sites and practices (where people give voice to legal meanings in social
discourse and absorb popular legal meanings from a variety of cultural artifacts
including images on the screen). The pedagogy is eclectic, relying on diverse per-
spectives to build up, not necessarily in linear fashion, a mosaic of insights that may
be brought to bear upon new and concrete fields of legal action. In this respect, the
pedagogy of popular legal studies resembles the practice of the classical rhetor who
would draw upon accumulated topics (i.e., discrete areas of substantive knowledge
and aesthetic forms) as the particular situation required. Finally, the ethos that
emerges from this multidisciplinary, constructivist approach takes shape in response
to two central queries: who is responsible for assigning meaning to public symbols,
and how is that responsibility being carried out? (Ober, 1989: 339). These questions
lead, in due course, to a renewed encounter with the role and distribution of power
under color of law in a democratic society.

In what follows I shall attempt to shed further light on each of these aspects of the
study of law in popular culture while also fleshing out the parameters of this still
emerging field.

The Interpenetration of Law and

Popular Culture

Heightened awareness of the culture-shaping role of law in the United States can be
traced to the writings of French historian Alexis de Tocqueville. It was Tocqueville
who famously observed of American society in the 1830s that ‘‘[t]here is hardly a
political question in the United States which does not sooner or later turn into a
judicial one.’’ ‘‘The spirit of law,’’ Tocqueville wrote, ‘‘infiltrates through society
right down to the lowest ranks, till finally the whole people have contracted some of
the ways and tastes of a magistrate’’ (Tocqueville, 1969: 270). What Tocqueville
failed to note, however, is that the flow works both ways: popular legal meanings
also infiltrate upward into the highest echelons of legal power. Being part of a
community means that we interpret events in overlapping ways using shared cogni-
tive and cultural meaning-making tools. Many of the meaning-making tools that
legal officials use enter into the domain of popular legal consciousness through
popular cultural representations. But popular culture also produces its own tools
and methods. It generates its own images, signs, stories, characters, and metaphors
in the course of making sense of legal reality. In this way, official and unofficial legal
meanings, sometimes unmixed, others times intermingled, routinely circulate
through the mass media of popular culture.

As John Denvir succinctly puts it, ‘‘we can learn a great deal about law from
watching movies’’ (Denvir, 1996: xi). And as Paul Joseph (2000: 257) observes,
‘‘popular culture reflects the already existing perception of law even as it helps to
mold and reinforce it.’’ Through law films we confront the great moral dilemmas
of the day, whether it is the intractable racism depicted in To Kill A Mockingbird
(1962), the effects of homophobia dramatized in Philadelphia (1993), or the
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legitimacy of capital punishment in films like Dead Man Walking (1995) and The
Green Mile (1999) (Greenfield, Osborn, and Robson, 2001). Popular movies such as
King of the Pecos (1936) and The Man Who Shot Liberty Valance (1962) confront
viewers with troubling questions about the relationship between violence and the
rule of law (Ryan, 1996; Nevins, 1996). Through a comparative analysis of law films
one can also discern significant shifts in the objectives of popular legal representa-
tions. For example, one may contrast the Weimar law film genre during the late
1920s and the early 1930s, in which the social conflicts and political upheavals of
the time were clearly in evidence, with the films that emerged after the Nazi takeover
(in 1933) of the German film industry. During the Nazi period, German films used
the law ‘‘to demonstrate the ‘humane’ and ‘benevolent’ character of the political
system, . . . or to propagate the efficiency and security of the law system, thus
glossing over the actually existing perversion of the law’’ (Drexler, 2001: 71).
A comparative analysis of law films also reveals significant shifts in social norms
and expectations regarding lawyers and the legal system. Consider in this regard the
profound disillusionment with law’s capacity to accommodate the demands of
justice reflected in Martin Scorsese’s Cape Fear (1991) as compared with J. Lee
Thompson’s more optimistic 1962 original (Sherwin, 1996). In a similar vein, one
might also contrast the highpoint of heroic lawyer movies, such as Young
Mr. Lincoln (1939) with the ensuing decade’s ‘‘cycle of cynical and stylistically
expressionistic films’’ (Rafter, 2001) such as Stranger on the Third Floor (1940)
and The Lady From Shanghai (1948), films that Norman Rosenberg has deftly called
‘‘law noirs’’ (Rosenberg, 1996).

It has also been noted that law films often get the rules wrong (Asimow and
Bergman, 1996). This is surely at least partly the result of the different needs and
demands of cinematic and televisual storytelling as opposed to written and oral legal
narratives. Competition for market share, in conjunction with extant formulas and
expectations regarding what a good film or TV show looks like, also play a role in
actively shaping the public’s perception of litigation, trial lawyers, and the legal
system as a whole. As Ray Surrette has written, ‘‘The crimes that dominate the
public consciousness and policy debates are not common crimes but the rarest ones.
Whether in entertainment or news, the crimes that define criminality are the acts of
predator criminals’’ (Surrette, 1994: 131).

The media’s preference for emotionally stimulating and visually compelling stories
is matched by its aversion to complexity. Multiple causes and systematic wrongs are
considerably more difficult to narrate visually than straightforward melodramas
featuring easily identifiable good guys and bad guys (Feigenson, 1999–2000). At
the same time, the power and efficacy of new forms of visual storytelling have not
been lost on advocates, whether in litigation practices or in litigation public relations
and other forms of legal and political advertising. As Lawrence Friedman notes,
‘‘The media spread slogans like ‘three strikes and you’re out’ or ‘old enough to do
the crime, old enough to do the time.’ Criminal policy is made by Polly Klaas
and . . . tort policy is made by the hot coffee at McDonald’s, and various other
urban legends’’ (Friedman, 2000: 557).

Popular legal representations in films and on television not only help to shape and
inform public perceptions; they also serve as cultural barometers. They can tell us
about shifting public beliefs and opinions regarding law, lawyers, and the legal
system generally. As Suzanne Shale writes, ‘‘Unless we pay attention to how the
mass entertainment industry represents law and the legal system, we cannot hope to
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know what relationship subsists between law and its subjects’’ (Shale, 1996: 992).
We may look to popular legal representations as a fruitful source of insight into
popular disenchantment with, and criticism of, lawyers and the system of justice.
For example, from the 1970s on, film depictions of lawyers have been almost
uniformly negative. Over the same period, polls have consistently shown that the
public’s regard for lawyers in the United States has undergone a prodigious decline.
Since 1977, the number of Americans who believed lawyers had ‘‘very great pres-
tige’’ has slipped from 36 percent to 19 percent (Asimow, 2000).

Just as the emergence of a popular vengeance film genre (such as the highly
successful Charlie Bronson vigilante films of the 1970s) may betoken broad public
dissatisfaction with law’s inability to resolve outbreaks of criminal violence, a
similar phenomenon may also be noted with respect to the notorious case. In these
compelling public dramas clearly more is at stake than the fates of the particular
parties in court. These trials are vastly overdetermined with social, political, cul-
tural, and psychological meanings for the nation at large. They are sites of law where
the deepest, most intractable conflicts of the day play out. For example, in 1991, the
O.J. Simpson double murder trial enacted the clash between state racism and the cult
of celebrity. In 1907, the trial of Harry Thaw for the murder of Stanford White, New
York’s most renowned architect, evoked nostalgia for natural law justice in the face
of modern disenchantment and uncertainty. And in 1859, the trial of John Brown
following his failed attempt to provoke a slave uprising by attacking a federal
armory at Harper’s Ferry (where few slaves were to be found) dramatized the
clash between pointless violence and the heroic melodrama that was generated by
leading transcendentalist thinkers such as Ralph Waldo Emerson and Henry David
Thoreau (Sherwin, 2000). Whether unconsciously simmering or explicitly con-
fronted, symbolic legal conflicts will either be successfully worked through at trial,
or meet with further irresolution or repression, thus ensuring some future restaging.

On this view, then, the transmission and reception of notorious trials and popular
legal representations alike may offer opportunities for resistance and critique as well
as for broad affirmation or reinterpretation of inherited legal meanings. Indeed,
popular culture’s reactions to, and reflections of, legal reality may provide the public
with aspirational, perhaps even utopian, yearnings. As Austin Sarat (2000: 429)
writes, ‘‘Film is not simply a mirror reflecting distorted legal and social realities.
Rather, film always projects alternative realities which are made different by their
filmic invention, or the editing and framing on which film always depends.’’ For
example, at one extreme, one may point to the subversive impact on law (and on
the norms that constitute the Western liberal tradition) deriving from the skep-
tical, acausal, postmodern visual narratives of Quentin Tarantino and David
Lynch, among others (Sherwin, 2000). At the other end of the postmodern spectrum,
however, we also encounter a strongly affirmative paradigm in which acausality,
constructivist epistemology, and ethical renewal acquire new and highly potent
forms of expression. This may be seen, for example, in the brilliant filmmaking of
Krzysztof Kieslowski, among others (Sherwin, 2001).

The reality effects of popular legal representations suggest what is missing from
Tocqueville’s early insight into the relationship between American law and culture.
Tocqueville may have been right when he noted that ‘‘the spirit of law infiltrates
through society right down to the lowest ranks,’’ but this insight, on its own, leaves
an important component out of the equation, namely: how popular cultural repre-
sentations help to provide the meaning-making tools and topics that constitute law,
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from everyday legal practices to the highest ranks of judicial decision making. Let us
consider in further detail how this may be so.

Legal Meaning-making Tools and Topics

It is now widely accepted that our sense of history, like our sense of memory and self-
identity, is in large measure the result of arranging and telling stories. And just as it is
through stories that we construct the meaning of individual and collective experi-
ence so also it is through stories that we are moved to blame (or exonerate) others
(Pennington and Hastie, 1993). Legal scholars, however, have been less quick than
their counterparts in other academic fields to heed the implications attending the
cultural shift to visual literacy. For if reality today is increasingly being perceived as
the effect of the sign, and if visual images have come to be seen as more real than the
real (Baudrillard, 1990), then that is what we should expect to see in journalism,
advertising, politics, and law. And, indeed, that is precisely what is taking place. It is
the play of signs relating to signs and of images invoking other images that we see
when lawyers visually reconstruct reality in the courtroom.

The principal source of stories and storytelling styles in our time is television and
film. The parameters that these media set increasingly serve as the measure of reality
as most people know it. What we think about and the cognitive tools we use to think
with lie, in large measure, within the province of the visual mass media. Increasingly,
lawyers are realizing that effective persuasion requires not only tapping into the
reality that people carry in their heads, but also emulating the habits of perception
and the styles of thought that extensive exposure to mass-mediated popular culture
has produced. Advocates today know, and are putting to use, what advertisers and
politicians have known and practiced for quite some time: how to get the message
out; how to tailor content to medium; and how to spin the image, edit the bite, and
seize the moment on the screen and in the mind of the viewer. Courtroom videos
have emulated TV news shows, game shows, and commercials. They also have
directly incorporated feature film images. In at least one instance, blurring the line
between film and reality constituted a key trial strategy. According to Jeremiah
Donovan, lead defense attorney in a complex organized crime trial, the state’s
evidence was so extreme (like the board with a hundred human bones attached to
it), that it caused jurors to experience a loss of reality. Pieces of evidence seemed like
‘‘props in a drama.’’ This insight inspired Donovan to turn his summation ‘‘into a
story. . . that sounded like a movie plot’’ (Sherwin, 2000: 31).

This aestheticization of the real in actual legal practices also coincides with the
rapid development of litigation public relations and high-priced media campaigns
for law reform. Legal battles are now being waged not only inside the courtroom,
but also before television cameras on the courthouse steps, on popular TV talk
shows, and in paid legal advertisements. As one Chicago-based personal injury
lawyer put it, ‘‘Publicity is an issue in civil and criminal cases all the time.’’ And
once the image spinning begins, it is hard not to respond. As one corporate spokes-
man put it, ‘‘If we allow the imagery that the attorneys and the spokesmen for our
competitors have laid out for the news media to absorb and to linger, we would be
paying many kinds of costs in correcting that damage in the perception of the general
public’’ (not to mention the perceptions of prospective jurors) (Sherwin, 2000: 148).
Publicity via mass media communication, it turns out, is but one more tool in the
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contemporary advocate’s toolbox. Even Justices of the United States Supreme Court
have acted with an eye to the efficacy, and manipulability, of mass media images
(Sherwin, 2000).

The deliberate deployment of popular legal representations, both inside and
outside the courtroom, for the sake of advancing the interests of a particular client
or a preferred legal position, implicates a broad array of topics, including media
literacy, cultural and cognitive heuristics, and, of course, legal ethics. This develop-
ment makes it imperative for law teachers and legal scholars to study the various
ways, both conscious and unconscious, in which we construct, perpetuate, modify,
or abandon legal meanings. In order to adequately assess this meaning-making
process legal scholars need to acquire greater familiarity with the full range of
meaning-making tools and competencies of lawyers, judges, jurors, and the lay
public, as well as those of public relations agents and other communication experts.
What kinds of stories and storytelling styles, what story elements and character
types, what popular metaphors and legal categories, what communication technolo-
gies and associated forms of logic are available, and under what conditions, and
with what effect upon feeling, belief, and judgment?

This is, of course, another way of stating the pivotal query that guides Aristotle’s
approach to rhetoric, namely: what are the available means of persuasion in the face
of a given legal conflict or controversy (Aristotle, 1954: 24)? A more expansive
restatement of rhetoric’s goals along similar lines today would incorporate insights
into the meaning-making process from a variety of scholarly domains, including
cognitive psychology, cultural anthropology, sociology, linguistics, media studies,
film studies, and advertising. This continuing effort to breach the walls that have
traditionally balkanized legal studies, unduly limiting its field of research as well as
its theory base, practice, pedagogy, and range of analytical tools, brings us face to
face with the constitutive elements of popular legal studies, a subject to which we
now turn.

The Law/Culture Matrix: Constituting

Popular Legal Studies

The genre of cultural studies has been providing scholars with interdisciplinary tools
since the late 1970s (Hall, Critcher, Jefferson, Clarke, and Roberts, 1978; Williams,
1980). Cultural studies focuses on the production, circulation, and assimilation of
symbolic forms. It is largely concerned with how institutions and local practices
generate social meanings (Turner, 1993). This eclectic approach has been somewhat
belatedly adopted by a number of legal scholars who have sought to go beyond
appellate caselaw, statutory interpretation, and social policy, the dominant topics
of law teaching and academic writing, in order to more broadly encompass
legal meaning-making practices throughout society (Sherwin, 1992). As Barbara
Yngvesson has written, ‘‘[t]he spirit of law isn’t just invented at the top, but is
transformed, challenged and reinvented in local practices that produce a plural
legal culture in contemporary America’’ (Yngvesson, 1989: 1689). Whether it is
starting rumor campaigns to contest corporate control over cultural symbols
(Coombe, 1998), getting a court clerk to recognize a story of abuse as a legal
claim (Yngvesson, 1989), or resisting mediators who construct images of problems
in therapeutic as opposed to legal terms (Silbey and Merry, 1986), these practices at
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the local level constitute the ‘‘microphysics of power’’ (to use a Foucauldian phrase).
Here we find highly contextualized forms of cultural dominance and resistance.

Legal cultural scholars such as Jerome Bruner, Anthony Amsterdam, and Neal
Feigenson similarly offer a microanalysis of local practices that isolates a broad
range of linguistic, narratival, and rhetorical elements. Whether it is decoding a
Supreme Court opinion as a ‘‘combat myth’’ or a ‘‘demon lover adultery tale’’
(Bruner and Amsterdam, 2000) or a personal injury lawyer’s summation as a
melodrama of personal blame (as opposed to systemic responsibility) (Feigenson,
2000), these scholars ask, what are the popular cultural codes, the familiar schemas
and scripts, the common vocabularies of motive and intentionality, and the hier-
archy of beliefs and values, that are in play within a given site of cultural produc-
tion? In search of the constitutive elements of legal consciousness, which is to say the
popular cultural materials out of which legal meanings are shaped, disseminated,
and absorbed, cultural legal studies has branched out to the quotidian world of film,
television, and the Internet, among other sources.

If the guiding insight that informs popular legal studies is that law is not autono-
mous, that the boundary between law and culture is quite porous, its scholarly
method follows suit. This emphatically practical, multidisciplinary approach to
cultural analysis forces critical theory to touch down by bringing to bear a broad
array of analytical tools within specific, concrete contexts. At the same time, how-
ever, popular legal studies also remains sensitive to the dangers of excessive critique
and pervasive disenchantment (Sherwin, 2000). Familiar postmodern gestures of
irony and playful skepticism fail to do justice to the ongoing need for empirical
discovery, interpretive insight, and normative commitment. To further this more
affirmative goal, the search for new sites of law, and for the social ramifications of its
power, must continue to expand.

The pedagogy of this form of study is eclectic, participatory, and pragmatic. As
our stories and storytelling technologies and practices change so too do our forms of
belief and judgment and our expectations about what constitutes proof and effective
persuasion. With the ascendancy of electronic monitors inside the courtroom, stu-
dents of law must be able to account for the everyday associations that jurors bring
to the screen. They must also accommodate the familiar programs and information
schemas that viewers absorb from computers at home and in the office. By the same
token, they may need to come to grips with jurors’ increased expectations about
being allowed to surf screen data for themselves. As computer users internalize the
thinking tools provided by software in conjunction with Internet-bred habits of data
search (or ‘‘surfing’’) via free association, concomitant adjustments may be needed in
legal communication and advocacy. Accordingly, legal education must adapt to the
contingencies of technology and the emerging vernacular of the digital mind (Lessig,
1999; Rohl and Ulbrich, 2000).

Finally, popular legal studies also points to new ethical issues and challenges. For
example, as more people, practiced in the techniques of digital production, come to
realize the manifold ways in which perceived realities may be constructed or
changed, a new skepticism may emerge. How will legal advocates reassert the
authority of truth claims? Conversely, how will law in the age of digital images
cope with the mind’s default capacity for acceptance and belief (Gilbert, 1991;
Gerrig, 1993)? Will new levels of media literacy meet the challenge of critically
confronting persuasive images on the screen? Or will the engineering of belief and
judgment tighten its grip on the mind (Ewen, 1996)? We should also consider
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whether the power that attaches to legal meanings will stream down from an elite,
self-appointed group of culture producers, or will it percolate up from the authentic
needs, desires, and imaginings of indigenous communities? The story of Marcus
Arnold, the 15-year-old who became the Internet’s highest-rated legal advice giver,
provides an intriguing, albeit inconclusive indicator. Marcus believed that he had
learned enough law fromwatching TV to give legal advice without conducting actual
research. Notably, when his age and modus operandi became known this had no
dampening effect on his popularity (Lewis, 2001). Is this a tribute to Marcus’s
communicative skills (as well as a slap at the profession’s communicative failings)?
Does it portend the ascendancy of a populist legal culture which operates to the
detriment of counterintuitive legal expertise? As we learn more about the law/culture
matrix, basic questions about the continued vitality of democratic principles are
bound to emerge with new vigor. Once we ask who assigns meaning to legal symbols
in society, how, and with what effect, we directly confront the political and ethical
dimensions of popular legal studies. Ethics, in this context, is a matter of taking
responsibility for meanings. And it is with this challenge in mind that we turn to the
scholarly program, and global implications, of studying law in popular culture.

Future Prospects

A major objective of popular legal studies is to explore how legal meanings are
brought ‘‘on and off line’’ or are kept more or less permanently suppressed. Con-
comitant with this research is the effort to examine the social, political, and psycho-
logical processes that may account for how and why this meaning selection process
occurs. Empirical research can help to uncover the social scripts, stock stories,
stereotypes, myths, metaphors, and other cognitive or linguistic representations
that people use, under what circumstances and with what effect, in constructing
beliefs and judgments about particular legal outcomes as well as more general legal
issues. This empirical inquiry is of particular interest in light of the increased use of
visual technology inside the courtroom as well as growing reliance upon techniques
of visual persuasion in the domain of popular mass media (such as litigation public
relations). To date, an empirical analysis of the actual effects of computer animation,
movies depicting a day in the life of accident victims, video arguments, digitally
reenacted crimes and accidents, and legal advertising has barely begun. As social
psychology researchers Neal Feigenson and Meghan Dunn (2003) note:

Without useful empirical research, advisory committees and legislatures are not yet in a
position to draft, recommend, and enact evidentiary rules to address the uses of modern
methods of visual communication . . .Without a reliable understanding of the effects of
visual technologies, both on the jury and on the trial process itself, judges are unable to
estimate accurately the probative or prejudicial effects of visual evidence . . . It is par-
ticularly important that the research be grounded in and elucidate psychological theory
concerning perception and social judgment. If the mechanisms by which current visual
technologies influence trial participants can be identified and understood, the benefits
and risks of emerging technologies can be more readily and accurately evaluated.
Feigenson and Dunn, 2003: 110–11

In addition to new empirical studies, aiding in both the production and evaluation
of new visual strategies of persuasion, legal scholarship should also continue to
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pursue interpretive studies of popular legal representations. Analyzing images from
film, television, and the Internet may not only expose how public expectations and
beliefs are being shaped and informed by these media, they also may offer new
insights into the cognitive tools and cultural content that people bring with them to
court and elsewhere where legal meanings are elicited, debated, and perhaps trans-
formed. These cultural sources also may be mined for normative content, whether as
sites of popular resistance to legal authority, mass cultural manipulation, or as
exemplars of new forms of affirmation and utopian striving (Sherwin, 2001).

Bringing popular cultural studies into the classroom means that visual representa-
tions may be imported for multiple uses. Providing insights into the law/culture
matrix promises to enhance knowledge of what lawyers do, what law consists of
(and where it may be found), as well as how it enables the enactment of particular
models of self, other, and normative worlds, or suppresses them (Cover, 1983).
Notably, this study crosses national boundaries. As numerous commentators have
noted, the United States is the dominant exporter of popular culture, including
popular legal culture. What impact does this have on importing nations? This
inquiry brings new importance to issues surrounding the ownership and control of
the means and content of mass communication (Herman and McChesney, 1997). Is
the global convergence of media control a precursor to a transnational popular legal
culture? Explorations of the possible nexus between transnational corporate
marketing strategies and Americocentric ideologies, technologies, and institutions
may benefit from taking popular legal representations into account. The postcolo-
nial impact of new technologies and new market conditions on indigenous cultural
patterns of legal meaning making warrants further analysis.

As a related matter, one might also consider a subfield of popular legal studies that
takes as its focus law and media ecology. Douglas Reed has noted a powerful
confluence of legal and judicial proceedings on the one hand, and the power of the
mass media, including the use of television experts and a sophisticated polling
capacity, on the other. According to Reed, this has generated an extraconstitutional
mechanism significantly affecting the policy-making and governing process. He calls
it the juridico-entertainment complex. This complex ‘‘transforms legal proceedings
and legal conflict into consumable commodities that purport to educate and en-
lighten, but simultaneously titillate, amuse, and otherwise entertain a mass audi-
ence’’ (Reed, 1999). The global exportation and consumption of American popular
legal representations in conjunction with shifting trade practices and the prolifer-
ation of new mass communication technologies, raises the possibility that the
juridico-entertainment complex may become a transnational phenomenon
(Machura and Ulbrich, 2001). As a concomitant of the commodification of, and
global trade in, popular legal representations, issues concerning media literacy,
Internet access, intellectual property, software design, privacy, antitrust enforce-
ment, and international trade regulations assume a particularly pressing importance
within the field of popular legal studies.

In this regard, it is also important to bear in mind the tension between mass
(commodified) culture and popular (indigenous) culture and the concomitant strain
between the imposition of consumerist forms of identity and the struggle to create
more authentic or more meaningful forms of identity. As an agency of cultural
production, and a cultural product in its own right, law mediates (at times repres-
sively, at other times creatively) between competing ways of life. To be sure, the
relationship between culture and identity is complex. The colonization of individual
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self-consciousness by hegemonic cultural forces, such as the dominance of mass-
mediated popular representations, is never total. The reality of lived experience
remains, and constitutes itself anew in local cultural forms of expression (Ewing,
1997: 18–19; Turner, 1993: 427). Maintaining a sense of the multiplicity of discur-
sive possibilities and practices aids cultural analysis, even if it entails contradictory
relations with others and among incommensurable fragments of self-identity. On
this view, the study of indigenous popular legal representations around the globe
may provide a rich source of descriptive and critical cultural insights regarding
resistance, affirmation, and transformation in the face of new forms of state or
private manipulation and control of legal consciousness.

Conclusion

Law adds the force of the state to cultural norms. But how are those norms
constructed, commemorated, transmitted, and imposed? There is a two-way traffic
between law and popular culture, and it behooves us to understand how the one
helps to shape and inform the other. How else can we discern whose norms the law
encodes or excludes? Popular legal studies reflects a broader scholarly move to
elucidate how meanings are made and conveyed in society. It accounts for the
communicative and persuasive elements of legal practice as well as the quotidian
practices of popular legal meaning making by members of the public at large.
Changes in dominant storytelling practices portend changes of mind and culture.
Today, our stories are increasingly visual. Understanding the complex and ubiqui-
tous process of legal meaning making requires that legal scholars come to grips with
these developments.

The study of law in popular culture embraces a multidisciplinary analysis of the
manifold ways in which the interpenetration of law and popular culture constitutes
legal consciousness. Along the way, it uncovers sites of resistance and creative
affirmation. It also encounters new forms of dominance. We may see this, for
example, where legal persuasion and commercial entertainment values merge, leav-
ing heightened sensory gratification as the benchmark for popular judgment and
belief. Whether this standard or some other will ultimately prevail remains to be
seen. In the meantime, the study of law in popular culture may help us to monitor
and assess who gets to assign meaning to the public symbols of law, and with what
legal and political effect. Taking responsibility for the production and effects of legal
consciousness is one (perhaps the most crucial) way in which we take responsibility
for the kind of society in which we live.
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7
Comparing Legal Cultures

David Nelken

This chapter will tackle some theoretical and methodological problems in under-
standing legal cultures in a comparative framework. I shall first discuss what is
meant by legal culture and whether this is a useful concept. Secondly, I shall consider
the different ways in which legal culture can be studied comparatively. For each of
these (interrelated) topics I shall offer a brief overview of some of the relevant
academic debates. I shall also illustrate my own preferred approach to these issues
by making specific reference to an ongoing case study of the problem of legal delay
in Italy.

In one sense legal delay is just one of the many aspects of legal culture that can be
brought to life by adopting a comparative perspective. But it also has some claim to
being of fundamental importance. Delay in the courts was the subject of the first
major postwar empirical sociolegal studies in the USA, and cross-national research
into legal culture could do worse than take legal delay as a key topic for future
enquiry. Concern about delay – an undue degree of waiting – must be defined in
terms of expectations. So research on this topic – as my case study will suggest – can
provide a litmus test of the extent to which supernational standard ideas about what
is the appropriate length (and therefore kind) of legal process are spreading or being
imposed.

The Italian situation is also a particularly interesting one because the extreme
delays (up to 10 years or more in many civil cases) embedded in an otherwise
thriving capitalist economy challenges any residual credibility scholars might want
to afford to Weber’s claims about the interdependence of law and capitalism. Put
another way, legal delay can also be seen as a measure of the lack of centrality of
legal expectations and remedies in Italy as compared to other forms of governance.
To understand difficulties in reducing court delays (in Italy or elsewhere) we there-
fore need to treat them not merely as a problem of court management but as aspects
of attitudes and behavior that can take us to the heart of the relations between legal
culture and the wider society.



 

Those who set out to study other legal cultures, however, should be under no
illusions about the difficulties (and even studies of one’s own legal culture are
implicitly comparative). It is no longer (if it ever was) sufficient to describe legal
doctrines, procedure, and institutions – even with an eye to the ‘‘law in action’’ – as if
given settings each have their own characteristic ways of doing law which can be
collected and classified. Comparativists must now take account of a variety of
radical objections to their enterprise and adapt their methods of investigation to
take into account the intellectual and social developments that lie behind such
challenges. Like all other basic conceptual building blocks of social science the
idea of ‘‘culture’’ is itself highly problematic. Within anthropology the process of
producing accounts of other cultures is highly contested; emphasis has increasingly
come to be placed on the ‘‘teller’’ and the ‘‘telling’’ as opposed to what is being told
(Clifford and Marcus, 1986).

Culture is also a term that is much abused outside the academy, as in talk of
‘‘culture wars’’ (Kuper, 1999) or the concern for ‘‘Asian values’’ which some polit-
icians allege to be at risk from the spread of Western legal practices. Comparison as
such is no longer seen as an easy panacea for parochialism. It can easily be corrupted
by the opposing vices of ‘‘occidentalism’’ or ‘‘orientalism,’’ whereby we either
assume that other cultures are bound to be inherently like us – or else, using them
as a foil, we transform them into something intrinsically ‘‘other’’ (Cain, 2000). Apart
from stereotyping, there is also the danger of treating societies as if they were static;
‘‘all totalizing accounts of society, tradition and culture,’’ it is said, ‘‘are exclusionary
and enact a social violence by suppressing continuing and continually emergent
differences’’ (Coombe, 2000: 31).

The ‘‘unit’’ of legal culture does not have to be restricted to national legal systems
(Nelken, 1995). But there are those who question whether it even makes sense to
seek to identify patterns in national legal cultures at a time when these are allegedly
being fragmented and reconstituted by wider developments. For many scholars it is
the ongoing process of globalization that is undermining the existence of distinct
legal cultures. As national cultures are influenced by global flows and trends their
purported uniformity, coherence, or stability will often be no more than an ideo-
logical projection or rhetorical device – manipulated by elements within the culture
concerned or by outside observers. This chapter will be particularly concerned with
this crucial issue, which will be discussed both theoretically and with the help of the
running case study of court delay.

Contrary to the claims put forward by Lawrence Friedman (Friedman, 1994),
however, there is no necessary connection between globalization and the assumption
of inevitable convergence (Nelken, 1997b). This means that there is no substitute for
case studies that allow us to see how globalization actually interacts with persisting
and sometimes rediscovered national, regional, and local differences. Nor should
globalization be treated as somehow the bearer of universal reason but rather seen as
the expression of some temporarily homogenous local practice and standard. In this
respect, there is a pressing need to give more attention to the way past and present
work in the sociology of law assumes and mobilizes a (local) vision of legal culture
even (or even especially) where the problem of legal culture is left unexplicated
rather than being squarely addressed.
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The Meanings of Legal Culture

The study of the role law plays in other societies provides an opportunity to investi-
gate some of the most interesting and often puzzling features of the law–society
relationship. Why do the UK and Denmark, the countries that complain most about
the imposition of EU law, turn out to be those that have the best records of
obedience? Conversely, why does Italy, whose public opinion is most in favor of
Europe, have such a high rate of noncompliance? Why does Holland, otherwise so
allegedly similar, have such a low litigation rate compared to neighboring Germany?
Why in the United States and the UK does it often takes a sex scandal to create
official interest in doing something about corruption whereas in Latin countries it
takes a major corruption scandal to excite interest in marital unfaithfulness? Such
questions lead us (or should lead us) to reconsider broader theoretical issues in the
study of law and society. How does the importance of enforcement as an aspect of
law vary in different societies? What do we gain – and what do we lose – when we
define ‘‘law’’ only in terms of litigation rates? How does culture condition the
boundaries of law and in what ways does law help shape those selfsame boundaries?

But the intellectual promise of comparing legal cultures is often betrayed.
A common form of collective comparative work proceeds on the basis of what we
might describe as comparison ‘‘by juxtaposition’’: ‘‘this is how we do it in Denmark,
how do you do it in your country?’’ Usually this is policy-driven research on the
lookout for new ideas. Almost always it fails to get to grip with the questions of
comparability which should be the object of any comparative exercise. What are we
trying to understand? Why are these societies being compared? Are we comparing
like with like? To do better than this does not require taking in a larger number of
countries: if anything the opposite is true. An in-depth study of even one foreign
society can furnish important findings if examined with reference to a theoretical
problem. Haley, for example, in a classic study examines ‘‘law as a window on Japan
and Japan as a window on law,’’ so as to describe what happens when a society tries
to subordinate law to the maintenance of existing social consensus (Haley, 1991: 4).

The type of comparative study that tries to explain the way law is embedded in
larger frameworks of social structure and culture takes some clues from the work of
comparative lawyers but tries to go further. It will study the extent to which law is
party- or state-directed (bottom-up or top-down). It will examine the number, role,
and power of courts and legal professions; the role and importance of the judiciary;
the nature of legal education and legal training. It will concern itself with ideas of
what is meant by ‘‘law’’ (and what law is ‘‘for’’), of where and how it is to be found
(types of legal reasoning, the role of case law and precedent, of general clauses as
compared to detailed drafting, of the place of law and fact). It will also look for
‘‘functional equivalents’’ to law, as in the way comparative lawyers recommend the
heuristic strategy of assuming that foreign societies meet similar social problems by
using unfamiliar types of law and legal techniques (Zweigert and Kotz, 1987).

But social scientists will also want to consider the role of other legal and nonlegal
institutions, and alternatives to law, including not only arbitration and mediation,
but also the many ‘‘infrastructural’’ ways of discouraging or resolving disputes
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(Blankenburg, 1997). In addition, they would argue the need to take account of
competing professional expertises, and even other forms of governance within
civil society such as the family or patron–client networks. Differences in legal
culture will also be sought in approaches to regulation, administration, and dispute
resolution. Attention will be given to the role of religious or ethical norms and
the ambit of the informal. They will also want to understand the contrasting
attitudes to the role of law, formal and substantive ideas of legitimacy, and the
need for or acceptability of public participation, which often accompany such
differences.

Having said this, there is little agreement on how best to grasp legal culture – nor
should we expect there to be. For different purposes, and in line with competing
approaches to social theory, legal culture will be seen as manifested through insti-
tutional behavior, or as a factor shaping and shaped by differences in individual legal
consciousness, as a pattern of ideas that lie behind behavior, or as another name for
politicolegal discourse itself. Sometimes legal culture is identified independently
from political culture; at other times it is identified as an inseparable aspect of
political culture (see Brants and Field, 2000). It may be sought in ‘‘high culture’’
and ‘‘low culture.’’ When treated as constitutive of cultural consciousness generally
this may be examined through structured interviews about the sense of justice
(Hamilton and Sanders, 1992), contextualized as part of everyday narratives, as in
the work of the Amherst school, or distilled from the ideology behind legal doctrine,
as in the writings of American critical legal scholars.

There are even disputes over whether such a protean concept is really useful.
Roger Cotterrell (Cotterrell, 1997) criticizes Friedman’s broad brush use of the
concept, claiming that it is too vague and impressionistic. He argues instead for
the study of the way professionally managed legal ideology shapes wider con-
sciousness. But, for Friedman, even a vague concept can subsume other less vague
and more measurable categories. Legal culture determines when, why and where
people turn for help to law, or to other institutions, or just decide to ‘‘lump it.’’ For
example, he suggests, it would be a finding about legal culture if French but not
Italian women were reluctant to call police to complain about sexual harassment
(Friedman, 1997). Friedman also introduced an influential distinction between
the ‘‘internal legal culture’’ of legal professionals and academics and the ‘‘external
legal culture’’ representing the opinions and pressures brought to bear by wider
social groups.

The comparative study of legal delay certainly can be helped by making resort to
some idea of legal culture. Different levels of tolerance for court delay would seem a
clear instance of the existence of measurable subcategories of behaviors and atti-
tudes which Friedman suggests are usefully encompassed by the concept of legal
culture. Court delays also represent a good example of the need to give attention to
the presence or absence of ‘‘infrastructural’’ alternatives to litigation as recom-
mended by Blankenburg (Blankenburg, 1997). But the concept of legal culture is
especially valuable when it allows us to get beyond the search for ‘‘functional
equivalents,’’ the assumption that societies at similar levels of development use law
or its alternatives so as to resolve similar problems. It may help us appreciate that the
culture may simply not provide an obvious ‘‘solution’’ – especially if the ‘‘problem’’
is conceived in different terms or even not seen as such. The power of culture
includes the capacity to produce relatively circular definitions of what is worth
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fighting for and against, and institutions and practices may express genuinely
different histories and distinct priorities.

In the case of legal delay it is particularly interesting to ask who defines delay
(which is, by definition, unjustified waiting) as a problem – and when and why.
Undue haste can also be a problem! We also need to explore how Italian law,
jurisprudence, and practice itself defines delay and how it allocates its scarce re-
sources – with different rules for penal and civil cases, such as the special urgent
procedures for labor cases, as compared to the priority given to business cases in the
New York courts described in Kalven and Zeisel’s classic account of delay in those
courts (Kalven and Zeisel, 1959).

Writing about legal culture presupposes a working definition of what is meant by
culture and how legal culture relates to general culture. Some cultures are more
legalistic, others more pragmatic. Under the influence of religious traditions or
philosophical idealism law may sometimes be treated as more of an aspiration
than a blueprint for guiding behavior (as in some civil law countries); other societies
may model their law more closely after what is already considered reasonable
behavior by the wider culture (as in some common law jurisdictions). Distance
between law and other norms may reflect previous foreign domination, the crum-
bling of empires, or the imposition of foreign models of law.

In many societies there is a wide gulf between legal culture and general culture, as
where the criminal law purports to maintain principles of impersonal equality before
the law in societies where clientilistic and other particularistic practices are wide-
spread. We should be wary of treating the slowness of court processes in Italy as
simply a reflection of general culture. In its private sector Italian firms provide fierce
international competition on delivery dates and service; the delay of the courts seems
to be part and parcel of the more general differences between the ‘‘public’’ sector and
the ‘‘private’’ sector.

A vexed question is when an explanation is rightly described as ‘‘cultural’’ rather
than ‘‘structural.’’ Do we need to resort to culture to explain legal delay in Italy?
Perhaps it can be explained by the interests of government and business? There has
been considerable debate, for example, about whether the low use of courts in Japan
should be explained in terms of a specifically widely felt Japanese (and more
generally Asian) dislike of going to law, or whether it is more a result of a deliberate
set of government-created disincentives to litigation. Certainly any comprehensive
account of the persistence of legal delay in Italy must relate (if not reduce) descrip-
tions of cultural specificities to aspects of social structure and economic and political
interests. More than in other developed economies the court system in Italy seems to
provide the world of business with little more than a highly inefficient ‘‘default ‘‘
system if all else fails.

Delay usually favors debtors – who are likely to be weaker parties, but ‘‘repeat
players’’ also find ways to avoid or even exploit delay. Some of the richer business-
people find alternatives to civil courts by using the same judges in privately paid
judicial arbitration. They also stand to gain from delay in the criminal courts where
business and political activity is illegal. The less powerful, without recourse to
speedy justice, are forced to rely on their personal and group affiliations in civil
society. And, in large part, these extended social, political, and kinship group
networks ultimately involve dependence on the powerful in their role as guarantors
of reliability, brokers of resources, and mediators of disputes.
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Studying Legal Culture Comparatively

It is one thing to describe legal culture, another to use the concept in the course of
explaining the connection between variables. Cotterrell has complained that the
concept of legal culture seeks to explain too much, indeed that it can lead to
confusion between what needs to be explained and what constitutes the explanation
(Cotterrell, 1997). Friedman replies that our accounts of legal culture can serve to
capture an essential intervening variable in influencing the type of legal changes that
follow on large social transformations such as those following technological break-
throughs (Friedman, 1997: 34). In fact there seems no reason in principle why legal
culture cannot, on different occasions, represent what is explained and what does
the explaining. This is still more true for a single ingredient of legal culture such as
the relative level of court delay. Patterns of delay help constitute what we mean
when we speak of legal culture, but they also are explained (and help explain) the
other features that make up internal and external legal culture.

There is, nonetheless, an important divide between those scholars who look for
‘‘indicators’’ of legal culture in the activity of courts and other legal institutions, and
those who insist instead on the need to interpret cultural meaning. The first ap-
proach makes use of the concept of culture (or deliberately simplified aspects of it) to
explain variation in levels and types of litigation or social control; the second
approach seeks to use legally related behavior by institutions and individuals as
itself an ‘‘index’’ of culture. On the first approach the strategy will be to translate
local terms into scientific Esperanto; we should set out to measure, for example,
variations in official ‘‘decision making’’ rather than talk about the elusive concept of
‘‘discretion’’ across different cultures. On the second approach our aim is to provide
‘‘thick descriptions of law’’ as ‘‘local knowledge’’ (Geertz, 1973, 1983). So we should
be precisely concerned with cultural packaging, with the difficulties of faithfully
translating another system’s ideas of fairness and justice and of making proper sense
of its web of meanings.

Among those following the first approach some authors have drawn a contrast, in
some ways related to Friedman’s typology, between the factors conditioning the
‘‘supply side’’ of law as embodied in the availability and activities of legal and
paralegal institutions, and the ‘‘demand’’ side representing attitudes to law and the
use of legal institutions (Blankenburg, 1997). In a well-known so-called ‘‘natural
experiment’’ Blankenburg seeks to explain why Germany has one of the highest rates
of litigation in Europe and Holland one of the lowest, when both countries are
socially and culturally so similar and economically interdependent. He argues that it
would be implausible in this case to attribute differences in litigation to differences
in ‘‘folk’’ or general culture. Rather, the larger supply of alternatives in Holland is
determinate in accounting for their avoidance of litigation. This, in his view, proves
that the ‘‘supply side’’ of legal culture, and in particular the institutional shape of
legal infrastructure, is more likely to yield a satisfactory explanation than ‘‘demand-
side’’ factors in explaining patterns of legal behavior.

Blankenburg’s argument is not free from the ambiguities identified by Cotterrell. It
is not always clear whether his aim is to find a way of characterizing differences in
(national) legal cultures or instead to use the concept of legal culture itself as a tool
for explaining the behavior of legal institutions. Sometimes legal culture seems to be
the explanation of the filters and alternatives that Blankenburg sees as characterizing
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Dutch ‘‘law in action’’; at other times it seems to be the name we give to such
patterns of litigation and avoidance (in which case it would be tautologous to use
this as part of any explanation). Criticism can also be levelled at the viability of any
net distinction between supply and demand; it is difficult to decide, for example,
whether lawyers’ strategies are one or the other.

Blankenburg’s analysis also shows the serious limits to approaches to culture that
focus on behavioral patterns at the expense of the exploration of meaning (Nelken,
1997a). All comparative work involves the exploration of similarities and differ-
ences: the problem is how to find cross-cultural criteria for isolating and identifying
such variables for the purpose of demonstrating similarities or differences in legal
culture. This is not merely a technical question. Variations in the rates of crime,
litigation, or court delay are already the product of (unknown) cultural processes
which need to be understood before they can be used to explain cultural differences.
Blankenburg assumes, for instance, that the level of demand for courts can be treated
as a constant as between Germany and Holland. But the assumption of functional
equivalence across cultures (whatever institution is concerned) is always question-
able; what counts as alternatives or ‘‘supplements’’ is itself culturally contingent. We
could just as well say that it is the different function of the courts in Holland that
means that the availability of lawyers and welfare legislation leads to less litigation.
In another society (including Germany) the alternatives that Blankenburg uses to
explain the low rate of litigation in Holland could easily merely lead to greater
litigation.

Interpretative approaches, by contrast, try to grasp the secrets of legal culture by
focusing on key local terms (sometimes admitted to be almost but not quite untrans-
latable). Blankenburg himself explores the meaning of the term beleid in Holland,
which refers to the often explicit policy guidelines followed by government, criminal
justice personnel, and complex (public) organizations in general (Blankenburg and
Bruinsma, 1994). Other scholars have examined the idea of the state in common law
and Continental countries and have sought to understand, for example, why litiga-
tion is seen as essentially democratic in the USA and as antidemocratic in France. In
this endeavor they will seek to bring out contrasts in the meaning and use of crucial
ideas and ideals. What is meant by the ‘‘rule of law’’ when this is conjured up as the
Rechtsstaat or the stato di diritto? How does the Italian term garantismo relate to
the Anglo-American notion of ‘‘due process’’? What are the differences between
‘‘law and order’’ and what the Germans call innere sicherheit? Why is lokale justiz
not the same as ‘‘community crime control’’ (Zedner, 1995)? These enquiries pre-
suppose that concepts both reflect and constitute culture. They show the changes
undergone by the meaning of ‘‘contract’’ in a society where the individual is seen as
necessarily embodied in wider relationships (Winn, 1994), or the way that the
Japanese ideogram for the new concept of ‘‘rights’’ came to be a sign associated
with ‘‘self-interest’’ rather than morality (Feldman, 1997).

The problem faced by all interpretative approaches, however, is deciding whose
ideas we should be trying to understand (Nelken, 1995, 2003). For different purposes
we may be interested in the views and behavior of politicians, legal officials, legal and
other professionals, or legal scholars – in the powerful or the powerless. Though we
will always want to know what the natives think it does not follow that we actually
want to think like a native. We may want to knowmore or less than they do – and for
certain purposes we may even come to know more. But if we do not and cannot
always look to them for corroboration of our ideas we then risk sometimes imposing
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our own erroneous interpretations. This is all the more likely because, however much
they may tell us about what is being observed, the outsider’s views always owe a great
deal to where the observer is coming from. Likewise, what is described, and how
much the account is found convincing, will depend on what his or her home audience
is likely to find plausible (Nelken, 2000). The scholar’s small contribution to the
ultimately quixotic project of encompassing ‘‘the enormous interplay of interpret-
ations in and about a culture’’ (J. Friedman, 1994: 73) may then itself join the flux of
communications through which cultures reinvent themselves.

In examining the problem of court delays in Italy both the positivist and inter-
pretative approaches have something to offer. Certainly much can be explained in
terms of the supply of litigation possibilities not keeping pace with demand. Since
the last world war there has been a sevenfold increase in the number of civil cases
filed – as well as a large increase in the number of private lawyers, yet the number of
judges has increased much less (Cassese, 2001). Access to courts is relatively cheap,
especially as compared to the UK and the USA, and there is a relative paucity of
what Blankenburg called ‘‘infrastructural alternatives’’– only the very rich can afford
judicial arbitration and there are still few mediation schemes set up by local cham-
bers of commerce.

But why does the pressure of unfulfilled demand not lead to change? Surely the
lack of alternatives must itself be explained? The relatively low proportion of cases
that lawyers settle before trial must have much to do with the level of court delay.
Lawyers and judges in Italy will tell you there is ‘‘no culture of compromise.’’ There
is also very little sign of managerialism in the running of Italian courts; the heads of
judicial sections are never chosen for managerial ability and often lack it. The court
administration (or cancelleria) struggles to cope while relying on antiquated infor-
mation technology; and at least some of the generally poorly paid employees work
with the leisurely ethos that characterizes much public employment in Italy. By
comparison with Anglo-American legal cultures lay participation in judicial matters
is highly restricted: even those recruited into the recently introduced system of
honorary Justices of the Peace to deal with low-level civil cases are required to
have law degrees.

More generally, Italian legal culture is one that pursues high ideals, especially in
the sphere of procedural protections, in a context of scarce resources. The complex-
ity of procedural safeguards has grown at the same time as court loads have been
increasing. On the criminal side, for example, since the introduction of the new code
of criminal procedure in 1989, the system now seeks to combine guarantees that
belong to both the accusatorial and the inquisitorial approaches. It seeks to incorp-
orate the forensic heat of the adversarial trial together with double checking by
different judges and high possibilities of reversibility (all cases can be retried on the
facts on appeal). The judge’s role in civil trials is central as it is in France, but in Italy
they are expected to write much longer ‘‘motivations’’ of their decisions. (And judges
explain that they can only get round to thinking about the case and writing their
sentences once all the facts have come in.)

Beyond National Legal Culture

Whatever the influence of globalization, the effort to explain or interpret legal
culture at the level of the nation-state continues to be an important ambition of
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comparative sociology of law (Gessner, Hoeland, and Varga, 1996). Scholars typic-
ally still write about what they call ‘‘the Japanese approach to law,’’ ‘‘Dutch legal
culture,’’ ‘‘French criminal justice,’’ and so on. Even those who try to unsettle
stereotypes concerning which nations are supposedly most or least litigious
(Feldman, 2000) take it for granted that legal culture is an aspect of the nation
state. How far can this be justified?

On the one hand, national authorities do continue to use law to impose insti-
tutional and procedural similarities for all sorts of political and legal reasons.
Jurisdictions may also mobilize or reflect wider social and cultural similarities
between legal culture and general culture which roughly coincide with their political
boundaries. While it is true that there will often be considerable differences within
the nation-state this may not cancel out significant differences among nations. In
Italy, for example, legal delay is much greater in the south of the country, but all its
courts have delays well above the European average.

On the other hand, limiting our focus to the level of the national state will not
always be appropriate. At the microlevel it may be more productive for some
purposes to study the culture of the local courthouse; different social groups,
interests, or professional associations; or the roles and relationships of individuals
in engaging or avoiding disputes. At the macrolevel, nation-states are becoming
more interdependent (though not necessarily more similar). Different legal systems
participate in world or regional bodies and in common projects or trends such as the
attempt to construct a ‘‘Fortress Europe’’ or combat political corruption or money
laundering. Each respond in their own way to Europeanization, Americanization,
and globalization, and each is affected by the culture of modernity (or postmodern-
ity). As Coombe rightly argues, law is found not only in national legal cultures but
also in the practices of international armed forces, arbitration, refugee camps and
enterprise zones (Coombe, 2000: 44). To some extent it is also true, as she claims,
that individuals inhabit a ‘‘deterritorialized world’’ (2000: 42); we can participate
via the media in the communities of others with whom have no geographical
proximity or common history, and can live partly imagined lives via the mass media.

Studies of legal culture do sometimes go beyond the nation-state to explore wider
cultural entities; not only by speaking of the civil law and common law (or ‘‘Anglo-
American’’) legal worlds long identified by comparative lawyers (Varga, 1992), but
also by using more idiosyncratic categories such as ‘‘Latin legal culture’’ (Garapon,
1995), or even ‘‘modern legal culture’’ (L. Friedman, 1994). Increasingly, attention is
also being given to the so-called ‘‘third cultures’’ of international trade, communi-
cation networks, and other transnational processes (see, e.g., Dezalay and Garth,
1996; Snyder, 1999 and chapter 33 in this volume; Teubner, 1997). The boundaries
between units of legal culture(s) are fluid and they intersect at the macro and micro
level in ways that are often far from harmonious. But this untidiness, as well as the
not infrequent attempts to conceal or resolve it, are all part of the phenomenon of
living legal cultures.

Legal culture also has a dynamic aspect. Students of comparative legal culture will
also want to get to grips with the increasing pace of legal transfer (Nelken, 2001a,
2001b, 2001c; Teubner, 1998). Of special interest for wider theorizing in law and
society is the way such transfers are geared to the difficult process of attempting to
bring about an imagined future – using foreign law to change existing society and
culture. The hope is that law may be a means of resolving current problems by
transforming their society into one more like the source of such borrowed law; legal
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transfer becomes part of the effort to become more democratic, more economically
successful, more secular – or more religious. In what is almost a species of sympa-
thetic magic, borrowed law is deemed capable of bringing about the same conditions
of a flourishing economy or a healthy civil society that are found in the social context
from which the borrowed law has been taken. Hence ex-communist countries try to
become more like selected examples of the more successful market societies, or
South Africa models its new constitution on the best that Western regimes have to
offer rather than on constitutional arrangements found in its nearer neighbors in
Africa.

The search for dissimilar legal models is perhaps most likely where the legal
transfer is imposed by third parties as part of a colonial project, and/or insisted on
as a condition of trade, aid, alliance, or diplomatic recognition. It also characterizes
the efforts of international organizations, such as the International Monetary Fund,
when they seek to reshape societies according to a supposedly universal pattern of
political and financial integrity. And it may be requested or accepted mainly as a
symbolic way of marking willingness to accept the ‘‘rules of the game’’ of the wider
global economy. This explains the adhesion to intellectual property or antitrust
provisions of the World Trade Organization by countries who have few ways of
enforcing such rules – or little need to do so.

Past legal transfers were sought by elites concerned to ‘‘modernize’’ their society or
otherwise bring it into the wider family of ‘‘civilized’’ nations. Japan and Turkey are
the most obvious examples. There is much discussion of whether or not such
transfers can succeed. But even when they do succeed for all apparent purposes
this may be at a high price. There is, for example, continuing controversy in Japan
about the significance of the 1890 reception of Western law. Some indigenous
scholars say Japan has an underlying culture that is incompatible with modern
Western law; others reject this argument, alleging that it is an invention of the
power elite by which the people are led to believe in their nonlitigiousness (and
lack of interest in rights) so as to leave power holders undisturbed (Tanase, 2001:
195). But, more important, because Japan achieved its incredible modernization not
by Western law but through bureaucratic authoritarianism, there are some who feel
that Japan has not yet achieved the modern.

Having achieved modernization without ‘‘the modern’’ they were told was neces-
sary, Tanase argues, Japanese have a sense of unease and engage in a compulsive
search for the modern that only leaves them frustrated. As examples of the conse-
quent ambivalent approach to law, he points to the stigma attached to using legal
remedies among neighbors as well as to a special concern with deciding what other
than law can make something count as legal. Interestingly, however, his conclusion is
not that Japanese culture is irreducibly different but that postmodern law will
increasingly comes to resemble the Japanese approach, treating law as having a
hollow core inside which can be negotiated flexibly in relation to others in the course
of improvising workable ad hoc arrangements (Tanase, 2001: 197). This attempt at
a phenomenological approach to legal culture, fascinating as it is, also reminds us of
the difficulty of all such interpretative exercises. How many Japanese fit the portrait
Tanase is painting? Are we – and should we be – concerned with elites or with
everyman and everywoman? Should we give Tanase’s account more or less credibil-
ity because he is part of the culture he is describing?

While many of those engaged on missions of legal transfer are willing to leave
the issue of whether the requested law is appropriate to be resolved by the host
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countries, some scholars return all the more convinced that law only makes sense in
terms of its own (national) environment. Thus one leading constitutional scholar
reports that his experience in China confirmed him in the view that the type of
administrative law used in the USAwould not be currently workable there. It is too
interdependent with wider features of its host society, above all the presence of a
litigious culture and the presumption that party involvement by numerous interest
groups can be counted on to comment on and improve bureaucratic regulations.
Recommendations for change must therefore rather draw on identifiable features of
existing Chinese society:

[B]y a sort of double reflection, the characterization of American law that China’s
distance illuminates, becomes a way of perceiving what the underlying characterisation
of a Chinese law would be. That law draws upon the hierarchy, centralization and
governmental prestige in the Chinese system. It would create governmental supervisory
agencies, independent of other agencies, but possessing the full power and prestige of
government, to enforce statutorily required procedures. (Rubin, 2000: 108)

One of the most important tasks for those currently studying comparative legal
culture is to try to capture how far the globalization of law is actually leading to the
imposition of one local (especially Anglo-American) model of legal culture on other
societies (Heydebrand, 2001; Santos, 1995). A deep-lying assumption of this type of
legal culture is what has been described as ‘‘pragmatic legal instrumentalism.’’ This
is the idea that law is something which does or should ‘‘work’’ for those in civil
society who set it in motion, together with the claim that this is something which can
or should be assessed in ways which are separable from wider political debates. This
can have revolutionary effects – for good or bad – when introduced into legal
cultures where it is said of official law that in the past it instituted without regulating
(Lopez-Ayllon, 1995).

With the advance of globalization some have argued that the preeminence of the
positive law of the nation state in the modern period can be seen as no more than a
temporal fusion of law’s globalizing and localizing elements. If so it is only through
carefully considered case studies in different settings that we will be able to assess
how the current balance is shifting. Criticism of the length of court procedures in
Italy is certainly at least in part a result of the growing influence of ‘‘pragmatic
instrumentalism’’ as well as by other developments outside its national boundaries
that are linked to Europeanization or globalization. The very definition of delay is
reflexively determined as Italy is forced to compare itself to other allegedly similar
societies (or economic competitors). Most important, as we shall see, is the role of a
higher court – the Strasbourg Court – which is not even in Italy but which enforces
the convention of Human Rights to which Italy has signed up.

Internal and external pressures for change can interact, sometimes in surprising
ways. To date there have been a number of internal reforms in Italy, both of penal
and civil procedure, which have attempted to speed up court processes, often
borrowing (selectively) ideas from legal systems abroad – most notably from the
Anglo-American types of legal culture. For example, in 1989 a new code of criminal
procedure famously introduced many elements of the adversarial approach to penal
procedure as basic modifications of the previous Continental inquisitorial system.
But although the code included a version of plea bargaining and a variety of other
measures that could have reduced court delays – and were intended to do so – there
has been relatively little use of these possibilities. The introduction of so many
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adversarial elements may even have added to delays because stringent interpretation
of the requirement that those involved in deciding on the strength of the prosecution
case can play no role in deciding the case itself now means that as many as seven or
eight judges may handle a case. The most recent proposals for ‘‘a just process’’
include much discussion of the right to speedier trials. But the likelihood of this
coming about (and the real commitment to such an aim) is made suspect by the
continuing and even increasing emphasis on multiplying points and methods of
procedural rights and controls (indeed the goal of more efficiency in dispatching
cases is treated as yet another such right).

In theory pressures to reduce delays could come from any of the following: the
economic sphere (from business or other trading partners), the political domain
(from larger political associations and international agreements), and the cultural
environment (through communication and media connections). Surprisingly per-
haps, the requirements of economic convergence (L. Friedman, 1994) seem to
have had little effect on legal processes so far. Political pressures from the moves
to greater harmonization within the Europe Union are of greater importance. Legal
delay regularly comes to public notice in the form of horror stories of individuals
suffering from legal/administrative inefficiency. But the elite newspapers in Italy
have also given considerable space over recent years to the very high level of
convictions of the Italian state at the European Court of Human Rights in
Strasbourg for its failure to guarantee trials within a reasonable period. But what
the Strasbourg court considers unreasonable delay – at around five years – is not
much longer than the average time first hearing civil cases take in many courts in
Italy. Of the roughly 40 signatories of the Human Rights Convention, including
countries from the former Soviet Union, ex-Yugoslavia, and Turkey, Italy manages
to receive roughly half of all convictions for this sort of breach. Dealing with cases
from Italy is even adding to the delays of the European Court itself!

Research on a large sample of cases discussed by the Court reveals that delays
range from four to 18 years (Nelken, 2001d). Most cases are on the civil side, but no
more than a seventh involve anything like commercial disputes. The ‘‘problem’’ as it
is perceived in Italy is not so much the cost in damages awarded to complainants –
an average of four thousand pounds (around $6,000) for ‘‘moral damages.’’ This is
relatively modest as compared to the costs of speeding up the justice system. Rather
the main concern is with loss of face; Italy has been placed under special surveillance
by the European Council of Ministers for five years for its systematic violation of this
article of the convention and (in theory) risks being excluded from the convention.
This potential exclusion is then linked to the (strange but often voiced) elite fear
of being considered ‘‘behind’’ by more advanced European states and, as such, of
not being considered really part of ‘‘Europe.’’

It could be objected that since Italy was a willing signatory to the European
convention we should consider the European Court no more than a higher level
court of appeal of the same legal culture. But, for the ordinary trial lawyers I have
been interviewing, the average time taken for court cases in Italy is experienced as
something normal; exceptional cases are seen as ones that overrun the Italian norm.
The Council of Ministers and the Strasbourg court are therefore engaged here in
something like an attempt to ‘‘normalize’’ a deviant approach to legal procedure and
court practice rather than merely the provision of appeal for exceptional cases of
extreme breaches of the convention. According to one ‘‘human rights’’ lawyer who
specializes in taking cases to Strasbourg, ‘‘ . . . the European Court, the Court is
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almost a ‘Court of Miracles’ because it seems to be an organization which is outside
time and space. You can go there to punish the powerful. Because that is what it is all
about we could say that what it offers is revolutionary, even anarchic justice.’’ (He
did go on to add, however, that the actual damages that the court awards to someone
‘‘crushed by the national legal system’’ are far too low to compensate for what can
have been lost.)

The resort to the Strasbourg court by Italian citizens shows how law can be both
agent and object of Europeanization and globalization. It also demonstrates how
such trends can be either progressive or destructive forces – or both together. The
spread of human rights can be a boon, but it may also threaten rival conceptions
of justice and social solidarity (Man and Wai, 1999). It may be a blessing for law
to help resolve local or international social problems but it depends on what terms,
and on whose terms. Undoubtedly many individual Italians suffer misery and loss
as a result of existing court delays – and various groups including businesspeople
lack an effective form of state-sponsored dispute processing. But the effect of
imposing Strasbourg standard time (as well as of the increasing influence of
Anglo-American forms of civil and criminal procedure) in the Italian context
could easily be to reduce existing protections to accused persons. In general in
both criminal and civil cases it could lead to greater party control of legal processes
and to more ‘‘shallow case processing’’ especially where weaker parties are involved.
Making court processes more ‘‘rational’’ and timely would also undermine – for
better or worse – the role of the mediators who presently channel and resolve
potential social conflicts.

But it would be premature to conclude that European harmonization of court
delay is round the corner in Italy (and other case studies will likely turn up similar
dialectics between change and resistance). What has now been decided is to create a
new level of national appeal (at the adjoining district court of appeal) where parties
must first go to seek damages for undue delay, thereby delaying recourse to
Strasbourg as well as giving parties an incentive to seek remedies that do not place
Italy in a bad light internationally. Decisions there are supposed to be provided
within four months. Judges who are found responsible for breaching bureaucratic
time limits for dealing with cases also now risk having to pay damages and not, as
previously, only risk criticism as a result of internal disciplinary hearings by the
Supreme Judicial Council. But these are ‘‘remedies’’ that are unlikely to do much to
change the average speed of trials. Reproducing much of the same pattern and logic
of the national legal culture that has led to delay, they are likely only to add to it.
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8
The Police and Policing

Jeannine Bell

In its barest sense, ‘‘policing’’ requires that individuals have the ability to use force to
regulate behavior and control public order. While those who engage in policing may
not need to use physical force to control behavior in most cases, they have the ability
to do so. Around the world, there are many groups of individuals who do not fit
traditional notions of what we consider to be ‘‘police,’’ but nonetheless may use
force to control public order – Immigration and Nationalization Service officers in
the United States, private security guards, vigilantes, and samurai warriors in Japan.
Though this chapter briefly explores private nonstate policing and alternative po-
licing, most of the discussion concerns public police whose authority stems from the
state. To focus this discussion of the police, a traditional definition is used. In this
chapter, ‘‘the police’’ include those individuals authorized by the group of which they
are members to use physical force in order to regulate relations among group
members (Bayley, 1985: 7).

After a brief description of the organization and structural function of police
power as it has been defined around the world, this chapter will examine three
enduring issues of interest to sociolegal scholars who study the police and policing
power in a variety of national contexts. In the first section, the tension between two
functions with which police are charged, order maintenance and law enforcement,
will be analyzed. The second section will address police–citizen relations, with
special emphasis on the difficult relationship between minorities and the police.
Methods of increasing police accountability are described in the third section.

The organizational structure of police agencies is an important feature when
comparing police forces around the globe. Scholars have characterized nations as
having either single or multiple police forces with either centralized or decentralized
command structures (Reichel, 1994; Bayley, 1985). Singular police forces have only
one police force to supervise. Multiple systems are characterized by several different
types of police agencies at different levels of government, for example at the federal,
state, or local level. National, centralized, singular police forces – such as those in



 

Denmark, Nigeria, and Saudi Arabia – are organized to enforce the law as if
the entire country were a single jurisdiction under one set of laws. Decentralized
systems of policing, like those that exist in the United States, Germany, Britain, and
Canada concentrate police powers in a variety of state and federal locations,
allowing each of these centers the authority to craft responses to local problems
(Reichel, 1994).

Research collected from countries around the world shows that citizens of differ-
ent nations have different expectations of their police forces. One researcher com-
paring police forces around the world theorizes that part of this has to do with the
public demand for police services and willingness of citizens to seek out the police
(Bayley, 1985: 130). As a society becomes less able to maintain social discipline
through informal social processes, both the volume and the character of situations to
which the police in different countries must respond will increase. A comparison of
several countries demonstrates that variance in nations’ expectations can be attrib-
uted to differences in the countries’ technological capabilities and population size.
For example, police in more developed countries and cities are required to spend less
of their time controlling crime than those located in undeveloped countries and rural
areas. With the exception of the United States, where police spend more time
processing crime and less time on service than police in similar countries, police in
developed countries tend to spend more time engaged in attending to noncrime
matters and providing service, such a settling disputes (Bayley, 1985).

Order Maintenance vs. Law and Order

One of the primary functions of the police all over the world is to maintain order. In
democratic societies police are required to maintain order under the rule of law. The
duty to maintain order under the rule of law places a further burden on the police.
The principle of accountability to the rule of law requires that police officers serve a
variety of functions – as rule enforcers, social servants, moralists, and street fighters
– to name several important roles that police officers must fill. In diverse situations,
officers must themselves decide which situations require them to play which roles
(Skolnick, 1966: 17).

In a country like the United States, where procedural protections for suspects
regulate police officers’ investigative power, the police are charged with enforcing
the law in a way that conforms to procedural dictates. On the face of it, maintaining
order seems to demand that all known violators of the law be arrested. Procedural
protections, however, set limits on manner in which violators may be apprehended.
For instance, in the United States, even if the police have a suspicion that someone
has committed a crime they are prevented from detaining that person until they have
a strong belief that the suspect has engaged in criminal activity. Viewed in this
manner maintaining order can sometimes be at odds with enforcing the law (Gold-
stein, 1960).

Police officers’ jobs are complicated not only by task-oriented ambiguity, but also
by ambiguity in the text of the law that the police are required to enforce. Some
ambiguities appear in the form of overbroad provisions that seem to prohibit a range
of conduct. Other ambiguity may stem from the fact that some laws on the books
are in conflict with social mores or expectations. Examples of such laws include
obsolete laws, laws that remain on the books because of legislative inaction, and
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laws that proscribe adultery (LaFave, 1962). Enforcing these type of laws would
violate public expectations.

The tension between maintaining order and enforcing the law also complicates
democratic oversight of the police. Society’s difficulty overseeing the police is com-
pounded by the invisibility of much of police behavior, and the large role that
discretion plays in police officers’ jobs. For instance, in the United States a patrol
officer’s decision to not invoke the law, for example when he or she decides not to
write a traffic citation, because of the structure of the appeals and review process, is
largely invisible (Goldstein, 1960). Thus, even when the law unambiguously governs
a situation, police may use their discretion not to enforce the law.

Numerous sociolegal scholars have explored how police cope with the tension
between maintaining order and enforcing the law, and how police do decide to
enforce the law (Goldstein, 1960; Skolnick, 1966; Worden, 1989; Lundman, 1994;
Boyd, Hamner, and Berk, 1996; Bell, 2002). Much of the sociolegal work in the area
of policing involves observational studies of the police. In these studies, trained
researchers often spend several months observing police officers at work and take
notes on their behavior. The data that researchers collect is then coded and analyzed.
Such studies of the police have revealed that because of conflicting organizational
goals, diverse situations, and the demands of the different communities that the
police serve, officers do not behave in a ministerial way, strictly enforcing the law
(Smith and Visher, 1981). Scholars have found that instead of enforcing the
law uniformly, police enforce the law selectively, sometimes neglecting to apply
the law in situations that the text of the law defines as violations.

Researchers who study the police have identified several factors on which police
base their decisions to apply the law. Police officers’ decision making has been
attributed mainly to two types of factors, situational – based on the characteristics
of the situation at hand, and attitudinal factors – linked to the officer’s beliefs and
attitudes. One of the most studied police decisions is the decision to arrest a suspect.
In exploring whether an individual police officer is likely to engage in formal action
– to arrest the suspect – researchers note that police may base their decision to arrest
on the severity of the offense; on characteristics of the suspect (sex, race, social,
social class, demeanor, sobriety); on the characteristics of the victim; or on the
relationship between the victim and the suspect (Worden, 1989: 669).

Research highlighting situational factors reveals that the police selectively enforce
the law in minority communities, and against minority violators (LaFave, 1962;
Wilson, 1973; Smith and Visher, 1981; Harris, 1999). Several early studies of the
selective application of the law by the police reveal the nonenforcement of the law in
minority communities because of police officers’ assumptions that lawbreaking was
accepted behavior in the black community (Wilson, 1973; LaFave, 1962). More
recent studies show that police use their discretion to more frequently stop, question,
and search racial minorities, and also are more likely to apply formal sanctions
against minorities than whites (Harris, 1999; Russell, 1998).

Police officers also have the discretion to decide whether they will use physical
force. Though the ability to use force is an important factor in policing, as this
chapter suggests, much of police control occurs without physical force being used.
Studies show that police rarely use physical force. For example, one study of use of
force by the International Association of Chiefs of Police indicated that police in the
United States use force in less than one half of 1 percent of all calls for police service
(Adams, 1999: 3). When the police do use force, it typically occurs in the context of
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trying to make an arrest. The study also found that the force used by police is most
likely to consist of shoving or pushing a suspect rather that discharging the officer’s
firearm (ibid.).

Two important approaches to policing adopted in many cities take different
perspectives on the use of force by the police. Community policing, the first ap-
proach, emphasizes community and police cooperation in the maintenance of order.
Community policing strives to make citizen and police coproducers of public order
in part by increasing police accountability in all areas, including the use of force
(Adams, 1999: 2). The other approach, aggressive policing, sometimes called the
‘‘broken windows’’ approach, seeks to reduce crime by increasing enforcement in the
area of ‘‘quality of life’’ crimes – public drinking, vandalism, and other order
maintenance offenses. The emphasis on increased attention to crime and heightened
enforcement may make regimes implementing aggressive policing more likely to use
or abuse force (Adams, 1999: 2).

The role that weapons play is inextricably linked to the context in which policing
takes place, especially the nature of state citizenship, the relationship between the
police and the military, and in some sense to the degree of resistance to state
authority (Waddington, 1999: 152). For instance, the institutionalization of arms
in cities in Ireland, and other former colonies of the British Empire, can be con-
trasted strongly with that of the Metropolitan Police in London and forces in other
cities throughout England and Wales. In Irish cities, contemporary police carry
firearms. This originates from the British government’s arming the police to impose
colonial rule and preparing them to quell potential rebellions. Residents of London,
by contrast, a city where most police do not carry firearms, were free citizens when
policing developed.

Attitudinal factors in law enforcement

In addition to situational factors, attitudinal factors have served as important
explanations for the use of police discretion. An important attitudinal factor that
scholars have found to influence police decisions to apply the law is the officer’s
feeling about the seriousness of the violation. Police are less likely to enforce the law
when they believe that the violation is not a serious one, and therefore less deserving
of their energy. In such cases, they use their discretion to impose a lesser sanction,
such as issuing a warning.

When police attitudes about the seriousness of the law determine whether or not
it is enforced, police have the ability to nullify the law’s effect through inaction
or through misapplication. This is particularly true in cases in which law and/or
procedure has changed in an attempt to alter police behavior. In circumstances in
which police behavior is dictated by organizational norms, in order to be effective,
changes in procedures must address preexisting police norms. For example,
police officers in many cities in the United States have remained reluctant to res-
pond to female spouse abuse calls, even in the face of changes designed to increase
officer responsiveness, such as additional training and specialized domestic vio-
lence units. Studies of police officers responding to domestic violence calls show
officers’ responses to spousal abuse are determined in part by the fact that they
do not consider such incidents to be serious violations of the law (Hirschel and
Hutchinson, 1992). Officers’ behavior in domestic violence cases may also be
motivated by the fact that they sympathize with the perpetrator, or that they do
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not believe the violence committed by husbands against their wives is a crime
(Walker, 1993).

Hate crime is another area in which police department norms may heavily
influence the ways in which officers enforce the law. State hate crime statutes
attach additional penalties to crimes motivated by bias or prejudice on the basis of
race, religion, and sexual orientation. The requirement that officers determine
the crime’s motivation requires that police departments place special emphasis on
hate crimes – even if they are low-level crimes – a category of crime which is
frequently not investigated by the police. Studies have shown that police officers
are reluctant to properly enforce hate crime laws unless procedures are implemented
that address preexisting police norms regarding crime severity. (Boyd et al., 1996;
Bell, 2002).

Changes in police procedures that require police to behave in ways at odds with
preexisting organizational norms may nonetheless be successful. One study of how
police in a specialized unit enforce hate crime law in a large city in the United States,
‘‘Center City,’’ revealed that detectives enforce the hate crime law in spite of a
departmental institutional culture that rejected the enforcement of low-level crimes.
Police officers enforcing hate crime law may face additional disincentives, when, as
in Center City, the community is mobilized against its enforcement. In Center City,
incorporating the detectives into a specialized, racially mixed unit, provided the
support and institutional space for norm changes needed to enforce hate crime law
(Bell, 2002).

Perhaps because police forces contain so few minority officers and white women
officers, many accounts of police behavior do little to examine differences among
officers based on identity. More recently, police studies have attempted to explore
the relationship between racial and gender identity and police officers’ behavior
(Martin, 1994; Oberweis andMusheno, 1999; Bell, 2002; Miller, 1999). Such works
generally compare the experiences of white women and racial and ethnic minority
officers with those of their white male counterparts. These studies show, as in other
contexts, that the work experiences of minority and female officers are frequently
marked by sexism, racism, or some combination of the two. As a result, collegiality
among minority and white male officers is clearly affected.

In interviews minority and white female officers, similar to white male officers,
often raise the importance of their identity as police officers (Martin, 1994;
Oberweis and Musheno, 1999). Despite the importance of the ‘‘cop’’ identity,
being women and people of color gives officers perspectives that allow them to
view situations from a different vantage point. Though more research is needed to
isolate the precise effect of officers’ racial and gendered identities on their behavior,
the existing social-legal research in the area suggests that given officers’ power and
proclivity to invoke the law strategically, minority and female officers’ added per-
spective may increase their sensitivity to diverse populations and therefore their
decision to invoke the law. (Bell, 2002; Oberweis and Musheno, 1999)

Police–Citizen Encounters

Around the world situations that the police handle can be broken into the following
large categories: responding to crime, crime investigation, crime prevention, medi-
ating disputes and quarrels, dealing with noncrime situations and traffic control
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(Bayley, 1985: 150). Researchers have attributed the tendency of citizens in richer
and more developed countries to encounter the police in noncrime situations, or in
the context of citizen-generated service calls, to two main factors (Bayley, 1985:
149). First, in rural and less developed areas, other social groups may provide
support in noncrime-related situations. Second, the absence of communication
technology may also make it more difficult for citizens to summon the police.
Thus citizens in less developed areas rely less on the police (Bayley, 1985).

In the United States, one survey of police–citizen contacts shows that roughly one
fifth of the population had face-to-face contact with the police in the 12 months
prior to the survey. Nearly half of the respondents who had had encounters with
police officers had called or otherwise contacted the police. Common situations in
which citizens encountered the police include: requesting assistance from the police,
providing information about their own victimization, and giving information about
a crime they had witnessed. The survey revealed an important racial difference in
citizen–police contact. Though whites were more likely than minorities to have had
contact with the police during the previous 12 months, minorities represented a
relatively large percentage of those handcuffed during their encounter. A larger
percentage of blacks and Hispanics reported being subject to force by the police –
including being choked, hit, threatened with a gun or having some other type of
force used on them – than whites (Greenfield, Langan, and Smith, 1997).

Recently sociolegal research on how citizens perceived the police has addressed
racialized differences in perception of the police. Data from a number of surveys
show that African Americans are more likely than whites to believe that the police
treat African Americans more harshly than whites (Russell, 1998; Weitzer, 2000).
A recent study, based on interviews with residents of three Washington DC neigh-
borhoods, described residents’ perceptions of police behavior and analyzed the
relationship between racial background and perceptions of the police. Two of the
neighborhoods studied were middle-class, the other disadvantaged. The study
revealed that race is an important predictor of citizens’ attitudes toward the police.
Black and white respondents agreed that the police treated blacks differently than
whites. Whites, however, believed that police officers’ actions were justified, while
blacks ascribed officers’ discriminatory behavior to invidious motives. The study
also examined the provision of police services, finding class differences among the
black respondents. The majority of disadvantaged residents believed that their
neighborhood received inferior treatment by the police, while only a minority of
middle-class residents found this to be the case (Weitzer, 2000).

In the United States, minorities’ perceptions of the police – particularly the
perceptions of African Americans and Latinos – are very much affected by how
they view themselves as being treated by the police. One form that discriminatory
treatment has taken is the use of racial profiling – when the police target individuals
for investigation because the officer believes that persons of their race are more likely
to engage in criminal behavior. Many of the complaints about racial profiling occur
in the context of the investigation of traffic offenses. Minorities have argued that
they are more likely than whites to be stopped by the police for speeding, more likely
to be ticketed, and more likely to be searched for drugs. The prevalence of such
practices and their wide distribution among the African American population have
led many to call racial profiling in this context, DWB – ‘‘driving while black.’’ Police
officers deny that they are engaged in racial profiling. They insist higher arrest
statistics for minorities justify the targeting of blacks and other minorities
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(Harris, 1999: 267). Scholars have noted the circularity of this argument and
questioned its empirical basis (Harris, 1999; Skolnick and Caplovitz, 2001).

Studies of police procedures in Ohio, Maryland, and New Jersey, analyzing the
proportion of drivers stopped by race, show that a disproportionate numbers of
African American drivers received tickets (Harris, 1999; Knowles, Persico, and
Todd, 1999). Several studies of police behavior and racial profiling compare the
race of drivers on the road with police data describing the rate at which blacks are
stopped, ticketed, and arrested on a particular section of road. In one study of stops
on the New Jersey Turnpike the race of drivers on the road was ascertained by
counting cars on the road. This study also noted by race whether drivers were
driving at the speed limit. In this study, though there was no statistical difference
between the speed at which black and white drivers drove, 73.2 percent of those
stopped and arrested on the turnpike were black, while only 13.5 percent of cars had
a black driver or passenger (Harris, 1999).

Scholars have identified a number of possible negative consequences that may
stem from police officers engaging in racial profiling. When the police treat law-
abiding minorities as if they are criminal suspects solely because of their race, fear
and distrust is bred in these communities (Harris, 1999). Distrust and fear of the
police may lead to a failure of community–police crime fighting initiatives and in
extreme cases, incendiary violence (Skolnick and Caplovitz, 2001). In addition to
the effect on minority–police relations, there is also the effect of this strategy on law
enforcement. Stopping minorities, irrespective of other markers of criminal activity,
is not an effective method of criminal law enforcement (Skolnick and Caplovitz,
2001).

Community policing

Implemented in a variety of countries around the globe, including China, Israel,
Japan, the United Kingdom, Hong Kong, and the United States, community policing
involves the implementation of mechanisms designed to strengthen ties between
communities and the police. Community policing places a focus on returning police
to the community. Greater contact between citizens and the police is intended to
decrease suspicion and distrust of the police, making citizens more likely to report
crimes and leading to the increase of citizens’ satisfaction with the police. One of the
aims of community policing is for the public to play a more active and coordinated
role in fighting crime, and thus help the police (Skolnick and Bayley, 1988; Miller,
1999). When residents share crime-fighting responsibility with the police, the ‘‘suc-
cesses’’ or blame for increases and decreases in the city’s crime rate is shared as well
(Miller, 1999).

Community policing is designed to be a significant departure from the so-called
reactive style of policing in which police officers spend most of their time in
centralized locations, responding to citizens’ calls for assistance. Both the language
and action involved in community policing is different. One study of community
policing found that in order to get citizens committed to community policing, the
‘‘talk’’ is a friendly departure from normal authoritarian police discourse. Residents
are described as ‘‘customers ‘invested’ in the joint production of community stabil-
ity’’ (Miller, 1999: 194). Community policing also involves actual programmatic
changes. Research on community policing programs on four continents reveals that
adopting community policing involves four separate areas of programmatic change:
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(1) organizing community-based crime prevention; (2) reorienting patrol activities to
emphasize the provision of services in nonemergencies; (3) increasing accountability
to local communities; and (4) decentralizing command (Skolnick and Bayley, 1988).

Engaging the community in crime prevention is one of the best-known hallmarks
of community policing programs. Extensive community-based crime prevention, or
‘‘Neighborhood Watch’’ programs exist in the United States, Great Britain, Japan,
and Singapore. In London, for example, Neighborhood Watch involves bolstering
security by having the police conduct safety education and sessions where the police
supply material for marking residents’ property, and by the police urging neighbor-
hood residents to act as the ‘‘eyes and ears’’ of the police. Though lectures on safety
and security, community safety meetings, and coordinated media campaigns, Neigh-
borhood Watch programs like those in London provide information about security
and crime prevention (Skolnick and Bayley, 1988).

Communities that have had fractured relationships with the police may be reluc-
tant to maintain the level of cooperation with the police required for community
crime prevention. In such communities, in order for community policing to work,
police departments must take measures to demonstrate to citizens that the police are
accountable to the community. One common mechanism designed to increase police
accountability is the creation of ‘‘liaison officers.’’ In the United States, departments
committed to community policing frequently create liaison officers for ethnic and
racial minorities and gays and lesbians. The purpose of these officers is to develop
relationships with individuals in the community, to build trust between the commu-
nities and the police, and to respond to these communities’ unique needs. Another
method of increasing police accountability includes programs that allow citizens to
observe the police. For instance, in both Britain and Sweden citizens may inspect
police stations (Skolnick and Bayley, 1988).

In addition to involving the community and building trust with the community,
community policing typically requires some type of structural change in police
departments’ response to crime. Many departments implementing community po-
licing have chosen to reorient patrol activities. Reorienting patrol activities requires
most police departments to change from a model of crime fighting in which patrol
officers primarily respond to service calls issued by radio dispatch to one in which
patrol officers engage in random motorized patrols. A predicted benefit of changing
the police role is that police will become more attentive and responsive to citizens
(Miller, 1999). In several cities in the United States, and in Japan, Australia, and
Norway, reorienting patrol activities has involved moving the police from larger
centralized locations to smaller police stations locted in residential and commercial
neighborhoods. Officers in these stations are encouraged to get to know the com-
munity in many ways. For instance in the ministations in Japan (koban) and
Singapore’s Neighborhood Police Posts, officers patrol, make security surveys, pro-
mote crime prevention, serve as a sounding board for residents’ complaints, and go
door to door offering services and soliciting suggestions on police-related issues. In
other cities, in an attempt to reorient patrol activities, police departments have
reinstituted foot and bicycle patrols (Skolnick and Bayley, 1988).

Reorienting patrol activities is not the only structural change made by police
departments making the transition to community policing. Often the structure
of decision making must change as well, with a decentralization of command.
When this type of reorganization of the authority to make decisions about police
priorities occurs, power is taken from centralized decision makers and given to those
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responsible for policing the community. In many cases, this involves redrawing
command areas and enhancing decision making throughout the command structure
(Skolnick and Bayley, 1988). Decentralizing command is more easily attainable for
police organizations with a tradition of decentralized decision making. In depart-
ments that rely heavily on centralized command structures, effective management,
accountability, and control of the rank and file may be lost, and a breakdown of
professional standards of behavior may result when community policing is imple-
mented (Mawby, 1999).

Studying community policing as it is implemented, scholars have questioned both
its logic and its goals. The goal of community policing – to change the focus of
traditional policing and to provide greater community involvement – is ambitious.
In the attempt to implement community policing, many police departments have
encountered obstacles that prevent them from effectively making the transition from
more traditional forms of policing. One of the most significant obstacles that
community policing programs encounter is from officers, whose support is needed
to move from reactive policing. Studies of several police department have revealed
that many officers are not receptive to community policing (Lyons, 1999;
Rosenbaum and Lurigio, 1994; Scheingold, 1991; Miller, 1999). Some police officers
who, as a result of community policing, have been forced to make rather dramatic
changes in their job function have felt threatened, and have acted as obstacles to
the successful implementation of such programs (Rosenbaum and Lurigio, 1994;
Lurigio and Skogan, 1994 ). The emphasis on performing nonemergency work and
interacting with citizens has also led to disaffection as officers referred to duties
performed in connection with community policing as ‘‘social work’’ or ‘‘not real
police work’’ (Miller, 1999: 103; Rosenbaum and Lurigio, 1994: 306).

If community policing is to be successfully implemented, research suggests that
specific conditions must be met to overcome these types of structural obstacles to its
acceptance. Resentment can occur when officers are forced to make changes that
they feel have been thrust on them by ‘‘desk cops’’ unfamiliar with policing realities.
In one city this was avoided when higher-ups employed participatory management
(Miller, 1999: 198). In the end it may be easier to implement community policing if
the changes involved do not represent such a dramatic departure from previous
policing styles. In Holland, Sweden, and Canada, community policing has been
embraced, most likely because community policing is consistent with the traditional
forms of police organization in those countries (Mawby, 1999).

The reorientation of patrol activities and efforts to jump-start community crime
prevention are sometime packaged and sold to communities as attempts to empower
communities and to dramatically change the structure of authority in crime fighting.
This requires, of course, that the community wants to have more contact with the
police. This is not always the case, particularly in cities where minorities have been
subject to police harassment and brutality. In these neighborhoods, community
leaders are reluctant to support measures like community policing which are specif-
ically designed to increase the number of police in the community and therefore
citizen’s contact with the police (Lyons, 1999; Rosenbaum and Lurigio, 1994).

One study of community policing in Seattle, Washington indicates that the imple-
mentation of community policing may only constitute a modest break from trad-
itional law enforcement practices (Lyons, 1999). In reality, community policing may
empower the police more than it empowers the communities in which it is imple-
mented (Lyons, 1999). Analysis of the stories told by police officials, community

the police and policing 139



 

activists, and city officials revealed that community policing uses stories to encour-
age deference to the state and deflect critical scrutiny from the city’s shift to an
emphasis on law and order. Stories about policing as professional fear reduction
through problem-solving partnerships thus helped to limit the scope of law
(Lyons, 1999: 172).

In a similar vein, scholars who draw on the work of the French philosopher
Michel Foucault criticize community policing for the myriad ways it enhances
disciplinary surveillance, allowing police to penetrate, and ultimately to dominate,
the community. Behavior in which the police are more involved with youth –
providing youth centers, for example – and more involved with residents in their
homes blurs the line between state and society (Scheingold, 1991: 189). In this way,
state power becomes projected into and through ‘‘a community mobilized against
criminal behavior and incipient criminality, such as graffiti, disorderly conduct and
the like’’ (ibid.).

Nonstate policing

As mentioned earlier, nonstate actors are also responsible for policing. In the latter
part of the twentieth century, around the world there has been a significant increase
in the number of policing functions performed by nonstate or private actors, or
private policing. Individuals engaged in private policing – security guards, private
investigators, bouncers – may be performing similar activities to the public police,
like investigation of crime, providing property and personal protection, surveillance
activity, and order maintenance. The rapid growth in private police has been
attributed to a variety of factors including socioeconomic changes, the increase of
corporate involvement in public life, and an increase in the number of large private
spaces, such as shopping centers, to be policed (Reichman, 1987).

Though the activities in which they engage are similar, private police can be
distinguished from public police in two main ways. First, private police generally
operate almost entirely in the private sphere, maintaining order and minimizing
disruption within private spaces. Second, in the vast majority of cases their role
enforcing the criminal law is restricted to seeking the assistance of state-oriented
police (Reiss, 1987: 26). Operating in the private sphere, without the authority to
enforce criminal law, deprives private police of the legitimacy for their action that
public police possess (ibid.).

Some situations involving policing by private citizens have their roots in a state
authority having relinquished policing power. In other words, private policing
sometimes originates from the state having turned over policing functions to private
individuals or institutions. This has certainly been the case with the policing of
inmate populations in a number of countries – Great Britain, the United States, and
Australia – where private prisons have been created. In the United States, large
increases in the prison population, and desires for reduced cost, has resulted in the
widespread creation of private prisons. Frequently, for-profit private prisons oper-
ated in the United States are built and run by private companies. States and the
federal government then contract with private prisons to provide for the incarcer-
ation of inmates. In Great Britain, the privatization of policing has led to ‘‘civilian-
ization’’ of police posts in which jobs normally performed by sworn personnel are
instead carried out by less expensive civilian officers (Johnston, 1992: 55).

140 jeannine bell



 

‘‘Alternative policing’’ which involves community residents is another form of
nonstate policing. Though citizens are doing the policing, alternative policing can be
distinguished from community policing in that in alternative policing, the commu-
nity plays a much greater role in criminal law enforcement. For example, in most
community policing regimes, the citizens’ main role is an advisory one. Citizens may
provide information about lawbreakers, but do little if any actual policing. Alterna-
tive policing, by contrast, involves actual policing of part of the community or
policing of particular types of conflicts by nonstate actors, frequently communities
and interest groups. Alternative policing styles have been identified in rural Alaska,
the Philippines, Peru, Italy, China, Brazil, South Africa, and Indonesia.

Alternative styles of policing need not originate from state inaction. Rather,
communities and interest groups may themselves create alternate policing options
because they view the state as ill equipped to provide services. Alternate policing
styles may also develop because citizens question the state’s legitimacy to intervene
in the community. Developing countries where the duty to maintain order is spread
through the wider community, rather than being only the duty of the states, are
particularly amenable to alternate policing styles (Findlay and Zvekić, 1993). Alter-
native policing styles involving residents of two developing countries, China and
Indonesia, are described below.

In Indonesia, the neighborhood policing system is called a ‘‘self-motivated’’ or
‘‘self-willed’’ safety system in order to highlight the active role that the community
should take in policing. One of the main components of the neighborhood policing
system is the neighborhood patrol, which is made up of men (usually heads of
households) between 18 and 50 years old. The men take turns patrolling urban
neighborhoods between 9 p.m. and 4 a.m. These patrols, which received official
recognition by the Indonesian police system in the early 1980s, draw on traditions
established when the country was a Dutch colony which empowered village chiefs to
form patrols in which all village residents were required to participate (Reksodipu-
tro and Purnianti, 1993).

Though participation in the patrols in now noncompulsory, in more cohesive rural
areas there is social pressure to participate in the common defense of the neighbor-
hood. This is less true in the cities themselves, where the patrols exist, but hired
individuals take the place of residents. The patrol groups are supported by an
administrative organization that collects money to defray the expenses of patrols,
including the purchasing of batteries for searchlights, and coffee and cigarettes
(Reksodiputo and Purnianti, 1993).

In the Philippines, the barangay, a settlement of 30 to 100 families, is the country’s
smallest territorial unit. Though barangays operate at the local level, they provide
services that in other countries are provided by the national government, including
agricultural support services, health and social welfare services, and the maintenance
of the justice system. In Quezon City, located in the metropolitan area around
Manila, alternative policing has developed which gives policing authority to groups
composed entirely of civilian volunteers as part of the Barangay Ronda System
(Leones, 1993).

Though the Barangay Ronda system is not the only police power in the barangays
– there are professional police affiliated with the state that also have responsibility
to police the barangays – the power given to citizens in these groups is far greater
than even the most ambitious attempt to ‘‘empower’’ citizens under community
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policing regimes. The Barangay Ronda’s duties are similar to that of uniformed law
enforcement officers. In addition to reporting suspicious-looking characters and
monitoring of the areas like citizens who do ‘‘neighborhood watch,’’ citizens
working as part of the rondas also receive and investigate citizen complaints,
provide physical security to local officials, and coordinate evacuations in emergen-
cies (Leones, 1993).

Controlling the Police

One method of holding the police accountable is through public appeals to political
leaders who hold some supervisory duties over the police. The system for holding the
police accountable by using political means is related in part to how the police are
organized. National police systems, like that in France, are frequently supervised by
an agency or minister of the national government, and may be held accountable at
the national political level (Loveday, 1999: 132). In systems that are more frag-
mented, with police at many levels, control of the police is more roundabout. In the
United States, if the police serve under an elected sheriff, or if the head of the police
is appointed by the city’s mayor, it may be possible for voters to hold those officials
accountable for police misbehavior (Loveday, 1999).

In the United States, attempts to hold police accountable for their actions have
included the use of criminal process against officers, civil rights suits seeking dam-
ages for violations of individual rights, and suits seeking injunctive relief. In 1991
the acquittal of several Los Angeles police officers for the beating of Rodney King is
a prominent example of the ways in which the criminal process can fail to hold
police officers accountable for misconduct. Suits requesting money damages may
also fail to serve as a deterrent for large police department, even if the plaintiff wins.
For instance, members of Los Angeles Police Department have told researchers that
they view damages awards as a reasonable price to pay to use violent actions that
deter crime (Skolnick and Fyfe, 1993). The assumption is that given Los Angeles’
size, paying out damage awards costs the city less than increasing the number of
police officers to an adequate number (Skolnick and Fyfe, 1993).

Attempts to hold the police accountable for their actions can also occur when
criminal defendants challenge police behavior. These defendants often argue that an
individual police officer violated one of their rights under the United States Consti-
tution. Defendants’ rights under the Fourth, Fifth, and Sixth Amendments restrict
many aspects of the investigative process including police searches of persons and
property, the arrest and detention of individuals, and the interrogation of suspects.
Violation of defendants’ Constitutional rights has important implications for law
enforcement. For instance, the Fourth Amendment to the United States Constitution
prohibits unreasonable searches and seizures. If the police wish to search a suspect’s
home, in most cases the prohibition against unreasonable searches and seizures
requires that they obtain a search warrant. If in the collection of evidence the police
are found to have violated a defendant’s Constitutional rights under the Fourth
Amendment then under the exclusionary rule, a rule established by the United States
Supreme Court, the evidence cannot be used at the defendant’s trial.

In the context of perhaps one of the most famous cases in American criminal
procedure, Miranda v. Arizona, scholars have long debated whether the announce-
ment of constitutional principles has any affect on police behavior (see Leo and

142 jeannine bell



 

Thomas, 1998). In 1966 in Miranda, the Supreme Court announced procedures
designed to make police interrogation less coercive. The Court based its decision in
part on the coercive nature of the current practices described in police interrogation
manuals. The Court found that custodial interrogations subject the suspect to an
inherently coercive environment with many psychological pressures. Therefore, the
Court placed the burden on the government to inform suspects of their rights to
silence, to inform suspects that anything thay say can be used against them, and to
inform suspects of their rights to counsel.

Since the Miranda decision, sociolegal scholars have evaluated empirically police
interrogation procedures. One of the most detailed of these studies was based on one
researcher’s observation of 122 interrogations conducted by 45 different police
detectives who were part of a large, urban police department (Leo, 1996). The law
requires that before commencing interrogation the interrogating officer must recite
the familiar Miranda warnings. If the suspect invokes either the right to counsel or
the right to silence, the interrogation is to cease. In the vast majority of interro-
gations in the study, the defendants waived their rights and the interrogation
proceeded. In 4 percent of interrogations observed, the detectives continued ques-
tioning the defendant despite the suspect’s invocation. Though any evidence that the
defendant provided could not be used in the prosecution’s case-in-chief, by speaking
the defendant could provide damaging information. The detectives who continued
to question defendants were aware of this fact, but neglected to reveal to the
defendants that if they chose to testify, anything they said could be used against
them on cross-examination (Leo, 1996: 276).

In the years since the Miranda decision, several scholars have argued that the
procedures mandated by the Court have handcuffed the police, preventing them
from gathering evidence needed to convict criminal defendants. The study of police
interrogations describe above suggests otherwise. In most cases, 64 percent of
interrogations observed, the detectives were successful – the suspect provided de-
tectives with incriminating information. The study also revealed that detectives use a
number of tactics to get the suspect to confess. The most successful of these tactics
involved appealing to the suspect’s conscience, identifying contradictions in the
suspect’s story, and praising or flattering the suspect (Leo, 1996: 278). The study
concludes that the tactics that the Court frowned on in Miranda are exceedingly
common, a finding that suggests that the courts have limited power to create rules
that actually change police behavior.

Conclusion

Much of the recent research on the police has explored the effectiveness and
operation of recent innovations and policing regimes, such as community policing
or order maintenance policies. There remain a number of important areas for further
research. More observational studies of the police that explore and analyze officers’
actions are needed. In this regard, such research might examine the relationship
between police officers’ role and their behavior, and the relationship between police
norms and rule making.

One area of particular interest to law and society scholars is police officers’
approach to the law. There is much room for research on the relationship between
the dictates of the law and the views of those responsible for enforcing it. Research is
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needed that further explores police officers’ guidelines for enforcing the law and
their knowledge and understanding of legal rules and principles.

Finally, there is a need for more comparative studies of policing systems – exam-
ination of policing systems cross-nationally. This involves in part studying policing
regimes that have been little studied – such as regimes in Africa and in the recently
democratized countries of Eastern Europe. Particular attention should be paid to
alternative policing regimes and nonstate policing in other countries as well. In each
area, special attention should be paid to the structure, function, and utility of recent
innovations. Research in each of these areas will greatly increase the breadth, depth,
and comprehensiveness of research on police and policing.
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9
Professional Power: Lawyers and
the Constitution of Professional

Authority

Tanina Rostain

Until the 1970s, American sociolegal research on the legal profession was in the grip
of a functionalist framework, which assumed that professions arose organically to
address the problem of order in modern society (Durkheim, 1957; Parsons, 1954).
According to functionalist accounts, the role of professions was to mediate between
individual interests, on the one hand, and state institutions, on the other. Presuppos-
ing this view, sociolegal studies of lawyers typically focused on whether lawyers
complied with accepted professional norms, which presumably articulated the ap-
propriate role of lawyers in modern society, without questioning the genesis, func-
tion, or legitimacy of the norms themselves. Thus some studies examined whether
lawyers served as independent counselors, whose function was to mediate between
clients’ interests and societal values (Smigel, 1964), or as zealous partisans, whose
job within the adversary system was to advocate single-mindedly on behalf of clients
(Blumberg, 1967; Macaulay, 1979). Other studies investigated the underlying bases
for lawyers’ failures to adhere to codes of ethics, which supposedly reflected the
norms governing lawyers’ roles (Carlin, 1966; Handler, 1967). In focusing on the
divergence between the profession’s normative expectations and the realities of
everyday practice, this early sociolegal scholarship engaged in its own variation of
the ‘‘gap studies’’ then prevalent within sociolegal scholarship, which focused on the
failures of the state to deliver on the promises of liberal democracy (Abel, 1980;
Garth and Sarat, 1998).

In the 1970s, new theories emerged that rejected functionalist approaches in favor
of accounts that viewed the institutions of professionalism as the result of a collect-
ive mobility project undertaken to attain economic rewards and prestige (Abbott,
1988; Freidson, 1986, 1973; Larson, 1977). The new paradigm represented a shift
from theories of structure to theories of action (MacDonald, 1995) and gave rise to
empirical questions as to how people ‘‘ ‘make’ or ‘accomplish’ professions by their



 

activities’’ (Freidson, 1983: 27). Whereas the construction and deployment of pro-
fessional power had remained largely invisible within functionalist theories, which
had taken lawyers’ status and legitimacy in society for granted, the changed focus on
professionals as social actors brought the problem of power to the foreground.

This theoretical reorientation ignited an explosion of sociolegal research on the
legal profession. During the last 30 years, empirical research seized on questions of
how power is produced, amassed, legitimated, and deployed by lawyers, and con-
tested by competitors, clients, and others, to investigate the many varied sites of
organized and day-to-day professional activity. Recent sociolegal investigations of
lawyers have focused variously on the interactions among professionals’ market
activities, their deployment of expert knowledge in their work, and the different –
and often conflicting – ideologies they invoke to justify their protected status in the
market, the value of their services to clients, and the importance of their role in
society at large. While these studies all share a fundamental preoccupation with the
problem of professional power, they differ about its constitution and exercise. Many
studies, drawing on Marxist and Weberian thought, investigate how the institutions
of professionalism advance the material and status interests of lawyers (e.g., Abel,
1989; Heinz and Laumann, 1982; Nelson, 1988) Pursuing insights from the work of
Foucault and Bourdieu (e.g., Bourdieu, 1987), other studies focus on the social
construction of power to examine how professional authority itself is constituted
in the ideological claims and discourse of lawyers (Sarat and Felstiner, 1995; Shamir,
1995). Read together, these studies illuminate the multiple dimensions of profes-
sional power.

This chapter describes sociolegal investigations of lawyers and the legal profession
since the 1970s. Consistent with the emphasis found in sociolegal research in the
United States, I concentrate on studies of American lawyers, bringing in relevant
comparative and international studies when available. Because the professional
project is typically defined around activities involving the provision of legal services
to clients, I focus on studies of practicing lawyers. I do not address studies of judges,
lawmakers, or legal academics, though the activities of these groups of lawyers
undoubtedly play important legitimating functions in the construction of lawyers’
professional authority (e.g., Halliday, 1987; Shamir, 1995).1

Sociolegal research on the legal profession can be organized along several lines,
including theoretical, methodological, and historical lines. This chapter organizes
this research to offer multiple views of the spheres in which lawyers work. Lawyers
exercise professional power in various arenas, including in their public organized
bar activities and their day-to-day work (Nelson and Trubeck, 1992). The first
section of this chapter describes sociohistorical studies of the American legal profes-
sion, which have focused principally on the organized bar’s efforts to coalesce
around and effectively press a shared economic and ideological agenda. Scholars
adopting a historical lens have debated whether the goal of creating and controlling
the market for lawyers’ services adequately accounted for lawyers’ professional
activities or whether ideological interests also played a role (Abel, 1989; Halliday,
1987; Shamir, 1995).

Although the most visible arena, organized activities are but one of many in which
lawyers construct and deploy power. This chapter next turns to sociolegal studies of
specific practice settings, where lawyers enact conceptions of professionalism in their
day-to-day representation of clients. Research has established a dramatic divide in
the American private bar between lawyers who represent corporations, and who
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enjoy greater economic rewards and social standing, and those who represent
individuals, who are at the lower end of the economic and social hierarchy of the
bar (Heinz and Laumann, 1982 Heinz, Nelson, Laumann, and Michelson, 1998).
The two ‘‘hemispheres’’ of private practice provide a useful map to organize the
wealth of sociolegal research in this area. In particular, this frame highlights import-
ant differences between the corporate and individual sphere in the specific tasks
lawyers perform for their clients, the expert and ideological claims they make, and
the organizational structures of their work. Within each sphere, too, sociolegal
studies have exposed significant variations in the way lawyers construct professional
power, and in particular how they accede to, resist, or reframe market incentives in
advancing their professional agendas.

While the vast majority of lawyers represent private clients, many are also found
in government or public interest law (Carson, 1999: 24). Public interest or ‘‘cause’’
lawyering has drawn significant attention from sociolegal scholars as an alternative
sphere in which professional power is constructed and deployed. Studies of cause
lawyering have primarily focused on liberal/left lawyering. This research illuminates
lawyers’ efforts to bridge the gap between the egalitarian premises underlying law’s
authority in a liberal democracy, which hold that everyone has equal access to law,
and the exercise of professional authority, which posits that access is mediated
through special expertise. In contrast to cause lawyers, government lawyers have
not been the subject of sustained empirical investigation. The dearth of studies in
this area make it difficult to explore questions of how lawyers in government
practice might seek to appropriate, contain, or transform the power that the state
places at their disposal.

The Organized Bar

Sociohistorical investigations of the American legal profession have concentrated on
the workings of the organized bar and its elite members, a visible locus of lawyers’
collective efforts to demarcate markets and advance political and ideological
agendas. Such research has considered the legal profession’s collective influence on
lawmaking in areas involving regulation of lawyers and competitors – where lawyers
seek to exercise direct control of the market for their services – and in areas more
broadly affecting the material and ideological interests of lawyers and their clients.
This scholarship debates whether lawyers’ organized activities should be understood
as attempts to create and protect a monopoly over the market for their services – the
market control thesis – or also reflect the pursuit of social status or independent
ideological commitments.

Abel’s study of the American legal profession from the late nineteenth century
through the 1960s makes a strong case for the market control hypothesis. As
described by Abel, the American bar’s growing power depended on obtaining a
monopoly over the market for legal services, by asserting control over the ‘‘produc-
tion of producers’’ and over the ‘‘production by producers.’’ In the early years, the
organized bar gained control over the supply and training of new lawyers by
introducing and formalizing educational requirements and bar standards, excluding
immigrants and their sons, and reinforcing barriers already in place for women and
minorities. In subsequent decades, the American bar obtained control over the
‘‘production by producers.’’ It established restrictions on competition from out-
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siders, and despite populist opposition, by 1930 had secured an expansive monop-
oly, which extended well beyond advocacy in court to such matters as giving legal
advice, drafting instruments, and transferring deeds (Abel, 1989: 26, 113). During
the same period, the bar sought through prohibitions on advertising and other
measures to dampen competition from within, particularly from the lower stratum
of the bar (Abel, 1989: 115–22). Comparative studies of legal professions around
the world reveal parallel historical trajectories in common law countries. In contrast,
the history of legal professions in civil code countries does not conform to the
market control thesis, exhibiting different types of relations among the lawyers,
the state, universities, and the market. In particular, these studies demonstrate a
much more central role for the state in the creation of law-related occupations and
little evidence of a collective project actively undertaken by lawyers as a whole (Abel
and Lewis, 1988a, 1988b, 1989; Abel, 1988; Rueschemeyer, 1973).

Abel treats professional ideology primarily as an instrument to advance market
control. Other sociohistorical scholars maintain that lawyers often pursue ideo-
logical interests independent of their function in furthering collective market inter-
ests (Halliday, 1987; Gordon, 1983, 1984; Shamir, 1995). Gordon has argued that
the specific content of lawyers’ ideologies – their own explanations and justifications
for the positions they espouse – has behavioral and social consequences (Gordon,
1983, 1984). According to Gordon, lawyers view themselves as having obligations
to a universal legal order – a set of rules and procedures for the regulation of social
relations consistent with prevailing political understandings of the good. Conse-
quently, they should be understood as ‘‘struggling to work out a relationship be-
tween their beliefs and their practices – between the ideal and the actual – with
which they could live in comfort’’ (Gordon, 1984: 53). Halliday argues that during
significant periods of its history, the American legal profession has devoted collective
effort to advancing civic professionalism, more specifically to creating and safe-
guarding an autonomous legal realm not subject to the vagaries of politics (Halliday,
1987; cf. Powell, 1988). Historical studies of lawyers in Europe and the United
States suggest that they have been active participants in the rise of Western political
liberalism – a role not adequately explained by market control (Halliday and
Karpik, 1997).

Through a study of the American bar during the 1930s, Shamir argues that the
market control thesis does not explain the response of elite lawyers to the creation of
an administrative arena under the New Deal. Instead of seizing on the new adminis-
trative regime to expand the market for legal services – as market control theory
would predict – the organized bar devoted considerable energy to criticizing the
creation of administrative mechanisms on the ground that they violated fundamen-
tal principles of due process. Shamir argues that lawyers resisted the pluralist
conception of law advanced by the administration in favor of a specific understand-
ing of law that maintained and reinforced their privileged status. The organized bar
opposed new administrative sources of law, because they ‘‘threatened to compromise
the asserted distinct professional identity of lawyers and to subvert the hierarchical
organization of the field around the centrality of the courts’’ (Shamir, 1995: 124).

Halliday and Shamir differ as to whether professional ideology is best understood
as reflecting normative commitments to the values of liberal democracy, which
requires consideration of lawyers’ motivations (Halliday, 1999) or should be assimi-
lated into a larger account of status enhancement (Shamir, 1995), which stresses the
effects of their conduct. But this theoretical difference may be less significant than it
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first appears. On the one hand, an analysis based on motivations, such as Halliday’s,
must take into account that lawyers’ conceptions of law’s ‘‘ideals’’ are socially
constructed. Lawyers’ motivations are shaped by their location in a social field in
which their status as guardians of the legal order is reinforced and legitimated (cf.
Shamir, 1995: 129; Bourdieu, 1987). On the other hand, any normative claim can
arguably be explained by its function in enhancing its producer’s authority; the
concept of status enhancement, consequently, may add little explanatory value.

During most of the twentieth century, the American bar was able to control the
market for their services. Since the late 1970s, American lawyers’ power to limit
competition from outsiders has begun to erode. With the application of antitrust
prohibitions to lawyers’ collective activities, the organized bar has been increasingly
impeded in its efforts to enlist the state to police the unauthorized practice of law,
particularly when such practice is engaged in by other professionals such as account-
ants (Wolfram, 2000; Abel, 1989: 229). As a consequence, American lawyers have
been forced to confront increasing and direct competitive pressures from alternative
service providers in both the corporate and personal legal services sectors. At the
same time, the bar has not been able to assert control over the number of new
entrants into the profession, which has expanded as a result of greater access to
higher education, increased demand for legal service, and the elimination of discrim-
inatory barriers (Abel, 1989). In the United States, the ratio of lawyers to general
population has more than doubled between 1970 and 1988 (Sander and Williams,
1989: 433).2 This extraordinary growth has resulted in intensified competition
within the profession.

Lawyers have taken refuge in specialization, which has made it more difficult for
lawyers as a group to identify common economic or ideological interests as a basis
for a collective agenda (Abel, 1989: 237; Heinz and Laumann, 1982; Heinz et al.,
1998: 762). The growing fragmentation of the bar has been attributed to lawyers’
own entrepreneurial ingenuity. As Nelson and Trubek observe, ‘‘the key to the
economic and political success of American lawyers as a group has been their
adaptiveness. But the cost has been the erosion of a distinctive professional tradition
and the absence of centralized power within the profession capable of enforcing a
particular vision of professional ideals’’ (1992: 13).

Sociolegal research on specific practice settings offers a detailed mapping of the
divergent ideological, epistemic, and organizational paths taken by lawyers in
pursuit of clients during the last several decades. The next two sections of this
chapter organize these studies around the divide in the private bar between lawyers
who represent corporations and those who represent individuals, a divide that was
already well entrenched by the mid-1970s (Heinz and Laumann, 1982). Corporate
and personal services lawyers differ along a number of variables including: social
background (personal lawyers come from less prestigious social backgrounds);
educational background (corporate lawyers come from elite national law schools
whereas personal services lawyers are from local schools); substantive areas of
specialization (corporate and personal services lawyers each practice in areas rele-
vant to their respective clients’ needs); practice setting (corporate lawyers work in
large firms whereas personal services lawyers work in small or solo firms); prestige
associated with practice (corporate practice is accorded significantly greater prestige
than personal legal services); and income (the income of corporate lawyers far
outpaces that of personal services lawyers, though successful personal injury lawyers
represent a notable exception) (Heinz and Laumann, 1982; Heinz et al., 1998;
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Sander and Williams, 1989; Auerbach, 1976; Carlin, 1966). Each sphere of practice
has given rise to distinct ideologies. Within each sphere, too, lawyers have generated
varying local ideologies, areas of expertise, and workplace organizations to reinforce
their professional authority and obtain clients.

The Corporate Bar

During the twentieth century, lawyers in corporate firms were, by all economic and
social measures, the elite of the bar. Sociolegal research has investigated the inter-
relations among corporate lawyers’ elevated social and economic standing, their
construction and deployment of varying professional ideologies, and the organiza-
tional structures within which they practice. Scholars have tied the ascendancy of
this segment of the bar to the corporate law firm, which reached its heyday ‘‘circa
1960’’ (Galanter and Palay, 1991). They have also traced the recent decline of the
professional power of lawyers in corporate firms – vis-à-vis clients and other pro-
viders of corporate legal services – as they have faced intensified market pressures,
their work has become highly specialized, and their firms have grown larger and
more bureaucratic.

The ‘‘business lawyer’’ first appeared on the scene around the turn of the nine-
teenth century, soon displacing the solo trial lawyer as the paradigm of professional-
ism. In contrast to courtroom advocates – general practitioners who represented a
range of clients – this new type of lawyer specialized in addressing the ongoing legal
needs of corporate enterprises and business entrepreneurs (Galanter and Palay,
1991). As these lawyers expanded their work to include planning, counseling,
negotiating, document drafting, and representation in other forums, their practice
shifted from ‘‘the courtroom to the law office and the conference room’’ (Gordon,
1984: 59; Hobson, 1986; Lipartito, 1990). Law offices, which had been loose
affiliations among lawyers who occasionally shared staff or clients, now took on a
more formal structure. Under this new system, traditionally associated with Paul D.
Cravath, clients ‘‘belonged’’ to the whole firm; lawyers worked in teams; proceeds
and costs were shared among partners according to a predetermined formula; and
associates were recruited from law school and progressed, under the tutelage of
senior lawyers, toward partnership (Galanter and Palay, 1991: ch. 2). The training
of associates built on the education they had received at a handful of elite schools, all
of which employed the curriculum and pedagogic methods instituted by Christopher
Langdell at Harvard in the late nineteenth century (LaPiana, 1994; Stevens, 1983).
From the outset, business lawyers were criticized as captive to a narrow set of client
interests (Berle, 1933; Hobson, 1986). Nevertheless, over the first half of the twen-
tieth century, the locus of prestige and power shifted to the large corporate law firm.
Galanter and Palay note that by 1960 ‘‘the traditional badges of the profession – an
independent general practice rendering personal services to all sorts of people – were
no longer the marks by which the truly ‘professional’ lawyer was identified. Instead
it was large firm lawyers who embodied the professional ideal’’ (1991: 32).

With the advent of the corporate law firm, an ideology that tied claims of
normative authority and practical expertise to the firm context emerged to legitimate
the prerogatives of power enjoyed by corporate lawyers. In its stronger version, this
ideology conceived of corporate practice as a ‘‘public calling’’ and anchored corpor-
ate lawyers’ authority in their role of mediating between their clients’ interests and
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the societal values reflected in law (Brandeis, [1914] 1996; Gordon, 1988, 1990;
Luban, 1988; Kronman, 1993). The weaker version of this ideology posited lawyers
in corporate firms as ideally suited to counsel corporations to forego short-term
benefits and act in their long-term interests. This version portrayed lawyers in elite
firms as generalists, who had mastered the various aspects of corporate practice and
could advise clients on all aspects of their business (Gordon, 1988, 1990; Kronman,
1993).

Just as the earlier paradigm of professionalism extolled the virtues of solo general
practice, both versions of corporate professional ideology stressed the epistemic and
motivational benefits of firm practice, which traditionally permitted lawyers to enjoy
long-standing relationships with clients while maintaining independence from any
single client. Stable relationships with corporate clients, formalized through broad
retainer agreements, provided lawyers with detailed and wide-ranging knowledge of
their clients’ business operations, as well as the security to provide advice that clients
might not want to hear, or so it was claimed. Independence from any one client
played a parallel function. A large corporate clientele enhanced lawyers’ expertise by
exposing them to diverse areas of corporate law. A broad client base also supposedly
empowered them to give unwelcome counsel and even to resist clients’ directives to
pursue goals deemed unwise (Gordon, 1988, 1990; Smigel, 1964). These attributes
were enhanced by a loosely organized firm structure, which maximized lawyers’
autonomy to determine the workplace conditions best suited to furthering their role
(Smigel, 1964).

What is the evidence that corporate lawyers in representing clients ever acted on
this ideology – particularly in its strong, socially constructive version? Data about
lawyers’ conversations with their clients, which are traditionally shrouded in confi-
dentiality, are difficult to obtain. Gordon has argued that lawyers were historically
sufficiently independent from their clients to act consistently with a socially con-
structive view of their role (Gordon, 1988, 1990; see also Carruthers and Halliday,
1998: 526–39). The contrary position has held that at least since the New Deal
corporate lawyers were subordinate to their clients and single-mindedly pursued
corporate interests so long as it inured to their – the lawyers’ – benefit (Auerbach,
1976; Felstiner, 1998; see also Shamir, 1995).

The powerful socializing processes of large firm practice, and in particular its
narrow focus on corporate representation, raises doubt as to whether corporate
lawyers, even if they wanted to act as independent counselors, could ever maintain a
perspective independent from their clients. A survey study of corporate practitioners
in Chicago in the 1980s found that corporate lawyers strongly identified with client
interests in the substantive areas in which they practiced (Nelson, 1988; see also
Kagen and Rosen, 1985). Moreover, even though corporate lawyers adhered in the
abstract to an independent counselor ideology, they reported that they rarely if ever
disagreed with a client’s proposed course of conduct (Nelson, 1988). (Research
suggests that this socialization process begins even before entering corporate prac-
tice in law school: Granfield, 1992.)

Scholars have debated whether corporate lawyers have historically acted consist-
ent with an independent counselor ideology. They agree that by the late twentieth
century, the underlying conditions upon which the independent counselor ideology
had been premised no longer existed. By the turn of the century, corporate law firms
had grown exponentially in size and undergone significant bureaucratization.
Whereas in the 1950s the largest firms numbered around 100 lawyers and few
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firms exceeded 50, 35 years later, the largest firms could count upward of one
thousand lawyers and many employed several hundred lawyers (Galanter and
Palay, 1991: 47; Thomas, Schwab, and Hansen, 2001). Scholars have ascribed this
extraordinary growth to the interaction of various market factors, including the
dramatic increase in the demand for corporate legal services (Nelson, 1988;
Galanter and Palay, 1991; Thomas et al., 2001), the need to provide a greater
range of specializations (Nelson, 1988; Flood, 1988; Spangler, 1986: 37), as well
as growth dynamics internal to firms (Galanter and Palay, 1991).3

During this same period, firms’ relationships to clients underwent a fundamental
transformation. Corporations expanded their corporate law departments and
moved their routine legal work in-house. Inside counsel became much more active
in overseeing the work of outside firms, imposing budgetary limits, and shopping
among different firms. Rather than entering into comprehensive long-term retainer
agreements, corporations at the turn of the twentieth century employed firms in
isolated and out of the ordinary transactions requiring highly specialized expertise.
As a consequence, the balance of work done by corporate law firms shifted toward
litigation and unique high-stakes transactions, a change that mirrored a substantial
upsurge in corporate litigation, which had also become more complex and pro-
tracted (Galanter and Palay, 1991). As the nature of outside corporate legal services
shifted, technical expertise in narrow subspecialties grew at the expense of broad
knowledge of corporate law and the business affairs of clients, which had been
prerequisites to fulfilling an independent counselor function.

With these changes, an adversarial ideology that emphasized single-minded pur-
suit of client interests became more pronounced. As noted by participants, by the
1990s corporate litigation was marked by a hyperadversarial orientation shaped by
client expectations of ‘‘scorched earth/ take no prisoners’’ tactics and the absence of
formal constraints imposed through judicial supervision or informal constraints
anchored in a cohesive firm culture (ABA, 1998). This adversarial ethos has been
successfully exported off-shore. As Dezalay and Garth show in a detailed study of
international arbitration, American firms have marketed their technical expertise to
transform international commercial arbitration into another arena of litigation
‘‘American-style’’ (1996: ch. 3; compare Boon and Flood, 1999).

Consistent with corporate firms’ intensified focus on the business aspects of
practice, a similarly aggressive partisan ethos took hold in transactional work.
Historically, corporate lawyers were always active in identifying and developing
commercial opportunities for their clients (Hobson, 1986; Lipartito, 1990), but their
visibility in deal making and ‘‘creative legal engineering’’ reached unprecedented
heights at the end of the twentieth century (McBarnet, 1992: 257). Prompted by the
intensified focus on profit and competition within the business world, corporate
lawyers took advantage of receptive political and regulatory climates to engage in a
range of innovative private lawmaking, including such pioneering new legal devices
as antitakeover mechanisms or ‘‘poison pills’’ (Powell, 1993), developing a global
distressed debt market (Flood, 1995), and devising new tax avoidance instruments
(McBarnet, 1992). Lawyers were energetic participants in the enactment of bank-
ruptcy reforms in the United States that increased the earning potential and trans-
formed the status of a once-derogated type of practice into a prestigious corporate
specialization (Carruthers and Halliday, 1998: 444–9, 526–39). Demonstrating a
similar entrepreneurial spirit, Silicon Valley lawyers embraced risk-sharing strategies
during the technology boom of the 1980s and 1990s to absorb the uncertainty of
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new start-ups (Friedman, Gordon, Pirie, and Whatley, 1989; Suchman and Cahill,
1996).4 The combination of firm growth, intensified business ethos and hyperparti-
sanship has resulted in intricate ‘‘tangled loyalties,’’ which law firms have been
required to address through increasingly complex formal and informal conflict-
checking systems (Shapiro, 2002). Scholars have begun to document comparable
practice trends in countries that do not share an Anglo-American legal tradition –
even in such places as reputedly lawyer-phobic as Japan (Milhaupt and West, 2002).
As entrepreneurial corporate legal services proliferated, the ideology of corporate
practice shifted. If corporate firm lawyers in the 1960s tended to premise their
professional authority on claims of broad legal and business expertise and independ-
ence from particular clients, corporate lawyers at the end of the century were more
likely to emphasize their highly specialized knowledge, aggressive business attitude,
and enthusiastically partisan orientation.5

The shift from independent counselor to single-minded partisan may signal the
beginning of a decline of corporate lawyers’ professional power. Under the logic of
the former ideology, corporate lawyers were to be accorded professional autonomy
because, it was claimed, they were able to resist economic pressures exerted by their
clients and gave socially constructive advice (or, at the very least, counseled clients in
accordance with their long-term interests). Whether corporate lawyers will be able
to vest their professional authority in a more purely partisan construction of their
role is unclear. As skepticism has grown in the United States that corporate lawyers
are willing to – or can – control their clients’ unlawful conduct, the state has begun
to exert control over aspects of practice traditionally left to self-regulation. (One
indication that corporate lawyers’ discretionary authority has been curtailed in the
wake of recent corporate scandals is the enactment in 2002 of the Sarbanes Oxley
Act, which requires up-the-ladder reporting of potential securities law violations.)
Meanwhile, corporate lawyers themselves appear increasingly eager to divest them-
selves of a distinct professional persona. Large law firms are beginning to imitate the
structure of professional service firms and adopt the rubric of consultancy. Hoping
to emulate the success of large accounting firms, some large American firms were, at
the turn of the twenty-first century, marketing their services in the economistic idiom
of ‘‘value added’’ and shifting from selling legal services to ‘‘products’’ (Rosen, 2003;
cf. Thomas et al., 2001). These trends are also apparent to in the international
sphere (Dezalay and Sugarman, 1995).

The ideology of inside counsel has followed a parallel trajectory as that of
corporate lawyers in corporate firms. Inside counsel, who as recently as the early
1980s were widely perceived as second-class citizens of the corporate bar (Spangler,
1986: ch. 3; Heinz and Laumann, 1982), seized on the decline of the corporate law
firm to assert that the locus of professional power and prestige had moved in-house
to corporate law departments. During the time that these departments expanded and
the legal matters they handled grew in number and complexity, an inside counsel
‘‘movement’’ emerged that extolled general counsel’s autonomy and decision-
making authority within the corporate structure (Chayes and Chayes, 1985;
Rosen, 1989).

This construction of professionalism appears to have been short-lived. Because
in-house lawyers have a single client, the structural conditions that might enable
them to resist managerial directives have been absent. A study of corporate counsel
in the late twentieth century found that even though they typically ascribed to
traditional characterizations of their role as ‘‘cops’’ or ‘‘counselors,’’ in practice
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they overwhelmingly deferred to managers. The study further identified an emerging
entrepreneurial conception of the inside counsel’s role that incorporated a manager-
ial focus on short-term profits. These entrepreneurial corporate counsel, who identi-
fied themselves as business people, viewed law as a source of profit, to be marketed
within the corporation and deployed aggressively in outside corporate dealings
(Nelson and Nielson, 2000; cf. Gunz and Gunz, 2002).

Despite broad changes in firms and general counsel departments, corporate prac-
tice continued at the end of the twentieth century to command great prestige within
the bar as a whole (Heinz and Laumann, 1982; Heinz et al., 1998; Sandefur, 2001).
Heinz and Laumann argue that corporate lawyers derive a great part of their status
from the power of the clients who hire them rather than from some independent
capacity to amass and exercise professional power. Although some aspects of the
status bestowed on corporate lawyers derive from claims of professional expertise
(and specifically the legal complexity of the fields in which they practice), this
complexity is itself the product of the economic strength of corporate clients, who
have always been able to devote much greater financial resources to hiring lawyers
to work at length on their problems (Sandefur, 2001). The glory of corporate
practice is, in larger part, the refracted glory of working for the most powerful
private institutions in the world (Heinz and Laumann, 1982). As corporations have
grown even bigger and expanded globally, the glory of representing them can only
have increased.

In addition to exploring the ways in which the structures and ideologies of
corporate practice have incorporated, reflected, and recast market incentives, socio-
legal scholarship has investigated the extent to which the construction of profes-
sional power relates to the continuing exclusion of women and minorities,
particularly as partners. Following the elimination of discriminatory barriers in
law school and bar admissions, the numbers of women and minorities joining
the American legal profession have steadily increased since the 1970s. By the late
1990s, women represented 45 percent and minorities 20 percent of new entrants
(Chambliss, 2000). Despite this increase, both are significantly underrepresented
among the ranks of corporate lawyers, controlling for age, educational background,
and other relevant variables (Rhode, 2000; Chambliss 2000: 9; Wilkins and Gulati,
1996). Gender and racial disparities reflect structural and ideological factors that
reinforce one another. At the most basic level, women and minorities continue to
report persistent bias and discriminatory treatment (Hensler and Resnik, 2000;
ABA, 2001; Rhode, 2000: 39). In addition, women and minorities have suffered
from the operation of informal ‘‘old boy’’ networks and the absence of representa-
tion in positions of power (Rhode, 2000, 2001; Chambliss and Uggen, 2000). For
women, the extraordinary time demands of elite practice are inconsistent with
bearing primary child care responsibilities – a role they are still by and large
expected to assume (Chambers, 1989; Rhode, 1996; Hagan and Kay, 1995). The
absence of minority lawyers to some extent reflects the exclusion of minorities from
corporate boardrooms. In addition, law firms’ recruitment and training practices
have been shown systematically to disadvantage minority lawyers (Wilkins and
Gulati, 1996).

Political commitments and professional ideology also play a part in the relative
absence of women and blacks in corporate practice. Studies suggest that women and
minority law students tend to have more liberal political values than their classmates
and so are more likely to eschew corporate practice from the outset (Abel, 1989: 96).
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Critiquing adversarial ideology, feminist scholars have further argued that the
expectation that lawyers be combative is in tension with gendered socialization
processes, which encourage women to be conciliatory and conflict adverse
(Menkel-Meadow, 1985, 1994; Pierce, 1995; Rhode, 2000). More broadly, Wilkins
has argued that the dominant ideology of the American bar is one of ‘‘bleached-out’’
professionalism, in which a lawyer’ race, gender, religion, or ethnicity is irrelevant to
his or her professional self-definition (1998a, 1998b).

Personal Legal Services

In the late twentieth century, lawyers who represented individuals – the other
hemisphere of private practice in Heinz and Laumann’s topography – came from
less privileged backgrounds and enjoyed much less prestige than corporate lawyers.
They also suffered from a significant income disparity, which grew during the 1980s
and 1990s (Heinz and Laumann, 1982; Sander and Williams, 1989). Although the
percentage of personal legal services lawyers was on the decline, they still comprised
the majority of lawyers in private practice in the United States and nearly half the
lawyers overall (Heinz et al., 1998; Sander and Williams, 1989; Carson, 1999).
Lawyers who provided personal legal services, practicing in such areas as divorce,
personal injury, residential real estate, and estate planning, were concentrated
in solo or small firm practices of 10 lawyers or fewer (Heinz and Laumann, 1982:
442–3).

The personal services bar varies in clientele, market approach, degree of special-
ization, ideology, and organization of practice. These lawyers share a broad com-
mitment to helping their clients navigate the legal system, but this commitment takes
on very different forms in different practice settings. Studies of solo and small firm
practictioners (Seron, 1996), franchise law firms (Van Hoy, 1997), divorce lawyers
(Sarat and Felstiner, 1995; Mather, McEwen, and Maiman, 2001), personal injury
lawyers (Kritzer, 1998a, 2001; Baker, 2001) and country lawyers (Landon, 1990)
have illuminated the different constructions of professional power and authority
deployed in this sphere and the varying organizational structures that underlie them.

With some exceptions, personal services lawyers do not lay claim to highly
technical or formal expertise. As they report, the substantive areas of law in which
they practice are not particularly complex; nor do they spend significant amounts of
time engaged in legal research. (Cain, 1979; Seron, 1996; Van Hoy, 1997; Kritzer,
1990) The specific legal tasks they are called upon to perform – drafting divorce or
personal injury complaints, closing documents and wills – are routine (and often
delegated to paralegals or secretaries in their offices) (Seron, 1996; Van Hoy, 1997;
Kritzer, 1990; cf. Landon, 1990: 90–1). The straightforward aspect of personal legal
services work has given rise to two divergent trends in the style and organization of
practice. Traditional forms of practice, typically found among solo and small firm
lawyers, emphasize the human, problem-solving element of the work. Entrepreneur-
ial forms, in contrast, focus on lowering costs and increasing efficiency through
increased field specialization and the adoption of mass production and marketing
technologies. Resisting the portrayal of personal services work as involving little
legal knowledge, a third form of practice, which commands higher fees and greater
status, marries a problem-solving orientation to technical substantive or procedural
expertise (often imported from the arena of corporate civil litigation) (Seron, 1996;
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Mather et al., 2001; Van Hoy; 1997). These personal legal services specialists, which
include high-end divorce and white-collar defense lawyers, may occupy departments
within larger corporate firms or work in small or mid-size ‘‘boutique’’ firms (Mather
et al., 2001; Mann, 1985). This distinction among traditional, entrepreneurial, and
specialized approaches to lawyering, while oversimplified, offers a useful topog-
raphy of personal legal services practice (Seron, 1996; Mather et al., 2001).

Traditional personal services lawyers portray their goal as humanizing law and
legal processes for their clients in their dealings with the legal system (Seron, 1996;
Mather et al., 2001; Landon, 1990). Even if – as is typically the case – they have seen
the same problem many times before, they claim to treat each client as an individual.
According to traditional practitioners, the particulars of a client’s life circumstances,
rather than technical legal issues, provide the basis for intellectual challenge and
professional engagement (Seron, 1996; Van Hoy, 1997; Schön, 1983). Divorce
lawyers, for instance, have described their goal as that of assisting clients to shift
from the immediate crisis precipitated by divorce to adjusting to the resulting long-
term economic, social, and other life changes (Mather et al., 2001). Although
traditional practitioners identified good listening and communication skills as their
most important professional assets, they did not see their job as that of providing
emotional or psychological support, and typically they referred their clients to
outside counseling (Seron, 1996; Mather et al., 2001; Sarat and Felstiner, 1995).
Instead they claimed to use these skills in the service of eliciting information and
developing client rapport (Mather et al., 2001; Sarat and Felstiner, 1995). To the
extent that legal knowledge was important, it was framed in terms of the ability to
predict how a client’s case will turn out – a form of inside or local knowledge of the
workings of the legal system, developed through day-to-day experience, not formal-
ized study (Seron, 1996; Sarat and Felstiner, 1995; Kritzer, 1998b). As Seron noted
in her study of small firm and solo lawyers in New York, traditional lawyers spent
many hours of their working day talking with clients on the phone and face to face
and giving them emotional support.

In a study of divorce practice in Maine and New Hampshire, traditional lawyers
described their role as that of the ‘‘reasonable’’ attorney (Mather et al., 2001). The
reasonable attorney knew divorce law, and in particular the expected range of
outcomes, remained ‘‘objective’’ – that is avoided overidentification with clients –
and was honest and fair minded in dealings with opposing counsel and in court.
With the advent of no-fault divorce and statutorily determined property division
and nonnegotiable child support guidelines, the legal system in Maine and New
Hampshire left few opportunities for undiluted advocacy (Mather et al., 2001: 117).
Subjects of the study saw themselves as Brandeisian ‘‘counselors for the situation’’;
rather than fight for every last advantage sought by a client, they devoted their
energies to transforming clients’ expectations so that they were, in their lawyers’
opinion, reasonable and practical.

By contrasting their reasonableness, objectivity and experience with a client’s
emotional volatility and vulnerability, divorce lawyers were able to negotiate the
tension between affirming their own professional authority and respecting client
autonomy (Mather et al., 2001: 92). This tension is implicit throughout law prac-
tice. In lawyers’ assertions of professional authority, they invite deference to their
expertise in an autonomous realm of knowledge. But the sphere of knowledge to
which they lay claim includes normative considerations that overlap and intersect
with interests, goals, and values that clients, under basic liberal democratic tenets,
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are supposed to define and choose for themselves (Halliday, 1987). This tension
between the ideals of expert and client authority is particularly acute in the sphere of
personal legal services, where, with the exception of a subgroup of specialists,
practitioners do not lay claim to sophisticated or esoteric legal knowledge but
instead base their professional authority on experiential knowledge of local legal
institutions and the human consequences – social and economic – of participating in
legal processes (Mather et al., 2001; Sarat and Felstiner, 1995).

This tension emerges in the various methods to which divorce lawyers resorted to
get their clients to be ‘‘reasonable.’’ Most common were ‘‘cooling-out’’ techniques –
ranging from stalling the case to persuasion – which lawyers applied to assist clients
to get beyond their immediate emotional reactions and view their situation ‘‘prag-
matically’’ (though, occasionally, divorce lawyers characterized their job as educat-
ing overly passive or acquiescent clients about their legal rights in order to motivate
them to seek settlement terms to which they were entitled). The lawyers interviewed
contended that the level of emotional intensity of divorce justified their efforts to
influence clients’ perspectives so that they engaged in ‘‘rational’’ decision making
(Mather et al., 2001: 92). But even in other areas of ordinary litigation lawyers
expended considerable energies to shape the frame within which clients view their
case (Kritzer, 1998a; Rosenthal, 1974). Thus a study of plaintiff personal injury
lawyers found that they imposed on their clients their moral valuations of the
different sources of potential money awards, convincing them of the rationality of
relinquishing monetary claims above amounts covered by insurance (Baker, 2001).
One apparent exception to this tendency was rural practice, which exhibited strong
convergence between the social, political, and economic values of lawyers and their
clients (Landon, 1990: ch. 7).

As Sarat and Felstiner (1995) have shown, the conflict between professional and
client authority inevitably gives rise to power contests over the construction and
meaning of clients’ interactions with law that emerge in lawyer–client conversations.
Offering a micro-analysis of client–lawyer interactions in divorce cases, Sarat and
Felstiner have exposed the struggles between lawyers and clients to define the
meaning of the divorce process in a client’s life. As Sarat and Felstiner observed, in
seeking to account for the failure of their marriages and their spouses’ actions,
clients invoked the language of excuse, responsibility, and fault. Their lawyers
resisted such personalized terms, which were irrelevant to no-fault divorce, and
sought to emphasize situational explanations, based on the workings of the legal
system. In this process, ‘‘the lawyer’s construction of meaning works to justify his
authority and invites client dependence’’ (Sarat and Felstiner, 1995: 51). Sarat and
Felstiner further showed how clients, rather than passively acquiescing in lawyers’
accounts, engage in a struggle over the construction of the events, insisting on more
individualized portrayals of social relationships (1995; see also Griffiths, 1986: 155).
Ultimately, lawyers ‘‘win’’ this struggle, because they control access to the legal
system and the benefits it bestows. In this sense, personal services lawyers of
necessity dominate their clients (Abel, 1989; Sarat and Felstiner, 1995). But, as
Sarat and Felstiner note, in conversation, clients ‘‘resist their lawyers’ efforts to
limit the scope of social life relevant to their interaction. As a result, they insure
both the fragility of power in lawyer–client relations and the elusiveness of the
meaning-making process’’ (Sarat and Felstiner, 1995: 52).6

Whereas traditional personal services lawyers here emphasized individualized
attention, entrepreneurial personal services lawyers characterized their work
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differently. According to entrepreneurs, clients want legal services that are low-cost
and efficient. They therefore organize their practices to standardize the services they
sell. Entrepreneurial strategies are reflected in large-volume law firms, which spe-
cialize in personal injury (Kritzer, 2001), workers’ compensation (Seron, 1996), and
other personal legal services, and in franchise law firms – Jacoby and Meyers and
Hyatt Legal Services are the biggest and best known – which offer a menu of basic
legal services, including divorce, wills, real estate closings, and personal injury.

As the entrepreneurial lawyers interviewed by Seron in her study of solo and small
firm practitioners described themselves, they were ‘‘business people first and lawyers
second.’’ They brought a strong commercial ethos to their practice (occasionally
supplemented by a commitment to providing affordable legal services). Entrepre-
neurial lawyers placed great emphasis on marketing and on organizing their prac-
tices so that they could handle a large volume of similar cases. To market their
services, they pioneered the use of large targeted advertising campaigns in electronic
and print media and organized their practices around selling prepackaged ‘‘one size
fits all’’ legal services. The business model adopted by entrepreneurial personal
services lawyers typically involved a significant division of labor within the firm, a
hierarchical reporting system, and standard operating procedures to which all
employees – support staff and lawyers alike – were required to adhere (Seron,
1996: 90; Van Hoy, 1997).

Entrepreneurial personal services lawyers placed a heavy reliance on specialized
support staff, who significantly outnumbered the lawyers employed and enjoyed a
quasi-professional status (Seron, 1996). In his ethnographic study of franchise law
firms in the early 1990s, Van Hoy observed that whatever discretionary decision
making occurred in this type of practice was delegated to secretaries. Secretaries
made the initial contact with clients, screened their cases to determine whether they
were appropriate for the firm, and even occasionally dispensed basic legal advice to
induce clients to make appointments. As Van Hoy further observed, secretaries were
the ones who wrote letters to clients and drafted legal documents using boilerplate
forms available on the firm’s computer system. Lawyer employees, in contrast, were
confined to selling the services of the firm and ‘‘processing law.’’ (Their drafting
work was limited to filling out selection modules for cases so that secretaries knew
which form to print.) Even as entrepreneurial lawyers insisted that clients’ primary
concern was cost and speed of services, they also acknowledged that clients still
expected some level of personalized service. Lawyers sought to accommodate this
expectation by fostering relationships between clients and the firm as a whole, which
functioned as a collective alter ego for its named partners (Seron, 1996) and resorted
to subterfuge to make clients believe they were receiving individualized attention
(Van Hoy, 1997).

Both traditional and entrepreneurial personal services lawyers have been vulner-
able to competition from paraprofessionals. The threat of low-cost competition is
not only a problem for entrepreneurial lawyers, but also for traditional lawyers, who
construct their expertise around experientially gained knowledge rather than tech-
nical expertise. In the area of advocacy, where lawyering skills and know-how have
long been assumed to be at a premium, paraprofessionals may be as effective and
certainly less expensive than lawyers in handling routine personal civil litigation
cases (Kritzer 1990: 170–6; see also Rhode, 1981). Comparing the performance of
lawyers and nonlawyers in unemployment compensation, state tax, social security,
and labor grievance cases, Kritzer (1998b) concluded that the requisite expertise for
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competent advocacy is knowledge of the processes of the specific forum rather than
general legal training. According to Kritzer, personal legal services have entered a
postprofessional era. As these services have become more narrowly specialized, they
have also become more routinized and require a more limited expertise, attainable
with training short of a full-fledged legal education (Kritzer, 1998b). If, at the turn of
the twentieth century, traditional and entrepreneurial styles of practice coexisted
and vied for the same stratum of clients (Seron, 1996), in the long run, both forms of
practice may be supplanted by less costly services provided by nonlawyer parapro-
fessionals (Seron, 1996; Kritzer, 1998b) or do-it-yourself products, which have
proliferated with the availability of information technology and growth of the
Internet.

In contrast to traditional practitioners and entrepreneurs, who discount the im-
portance of formal legal knowledge, a third group of personal legal services pro-
viders upgrade their practices through a broad substantive specialization strategy.
White-collar criminal defense lawyers, for example, integrate sophisticated know-
ledge of federal white collar criminal law and ‘‘insider’’ knowledge of prosecutorial
priorities and strategies (often garnered from prior prosecutorial experience) to offer
aggressive representation of well-off individuals and corporations. Unlike street
crime defense, this work typically focuses on the pretrial and even preindictment
stages of a prosecution, and its success often turns on the ability to exploit ambigu-
ities in broadly worded statutes and complex documentary evidence (Mann, 1985).
Similarly, within the matrimonial bar, a subgroup of specialists describe their ex-
pertise to include, not only divorce law, but also tax, trust and estates law, finance,
and psychology. In contrast to the informal information exchanges used by general
practitioners, these divorce specialists, who cater to a more affluent clientele, employ
more expensive formal discovery techniques adapted from large firm civil litigation
practice (Mather et al., 2001). As Mather and her coinvestigators found, divorce
specialists included a large proportion of women who were motivated by political
values to seek to enhance the stature of divorce practice consistent with political
commitments to empowering women economically and socially (Mather et al.,
2001: 85–6). In these niches within personal legal services practice, as in corporate
practice, the availability of financial resources permits the development and deploy-
ment of sophisticated substantive and procedural legal expertise and information
management strategies. Mass tort and plaintiff securities lawyers represent very
successful hybrids of entrepreneurial and specialist orientations. Often pooling
financial resources, expertise, and clients among firms, these lawyers, who typically
take cases based on a contingency fee, pursue high volume practices in areas requir-
ing substantive specialization in law, the health sciences, and other areas (Resnik,
Curtis, and Hensler, 1996).

Cause Lawyering

As sociolegal research has shown, lawyers in private practice deploy ideologies that
vary in response to the different markets for their services. At a more abstract level,
however, these ideologies all embrace an instrumental conception of lawyers’
services tied to the logic of the market. In this conception, lawyers offer their
expertise for sale to clients without necessarily espousing their goals. In contrast,
cause lawyers eschew constructions of professional authority rooted in the sale of
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purportedly neutral technical expertise. A ‘‘morally activist lawyer shares and aims
to share with her client responsibility for the ends she is promoting in her represen-
tation’’ (Luban, 1988: xxii) Cause lawyers are not agnostic as to the objectives of
representation. Rather, their ambition is to use legal mechanisms and processes to
challenge dominant power relations – in other words to ‘‘speak law to power’’ (Abel,
1998). As noted above, the professional ideologies deployed by lawyers to legitimate
the collective authority of the bar and their authority in day-to-day representation of
clients incorporate, if partially and uneasily, such alternative conceptions of lawyers’
roles. In contrast to the ‘‘hired gun’’ view, these accounts recognize that law is a
public good, by its own terms accessible to all, and embodies varying – if often
conflicting – substantive accounts of the collective good (Halliday, 1987). Cause
lawyers, whether on the left or the right of the political spectrum, seek to ‘‘reconnect
law and morality and make tangible the idea that lawyering is a ‘public profession,’
one whose contribution goes beyond the aggregation, assembling, and deployment
of technical skills’’ (Sarat and Scheingold, 1998a: 3). At the same time, in embracing
overtly political goals, cause lawyering provides a critique of the prevailing neutral
account of lawyering and exposes the dominant economic and political interests it
serves (Sarat and Scheingold, 1998b; Cain and Harrington, 1994).

Most sociolegal studies of cause lawyering have focused on lawyers who endorse
liberal/progressive values. As this research has shown, lawyers on the left must
negotiate a tension between the prerogatives of professional power and the substan-
tive goals of justice and equality that they embrace (Sarat and Scheingold, 1998b).
This tension, noted in the context of personal legal services, emerges sharply in
liberal/progressive cause lawyering, which is self-consciously committed to challen-
ging power asymmetries. Sociolegal studies have investigated the various ideological
and organizational approaches adopted by cause lawyers to negotiate the conflict
between the exclusionary premises of the professional project, which – whether
undertaken for cause or profit – is animated by the idea of limited access to
specialized knowledge, and moral commitments to the values of inclusiveness,
equality, and client empowerment. At one end of the liberal/progressive cause
lawyering continuum, lawyers deploy traditional conceptions of professional expert-
ise to make meaningful law’s promise of equal access for disadvantaged persons
(Scheingold, 1994) These lawerying practices are not always clearly distinguishable
from traditional personal legal services. At the other end of the spectrum, cause
lawyers invoke law’s promise of justice to pursue client and community empower-
ment strategies that destabilize the concept of professional authority as a whole
(Sarat and Scheingold, 1998b: 7; Wexler, 1970). Scholars have noted the recent
emergence of ‘‘critical lawyering,’’ which incorporates post-structural commitments
to addressing domination at microsites of power within legal services provided on a
fee basis (Trubek and Kransberger, 1998). Critical lawyers affirm their commitments
to social justice by practicing in substantive areas where there are perceived commu-
nity needs and engaging in community organizing, legislative lobbying, and other
overtly political activities. Within their practices, they attempt to integrate insights
from feminist and other critical theoretical perspectives, focusing on resisting the
reduction of client narratives to legal categories, collaborating with clients in all
aspects of decision making, and organizing their workplaces nonhierarchically
(Trubek and Kransberger, 1998; see also Alfieri, 1991; Lopez, 1992)

Just as liberal/progressive cause lawyers must confront the tension between
professional authority and client autonomy, so must they negotiate the boundaries
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between law and politics. Cause lawyers seek to dissolve this line by exposing how
law, despite its claim of politically neutrality, advances specific political and material
interests. By resorting to legal institutions, legal rights, and ‘‘law talk,’’ however,
cause lawyering recreates this same boundary (Garth, 1987; Sarat and Scheingold,
1998b). Critics have argued that the law-based strategies on which liberal/progres-
sive cause lawyers rely practically and imaginatively constrain the transformative
possibilities available and even turn cause lawyers into unwitting apologists for
the established order. Sociolegal scholarship has exposed these tendencies in the
retreat of cause lawyers to defensive postures vis-à-vis civil rights gains in liberal
democracies (Garth, 1987), and in the demise of left-activist lawyer communities,
whose members have abandoned larger scale political mobilization in favor of
individual client service (Scheingold, 1998). In contrast, other research has high-
lighted liberal/progressive lawyers’ capacity to mobilize the transformative possibil-
ities reflected in legal norms. Historical studies have investigated the conditions
underlying the success of legal advocacy as a strategy in the American civil rights
movement (Carle, 2001, 2002). Other research suggests that even in advanced
liberal democracies, lawyers can be effective in activating the dignitary values
reflected in procedural claims in ways that publicize the plight of disempowered
groups (Sterett, 1998).

Cause lawyers face parallel challenges as they navigate the currents of globaliza-
tion and democratization in the international arena. As research has shown, lawyers
have succeeded in some instances in deploying rule of law values to contravene
abuses of power by repressive regimes in the Third World (Abel, 1995; Lev, 1998).
Scholars have argued that the impact of globalization is ambiguous. Insofar as
international networks provide economic and political leverage for advocacy groups
to work for social change, they are often tied to funding sources committed to the
expansion of free market ideals; as a consequence they privilege a neoliberal agenda
over the goal of improving material and social welfare. Such networks may also
impede the development of indigenous social movements to deal with the most
pressing local threats (White, 2001; Scheingold, 2001). While acknowledging these
risks, other scholars argue that they are overblown. Although Third World cause
lawyering borrows from Western legal traditions, some research suggests that it
seeks to articulate an alternate critical perspective grounded in local concerns.
A study of 22 public interest law organizations in Asia, Africa, and Latin America
concludes that worries that international human rights advocacy has been coopted
by Western neo-liberal values, ‘‘understate the original and substantial contribution
to the world’s human rights culture being made by Third World cause lawyers’’
(Ellmann, 1998: 356).

However one reads the record of progressive cause lawyering – as one of success
or failure, advance or retreat, challenge or cooptation – the proliferation of liberal/
progressive cause lawyering practices itself reveals an important dimension of law’s
power at the end of the twentieth century (Sarat and Scheingold, 1998b, 2001). To
advance their agendas, liberal/left cause lawyers often forego material rewards,
undergo professional and social marginalization, and frequently put their lives at
risk (Abel, 1995). Whether they follow more narrowly defined legal avenues or
engage more broadly in politics, these activists pursue transformative ideals whose
source they locate in the law itself. In mobilizing legal symbols and resources, they
thus deploy the power of law, which is grounded in its aspiration to justice, to
challenge state and corporate power (cf. Silbey, 1998).
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Conclusion: Directions for Future Research

Theories of the professions that emerged in the late 1970s framed professionalism as
a collective project to obtain economic, social, and political power. In particular,
these new theories sought to draw attention to the intersections between profession-
als’ market activities and their deployment of expert and ideological claims. On the
heels of these new conceptualizations, sociolegal research began to investigate
lawyers’ organized activities and daily practices with a view to understanding the
many dimensions of professional power. These studies illuminate the varied ideo-
logical and organizational strategies lawyers in private practice pursue to control
and compete in markets for their services and, in the case of cause lawyers, to
mobilize legal virtues to advance justice claims. Further sociolegal research is im-
portant to explore what accoutrements of professional power – anchored in ideo-
logical claims of specialized expertise, client service, or public commitment – are
likely to survive into the twenty-first century. In addition, with the rise of globaliza-
tion, continued research is critical to investigate lawyers’ complex engagements in
the creation of international legal regimes, institutions, and markets – areas that
have only begun to be studied.

Recent sociolinguistic and psycholinguistic scholarship has sought to expose the
power of legal language. As has been noted, law is at the end of the day ‘‘a profession
of words’’ (Constable, 1998). Drawing on this insight, research has begun to investi-
gate how lawyers establish professional authority in their formal discourse and
informal ‘‘law talk’’ (Conley and O’Barr, 1998; Sarat and Felstiner, 1995, Mertz,
1996). Future microinvestigations of legal practice can shed light on how lawyers’
ideological and expert claims interact to generate professional power and reveal the
interdependencies between the power(s) of lawyers and the power(s) of law.

Notes

Elizabeth Chambliss, Denny Curtis, Stephen Ellmann, Frank Munger, Judith Resnik, Austin
Sarat, and Susan Silbey provided helpful comments on an earlier draft. The author also thanks
Amy Garzon, Christine Harrington, and Monica Lima for their excellent research assistance.
1 This chapter also omits extended discussion of a growing law and economics literature

that uses game-theoretic, efficiency-based, and other economic models to investigate
lawyers’ work.

2 Carson (1999: 1) reports somewhat lower but still dramatic rates of growth.
3 For an assessment of the empirical evidence explaining law firm growth, see Sander and

Williams (1992).
4 Scholars have pointed to these various facilitative activities to argue that lawyers, rather

than functioning as a drain on the economy – as prevailing wisdom in the 1980s held –
further economic development by reducing uncertainty and other transaction costs
(though such activities often serve to enrich individual clients at the expense of the public
at large) (Gilson, 1984; Suchman and Cahill, 1996; Friedman et al., 1989)

5 This is not to imply that foreign lawyers, have not, for their part, appropriated American
legal expertise to fight their own local ‘‘palace wars’’ (Dezalay and Garth, 2002: ch. 12).

6 In highlighting the conflict between lawyers and clients and particularly lawyers’ efforts to
manipulate and dominate their clients, Sarat and Felstiner offer a characterization of
divorce practitioners that is sharply at odds with the more positive portrayal evoked by
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Mather and her coresearchers. Differences in methodologies and samples may, at least
partially, account for this contrast. Whereas Mather and her coauthors based their analysis
primarily on interviews with divorce lawyers, Sarat and Felstiner had the additional
benefit of observing lawyer–client interactions. On the other hand, Sarat and Felstiner’s
sample reflected a less elite segment of the divorce bar, while Mather’s study drew from a
broader and more diverse sample (Sarat and Felstiner, 1995: 10)
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10
Courts and Judges

Lee Epstein and Jack Knight

If there is one word that characterizes the study of courts and judges it is diversity –
diversity in the kinds of questions scholars raise, the theories they invoke, and the
methodologies they use to assess the expectations their theories generate.

Given this mix, it would be, on the one hand, a near-daunting task to cover all the
research developments in a single essay; that would necessitate a much larger
volume, perhaps even two or three. And it would require not just two scholars
who work primarily as political scientists and legal academics but rather many,
hailing from the disciplines of anthropology, economics, psychology, and sociology.
These social sciences, and various pockets in the humanities as well, have produced
mounds of research on the subject of courts and judges – at least some of which has,
for all the usual reasons, failed to join the piles already on our desks.

On the other hand, despite the multiplicity of specific research questions, theories,
and methodologies, analysts of courts and judges have coalesced around a similar set
of general substantive concerns. We can group these under four headings: judicial
selection and retention, accessing judicial power, limitations on judicial power, and
judicial decision making.

In what follows, we devote space to each of these topics. But, out of the belief that
any attempt to cover all the questions specialists have raised about them and the
results their inquiries have yielded would be superficial at best and misleading at
worst, we explore one key debate within each. What these explorations reveal is
that, over the past decade or so, scholars have made great strides in their quest to
understand the various phenomena associated with courts and judges but still have
some distance to travel. While the gaps in our understanding may be narrowing, they
nonetheless remain wide.



 

An Overview of Questions, Theories, and

Methodology

Before turning to the four substantive topics, we take a brief detour. In this section
we consider the three building blocks of most research programs – questions, theory,
and methodology – and offer some observations about their use in studies of judges
and courts.

Substantive research questions

Since we dedicate the bulk of this essay to exploring four substantive topics, we need
not say too much here about the kinds of substantive questions scholars ask. But one
point bears some emphasis: over the past two decades – perhaps even longer – the
types of questions engaging analysts have not changed all that much. So, for
example, in his classic treatment of judicial selection and tenure, Haynes (1944:
44) pointed to the immense scholarly and public interest in the subject. In the
‘‘United States alone,’’ he noted, ‘‘whole shelves could be filled with the speeches,
debates, books and articles that have been produced . . . dealing with the choice and
tenure of judges.’’ Writing nearly 40 years later, Dubois (1986: 31) claimed that ‘‘It is
fairly certain that no single subject has consumed as many pages in law reviews and
law-related publications over the past 50 years as the subject of judicial selection.’’

What has changed – actually expanded – are the empirical targets of questions
regarding courts and judges. While scholars writing just a decade ago may have
framed their questions in general terms, they almost invariably studied them in the
context of the US Supreme Court. That has changed, almost remarkably so. Today,
when we pick up a study on judicial selection, it is just as likely to explore practices
in the US states or as they pertain to lower federal court judges as it is to consider US
Supreme Court nominations. When we read a scholarly essay on judicial decision
making, it might still focus on US Supreme Court justices but some nontrivial
probability exists that it is about lower appellate and trial judges – both in the states
and in the federal ladder.

Perhaps more intriguing, research is beginning – though just beginning – to branch
out beyond the American context altogether, to consider courts and judges through-
out the world, in Europe (e.g., Stone, 1994), Latin America (e.g., Helmke, 1999),
Asia (e.g., Ramseyer, 1994), and even Africa (e.g., Widner, 2001). Important com-
parative studies on virtually all the topics we cover in this chapter, from judicial
selection and tenure to judicial decisions, are now appearing both in disciplinary
journals as well as in the more specialized ones.

In what follows we are attentive to what may be this sea-change in the study of
courts and judges – the expansion of the targets of our inquiries – discussing and
exploring specific research findings (with the caveat that because much of the
literature on courts and judges continues to focus on the US Supreme Court, our
essay must, to some extent, follow suit). For now, and assuming that this potential
development is as exciting and self-evidently important to readers as it is to us, it
seems worthy to consider, first, why it seems to be occurring and, in turn, what steps
the law and society community might take to ensure that it does.

Of course we are only speculating here but one factor contributing to the new
emphasis on US judges other than ‘‘the Supremes’’ is simple observation. We live in a
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day and age when lower appellate court decisions – such as those over affirmative
action, which have divided circuits all over the country but into which the US
Supreme Court seems reluctant to tread – and even those of trial courts (think
Microsoft) seem to be making more news than virtually any the Supreme Court
has issued in the last few years (save Bush v. Gore, 2000). The old wisdom, that trial
courts simply ‘‘adjudicate’’ and courts of appeals merely rubberstamp the ‘‘adjudi-
cations’’ of their lower court colleagues seems just that – old and even more to the
point, wrong (Mather, 1995). We also live in a day and age when we, as citizens, are
bombarded with press reports of courts throughout the world generating major
policies. Tribunals in Hungary and South Africa have ruled the death penalty
unconstitutional; those in India and Germany have rendered constitutional ‘‘positive
discrimination’’ programs for discriminated-against minorities; and courts in Ger-
many and Ireland have upheld the rights of fetuses to life. These issues strike at the
heart of democratic policy making, and yet the final word came from courts. Which
means, as more and more scholars are acknowledging, we ignore the growing
importance and power of courts abroad at our own peril.

But there is more – at least in the US context. Over the past decade or so, we have
seen the production of several multiuser public databases on courts and their deci-
sions. We think here of Harold J. Spaeth’s US Supreme Court Data Base, which
contains scores of attributes of Court decisions, handed down since 1953, ranging
from the date of the oral argument to the identities of the parties to the litigation
to how the justices voted; and Donald R. Songer’s US Court of Appeals Data,
which houses information on cases decided in the courts of appeals between 1925
and 1996.

To be sure, these databases are not panaceas; they cannot directly answer every
question scholars may have on courts and judges. On the other hand, users can
adapt them to suit many purposes, thereby answering a range of perennial ones.
That scholars are now doing so seems evident, for, at least in our estimation, the
existence of these multiuser databases has contributed enormously to the expansion
of our empirical reference points. To see this, we only need consider the growth of
research on the US Courts of Appeals. Just a few years ago, prior to the appearance
of Songer’s data set, circuit courts received only limited scholarly attention at
conferences and in the journals; today, entire panels are devoted to courts of appeals
and articles about them are no longer a rarity.

This makes the lack of an equivalent to the US Court of Appeals or US Supreme
Court Data Base for courts outside America’s borders all the more unfortunate.
Several efforts are in progress – we think here of the project C. Neal Tate and his
colleagues have undertaken to collect information on decisions of several high courts
abroad. But, again assuming agreement over the desirability of efforts focusing in
part or in full on courts elsewhere, we would encourage the community to develop
more of these critical resources. Some, such as the Tate project, might mirror the
existing US Supreme Court and US Court of Appeals databases to the extent that
they would focus on court decisions. But we could imagine others that would be
more institutionally based, containing data on factors such as the formal rules and
norms governing the selection of judges elsewhere and those pertaining to jurisdic-
tion and standing, as well as data on workloads. As anyone who has tried to collect
such information on a large-scale basis can attest, this will be no easy task. But it is
one that would provide an important and perhaps even necessary – if the Court of
Appeals project is any indication – inducement for more research on courts abroad.
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Theory

If there has been a growth industry in the study of courts and judges it is in the realm
of theory – ‘‘a reasoned and precise speculation about the answer to a research
question’’ (King, Keohane, and Verba, 1994: 19). Just a little over 50 years ago, the
vast majority of studies lacked any; many were simply doctrinal analyses of the
products of judicial deliberations – that is, decisions and opinions – that were heavy
on the doctrine, short on analysis, and devoid of theoretical underpinnings. But, as
Thomas Walker (1994: 4) has written, all that changed in the late 1950s and early
1960s: ‘‘Theoretical innovation exploded. Attitude theory, social background
theory, role theory, fact pattern analysis, and others were used in attempts to explain
judicial decision making.’’ To Walker’s list, we – writing in 2001 – could add dozens
more that scholars now invoke to guide their work on courts and judges (and not
just research on judicial decision making), ranging from theories that are simple,
small, or tailored to fit particular circumstances to those that are grander in scope,
seeking to provide insight into a wide range of phenomena.

This is not to say that atheoretical work on courts and judges no longer sees the
light of day. But these days scholars working in the traditional academic disciplines,
along with their counterparts in the law schools, are acknowledging, in increasing
numbers, the value of using theory to develop ‘‘observable implications’’ (i.e., things
that we would expect to detect in the real world if our theory is right) that they can
then assess against ‘‘data’’ (more on this below). Eskridge’s (1991a, 1991b, 1994)
seminal work on statutory interpretation, which invokes positive political theory
(PPT) to understand how justices interpret statutes, serves to make the point. Under
his use of PPT, justices have goals, which, according to Eskridge, amount to seeing
their policy preferences written into law, but realize that they cannot achieve them
without taking into account the preferences and likely actions of other relevant
actors – including congressional gatekeepers (such as chairs of relevant committees
and party leaders), other members of Congress, and the President – and the insti-
tutional context in which they work.

To develop observable implications from this account, Eskridge employs pictures
of the sort we display in Figures 10.1a and b. In each, we depict a hypothetical set of
preferences over a particular policy, say, a civil rights statute. The horizontal lines
represent the (civil rights) policy space, here, ordered from left (most ‘‘liberal’’) to
right (most ‘‘conservative’’); the vertical lines show the preferences (the ‘‘most
preferred positions’’) of the relevant actors: the President, the median member of
the Court, of Congress, and of the key committees and other gatekeepers in Con-
gress that make the decision over whether to propose civil rights legislation to their
respective houses. Note we also identify the committees’ indifference point ‘‘where
the Court can set policy which the committee likes no more and no less than the
opposite policy that could be chosen by the full chamber’’ (Eskridge, 1991a: 378).

Now suppose that the Court has accepted a case that calls for it to interpret the
civil rights statute. How would the Court proceed? From Eskridge’s theory the
following observable implication emerges: given the distribution of the most pre-
ferred positions of the actors, the 10.1a Court would not be willing to take the risk
and interpret the statute in line with its most preferred position. It would see that
Congress could easily override that position and that the President would support
Congress. Rather, under Eskridge’s theory, the best choice for justices interested in
seeing the law reflect their policy preferences is to interpret the statute near the
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committees’ indifference point. The reason is simple: since the committees are
indifferent between that point and the position preferred by the median legislator,
they would have no incentive to introduce legislation to overturn a policy set at their
indifference point. Thus, the Court would end up with a policy close to, but not
exactly on, its ideal point without risking a congressional backlash. The distribution
of preferences in Figure 10.1b points to a different observable implication: the Court
would set policy in a way that reflects its sincerely held preferences. For if it votes its
preferences (which are comparatively liberal) and sets the policy at its most preferred
position, the relevant congressional committees would have no incentive to override
the Court: since their indifference point is the same as the Court’s most preferred
position, they would be indifferent to the policy preferred by the Court. Note that
for both implications the theory suggests the main explanatory variables – the
preferences of the key actors relative to one another and the dependent variable –
of the Court’s interpretation of a statute.

Positive political theory is not the only or necessarily best tool (though we believe
it is) for analyzing statutory interpretation. But the broader point of the Eskridge
example should not be missed – and happily, at least these days, it is not – the
importance of starting with theory, and ‘‘good’’ theory (‘‘good’’ to the extent that it is
capable of generating observable implications about the phenomenon it seeks to
describe or explain) to guide empirical research.

Methodology

We emphasize ‘‘empirical’’ to acknowledge that our discussion thus far has, in fact,
focused primarily on empirical research – research based on observations of the
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Figure 10.1 a Observable implication 1: Policy is set on the commitee’s indifference point.
b Observable implication 2: Policy is set on the commitee’s indifference point/Courts’ most
preferred position.
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world (i.e., on data or facts about the world). We do so for a simple reason: even
though purely normative or theoretical work on courts and judges exists, the vast
majority of studies in this field, including the many articles whose main purpose is
normative, are empirical. This is not to suggest, however, that all research on courts
and judges, at least in terms of its methodology, is similar. Quite the opposite: it differs
on at least two dimensions – the types of data invoked and tools used to analyze data.

On both, the range is large. ‘‘Data’’ on courts and judges come in quantitative
(numerical) and qualitative (nonnumerical) forms; they are in some studies historical
and, in others, contemporary; they may be based on legislation or case law, the
results of interviews or survey research, or the outcomes of secondary archival
research or primary data collection. Some data that scholars in this field use are
quite precise, relatively certain, or both; others are vague or very uncertain. They
have been directly observed or indirect proxies, and they have been anthropological,
sociological, economic, legal, and political. In other words, if the word ‘‘empirical’’
denotes evidence about the world based on observation or experience, then that
evidence, in research on courts and judges, comes in just about every conceivable
form, from just about any conceivable source.

Ditto for the types of tools scholars invoke to analyze their data. These days
analytic strategies range from simple categorization to complex multivariate models.
In other words, methodological diversity abounds, as does methodological innov-
ation. That is (at least in part) because specialists in methodology (though not
necessarily in things judicial) have come to see that the unique sorts of data scholars
have amassed on courts and judges can provide useful fodder for the development
and assessment of innovative analytic strategies (e.g., Caldeira, Wright, and Zorn,
1999; Caldeira and Zorn, 1998; Martin, 2001). We think here of work making use
of Bayesian hierarchical (Martin and Quinn, 2001) and event count (Spriggs and
Hansford, 2001) models, to name just two.

What results have these and the multitude of other procedures yielded? In the next
sections, we address this question via an exploration of four substantive topics that
have long intrigued scholars of courts and judges.

Judicial Selection and Retention

Of all the difficult choices confronting societies when they go about designing legal
systems, among the most controversial are those pertaining to judicial selection and
retention: how ought a nation to select its judges and for how long should those
jurists serve? Indeed, some of the most fervent constitutional debates – whether they
transpired in Philadelphia in 1787 (Farber and Sherry, 1990) or in Moscow in 1993–
4 (Hausmaninger, 1995) – over the institutional design of the judicial branch
implicate not its power or competencies; they involve who would select and retain
its members.

It is thus hardly surprising to find an immense amount of scholarship on questions
pertaining to judicial selection and retention, ranging from the primarily normative
(Garrow, 2000; Oliver, 1986) to the mainly empirical (Segal, Cameron, and Cover,
1992), to work falling between the two (Hall, 2001). In this section, we focus on one
that has generated considerable debate in recent years: what effect(s) do rules
governing selection and retention have on the types of men and women who will
serve and, in turn, the choices they, as judges, will make? This is a question that
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strikes at the heart of many debates over the constitutional design of the judicial
branch but it is one that yields mixed responses from scholars.

Let us begin with the extent to which the rules affect who becomes judges. At least
at the US federal level, where Article II of the Constitution mandates that judges
attain their positions through presidential nomination and Senate confirmation, the
answer appears to be a good deal. For, depending on the level of the position (trial,
circuit, or supreme court), the president enjoys some latitude on who to nominate
and, thus, at least according to Sheldon Goldman (1997), are relatively free to
advance one or some combination of motivations: the personal (using the nominat-
ing power to please a friend or associate), partisan (viewing nominations as vehicles
for shoring up electoral support for their party or for themselves within their party
or policy), and policy (attempting, via nominations, to enhance the substantive
policy objectives of an administration).

Undoubtedly, then, because the formal rules embedded in Article II of the Consti-
tution bestow on the President the power of nomination, presidents have been able
to pursue distinct objectives, leading to the nomination of different kinds of people
to the bench. But – and this is a big but – because the rules also specify that
presidents must obtain the Senate’s approval of their nominees, the rules may
constrain their ability to achieve their goals (whatever they may be). And, indeed,
research has shown that presidents understand this constraint and act accordingly
(Moraski and Shipan, 1999). So when the President and the Senate share preferences
over the future direction of the judiciary the President is relatively free to appoint a
nominee of his choice; but when they are distant, the President must move toward
the Senate if he wants to see his nominee confirmed. Seen in this way, the formal
rules governing judicial selection not only seem to have an impact on the actors
charged with appointing judges but, and more relevant here, they have an effect on
who will and will not attain seats on the nation’s judiciary. Robert Bork, though
clearly a favorite of the Reagan administration, was simply untenable, ideologically
speaking, from the Senate’s point of view; Anthony Kennedy, though perhaps not
Reagan’s ideal appointment, was acceptable.

Do we find the same impact of rules at the state level? Surely if it were the case that
if most governors operated under the same institutional context as presidents, we
might find similar, if not identical, effects. But most do not. These days, election
(whether by partisan or nonpartisan ballot) is the principal method of selection of
appellate judges in 22 states; the legislatures elects the judges in two states; and the
so-called merit plan operates in 22 states. Only in four states does the executive
(with the approval of elected bodies in New Jersey and New Hampshire) appoint
judges.

Whether these different procedures yield different kinds of judges is an interesting
question, and, after years of debate, some consensus appears in the offing. At the
very least, it appears clear that the various mechanisms fail to yield judges with
‘‘markedly different or superior judicial credentials’’ (Glick and Emmert, 1987:
232). Slightly more controversial is whether the mechanisms produce a more diverse
bench. But even here researchers are converging – with the vast majority now
agreeing with Flango and Ducat (1979: 31): ‘‘it appears that neither educational,
legal, local, prior experience, sex, race, nor role characteristics clearly distinguish
among judges appointed under each of the five types of selection systems’’ (see, e.g.,
Alozie, 1990; Berg, Green, Schmidhauser, and Schneider, 1975; Canon, 1972;
Champagne, 1986; Dubois, 1983; Glick, 1978; Glick and Emmert, 1987; Watson
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and Downing, 1969; but see also Graham, 1990; Scheb, 1988; Tokarz, 1986;
Uhlmann, 1977.)

But these findings do not speak to the second part of the question (and, perhaps
the more consequential one at that) that we asked at the onset of this section: what
effect(s) do rules governing selection and retention have on the choices that the
actors appointed under those systems – judges – make? Do different methods of
selection recruit judges with distinct outlooks toward their roles, substantive issues
of public policy, or both?

While attempts to address these questions have generated scores of scholarly
papers, unfortunately little agreement exists. Some commentators contend that
judges who are elected are not likely to behave any differently from those who are
appointed (Canon and Jaros, 1970; Flango and Ducat, 1979; Lee, 1970). And it has
been strongly argued that accountability to the people, the reason for electing
judges, does not occur, because voters are usually unaware and uninformed about
the activities of judges. So judges in these electoral states are just as free as their
appointed counterparts to ignore the whims of the public and political officials when
making their decisions. Other scholars disagree. Hall (2001) shows that judicial
elections are as competitive as those for Congress. Given that more than 90 percent
of congressional incumbents who stand for re-election win, this figure is not dra-
matic, but it may mean that elected judges cannot afford to ignore public sentiment
when making their decisions.

And there is mounting evidence that they do not. Academics have demonstrated
that popularly elected justices are more likely to suppress dissent (Brace and Hall,
1993; Vines, 1962; Watson and Downing, 1969) and reach decisions that reflect
popular sentiment (Croly, 1995; Gryski, Main, and Dixon, 1986; Hall 1987a,
1987b; Pinello, 1995; Tabarrok and Helland, 1999).

Though these findings are intriguing, far more scholars ought to weigh in before
we can answer conclusively questions about the effect of judicial selection and
retention systems on judicial choices. That work could (continue to) commence at
the state level, where variation in formal mechanisms abounds. But, to us, the most
promising avenues for future study lie beyond the borders of the United States.
Indeed, as readers will undoubtedly notice, notably missing from our discussion thus
far are analyses of judicial selection and retention abroad. That is because such
analyses are notably missing from the literature, even though the variation abroad
makes for the stuff of truly comparative analyses. For, while many nations, typically
those using the civil law system, have developed similar methods for training and
‘‘choosing’’ ordinary judges, they depart from one another rather dramatically when
it comes to the selection of constitutional court justices. In Germany, for example,
justices are selected by Parliament, though six of the 16 must be chosen from among
professional judges. In Bulgaria, one-third of the justices are selected by Parliament,
one-third by the President, and one-third by judges sitting on other courts. More-
over, in some countries with centralized judicial review, justices serve for a limited
period of time. In South Africa, for instance, they hold office for a single 12-year
term, in Italy a single nine-year term. In others, including the Czech and Korean
Republics, justices serve for a set, albeit renewable, term.

Variation is even present in societies that grew out of similar legal traditions and
created their court structures at roughly the same historical moment. Table 10.1,
which depicts the formal institutions governing the selection of constitutional court
judges in the former republics of the Soviet Union, makes this clear: The republics
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took at least five different approaches: (1) executive/legislative parity (each able to
appoint a specified number of judges; (2) executive/judicial (along with, in some
instances, legislative) parity; (3) executive nomination (usually) with legislative
confirmation; (4) executive/legislative/judicial parity in nomination with parliamen-
tary confirmation; (5) judicial appointment.

We ought to exploit this variation to address some of the perennial concerns in
this area of inquiry – for example, those we have considered in this section – as well
as to open some new avenues. While so much of the literature has focused on the
effects of judicial selection, and we have followed suit, future work ought to
consider questions that scholars have devoted almost no time answering – those

Table 10.1 Selection systems used in the former republics of the Soviet Union

Country Selection system Tenure

Armenia Parity in appointment: Parliament and
President.

Life tenure

Azerbaijan Nominated by President. Appointed by
Parliament.

10-year renewable termsa

Belorussia Parity in appointment: President and
upper Chamber of Parliament

11-year renewable terms

Estonia Nominated by the Chief Justice of
Supreme Court. Appointed by
Parliament

Life tenure

Georgia Parity in appointment: President,
Parliament, Supreme Court

Nonrenewable 10-year term

Kazakhstan Parity in appointment: President, Chairs
of Upper and Lower Houses

Nonrenewable 6-year term but
half members must be renewed
every 3 years.

Latvia 3 nominated by Parliament; two each by
the Cabinet of Ministers and Supreme
Court. Appointed by Parliament.

Nonrenewable 10-year term

Lithuania Parity in nomination: President, the
Chairs of Parliament and Supreme
Court. Appointed by Parliament.

Nonrenewable 9-year term

Kyrgyzstan Nominated by President. Appointed by
Parliament.

Nonrenewable 5-year term

Moldova Parity in appointment: Parliament, the
President, and Magistracy

6-year renewable termsa

Russia Nominated by President. Appointed by
upper chamber of Parliament.

Was life tenure; changed to
nonrenewable 12-year term.

Tajikistan Nominated by President. Appointed by
Parliament.

Nonrenewable 5-year term

Turkmenistan Nominated and appointed by President. 5-year term but President can
remove before completion

Ukraine Nominated by President. Appointed by
Parliament.

Nonrenewable 5-year term

Uzbekistan Nominated by President. Appointed by
Parliament.

Nonrenewable 5-year term

Notes: a Different procedures may be used for nomination and appointment of the Chief
Justice.
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associated with institutional choice: why do societies choose particular selection and
retention institutions? Why do they formally alter those choices? Comparative
analyses, again owing to variation among countries, present an extremely fruitful
way to gain leverage on these sorts of important but heretofore unaddressed
questions.

Access to Courts

Just as institutions governing judicial selection vary from country to country, so too
do those pertaining to access to courts. But, as a general matter, judges can only
decide issues when they come to court in accordance with the jurisdictional rules
that the constitutional text or the legislature has prescribed. Yet even then, the
judicial process does not automatically go into operation. Judges, in the United
States and throughout the world, have imposed a series of informal barriers or
developed norms that act as barriers to their courtrooms.

The use of formal and informal norms has given rise to many questions, ranging
from whether those norms work to the advantage of particular litigants, to what
effect they (and other forces) may have on the agendas of courts. Here we explore
yet another – what factors, whether norms or others, influence how judges serving
on discretionary courts make decisions over which disputes to hear and resolve and
which to reject, that is, how do they go about setting their agendas? This question
has fascinated generations of judicial specialists (e.g., Boucher and Segal, 1995;
Caldeira and Wright, 1988; Schubert, 1959; Tanenhaus, Schick, Muraskin, and
Rosen, 1963; Ulmer, 1972) – as well it should. After all, agenda setting is one of
the most important activities undertaken by justices, or any political actors for that
matter (see Cobb and Elder, 1983; Kingdon, 1984; Riker, 1993). And it is made even
more so in the case of courts, given that the workloads in some are truly monumen-
tal – the US Supreme Court receives roughly 7,000 requests for review, the Russian
Constitutional Court about 8,000 – and their discretion seemingly equally as high –
these days, Supreme Court justices typically hear and decide fewer than 100 cases
per term, Russian justices roughly 40. Even courts with fewer cases on their dockets,
such as the Canadian Supreme Court, which receives about 450 requests for leave
each year, may exercise a substantial degree of discretion; indeed, the Canadian
Court decides only about 80 per year.

And, yet, despite all the literature on this topic, scholars have not come to
agreement on an answer. Some offer legal or jurisprudential models to explain the
agenda-setting process (Provine, 1980); others see it as a clear example of sincere
voting to further policy goals (Krol and Brenner, 1990); still a third set suggest that it
is laden with strategic calculations (Caldeira, Wright, and Zorn, 1999); finally there
are those who point to the litigants themselves (Ulmer, 1978). This disagreement, we
should stress, is not just a matter of emphasis; it is fundamental and it is an
impediment to the development of an understanding of a crucial part of the judges’
work – the establishment of their institutional agenda. We return to this point later
in the section. For now, let us consider the four basic perspectives with the acknow-
ledgement that while all are dominant, no one dominates.

Scholars adhering to a legal or jurisprudential account hold that judges seek to
reach principled decisions at the agenda-setting stage – those based largely on the
impartial dictates of various rules governing their review process. In the United
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States, that would be Rule 10, which specifies that the justices will accept cases over
which conflict exists in the state and federal courts or with Supreme Court prece-
dent; in Canada, the key institution is Section 40(1) of a 1975 amendment of the
Supreme Court Act, which places emphasis on the ‘‘public importance’’ of issues
raised by counsel (Flemming, Krutz, and Schwank, 1999). When judges follow these
sorts of rules, so the argument goes, they are engaging in principled agenda setting
because the rules themselves are impartial as to the type of possible result over a
particular petition. If judges looked only at whether conflict existed or not or
whether the dispute was of public importance their agenda-setting decisions would
not reflect their own policy preferences over the substantive consequences of a case
but, rather, those of the dictates of the rule itself.

Certainly, there is some support that judges do, in fact, behave in this way. Based
on interviews with US Supreme Court justices and their clerks, Perry (1991: 127)
concludes that: ‘‘Without a doubt, one of the most important things to all the justices
is when there is a conflict in the circuits. All of them are disposed to resolve conflicts
when they exist and want to know if a particular case poses a conflict.’’ Flemming et
al.’s (1999) research reinforces this general conclusion from beyond the borders of
the United States. Based on a painstakingly detailed analysis of the Canadian
Supreme Court’s agenda-setting decisions, they conclude that ‘‘jurisprudential
factors that reflect the ‘public importance’ rule’’ (1999: 21) are the most significant
predictors of review.

While virtually all scholars who study agenda setting believe that the legal ap-
proach has some merit, many would take issue with the view that it provides the key
to explaining agenda setting, at least in the US Supreme Court. As Caldeira and
Wright (1988: 1114) write, Rule 10 is not all that helpful in understanding ‘‘how the
Court makes gatekeeping decisions.’’ During the 1989 term, for example, the
justices declined to review more than 200 petitions that in one way or another met
the criteria stated in its rule (Baum, 2001); and, of the 184 cases it agreed to decide
during its 1981 term, only 47 (25%) possessed real conflict (O’Brien, 2000).

Seen in this way, the legal considerations listed in various court rules may act as
constraints on the justices’ behavior (e.g., the American Supreme Court might reject
petitions lacking genuine conflict) but they do not necessarily further our under-
standing of what occurs in cases meeting the criteria. That is why scholars have
looked elsewhere, with one set urging for the adoption of the sincere policy model
(also called an error-correction or reversal approach). On this account, judges have
policy goals at the review stage – that is, they would like to see the final opinion of
their court reflect their preferred position – and they achieve them by voting
sincerely. In operational terms, judges will vote to grant those cases in which they
disagree with the lower court outcome. For example, a right-of-center judge will
vote to hear cases in which the lower court reached a liberal decision; a left-of-center
justice would prefer to review those decided conservatively below.

Because in many countries constitutional tribunals are not part of the ordinary
court system, this hypothesis is quite difficult to assess outside the context of
American-styled judiciaries. Nonetheless, at least within the United States, a good
deal of support exists for it. In a study that considered the effect of policy preferences
while holding constant other factors that may affect the agenda-setting decision,
Caldeira and Wright (1988: 1120), for example, conclude that ‘‘justices’ ideological
predilections affect their decisions in much the same way that other elite political
actors are motivated by their personal ideological agendas.’’ Providing some
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confirmation of these results, albeit of agenda setting of a somewhat different form,
is George’s (1999) study of the determinants of the decision to grant en banc review
by US Courts of Appeals. Her data show that ‘‘extremely conservative courts of
appeals . . . are far more likely to rehear a liberal decision en banc than a conservative
one’’ (1999: 256).

In light of these sorts of findings, many scholars have come to accept the view
that judges are policy-oriented and actively make choices to advance that goal at
the review stage or, for that matter, at all others (see, e.g., Caldeira, Wright, and
Zorn, 1999; Epstein and Knight, 1998; Eskridge, 1991b; Gely and Spiller, 1990;
Maltzman, Spriggs, and Wahlbeck, 2000; Spiller and Gely, 1992). Where questions
arise is over whether they pursue their policy goals in a vacuum (i.e., they always
vote on the basis of their sincere preferences) or they pursue them with some
consideration of the preferences and likely actions of their colleagues. On the
strategic policy account, they do the latter: in deciding whether or not to review a
case, judges take into account the likelihood of their ability to win at the merits
stage. After all, proponents of this account ask, why would policy-oriented justices
vote to review a case if they did not think their side could muster sufficient support at
the merits stage?

Does the evidence support this view? Yes but it is not monolithic. As early as
1959, Schubert relied on inferences from patterns of data (rather than actual
certiorari votes) to argue that during the 1940s, liberals on the US Supreme Court
chose to grant FELA cases in which the lower court had decided against the worker
and in which the worker would have a good chance of winning at the merits stage. In
other words, justices ‘‘defensively deny’’ (when they decline to review cases that they
would like to hear because they believe they will not prevail at the merits stage) but
they do not ‘‘aggressively grant’’ (when they take a case that ‘‘may not warrant
review because they have calculated that it has certain characteristics that would
make it particularly good for developing a doctrine in a certain way, and the
characteristics make it more likely to win on their merits . . . ’’ Perry, 1991: 208).
But Boucher and Segal (1995) claim that justices pay attention to probable outcomes
when they wish to affirm (an aggressive grant strategy) but not when they desire the
Court to reverse, while Caldeira and his colleagues (1999) find evidence of both
aggressive grants and defensive denials.

Yet a fourth perspective on agenda setting asserts that the status of particular
parties, whether ‘‘repeat players’’ or ‘‘one-shotters,’’ ‘‘upperdogs’’ or ‘‘underdogs’’
explains review decisions. McGuire and Caldeira (1993), for example, show that the
US Supreme Court is more likely to grant review when an experienced attorney
represents the appellant; Ulmer (1978) demonstrates that upperdogs, under certain
conditions, have a clear advantage in the American high court; and Flemming and
his colleagues (1999: 23) assert that ‘‘the status of parties and kinds of lawyers who
represent them influence the odds of leave’’ in the Canadian Supreme Court – though
with the caveat that ‘‘they take a backseat’’ to those factors designed to capture the
‘‘public importance’’ rule. Finally, along similar lines, numerous studies have indi-
cated that when the federal government is a petitioner to a suit, the US Supreme
Court is more likely to grant review (Armstrong and Johnson, 1982; Caldeira and
Wright, 1988; Tanenhaus et al., 1963; Ulmer, 1984).

Why the United States (which is represented by the Solicitor General in the
Supreme Court) is so successful is open to speculation. What we do know, and
what we hope readers can gather from even this short review, is that it is easy to
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understand why some scholars have concluded that the agenda-setting literature is a
‘‘mess’’ (Boucher and Segal, 1995). Even those who agree on the basic motivation of
judges at the review stage – the pursuit of policy – disagree over whether judges
advance that goal by always voting sincerely or by making strategic calculations
about the eventual outcome at the merits stage.

It is also worth stressing that this ‘‘mess’’ is a nontrivial one. To the contrary: it has
a major effect on our ability to reach a precise understanding of the agenda-setting
process, to generate clear-cut predictions. Compounding matters even further is the
existence of other plausible explanations that scholars have yet to consider in any
serious fashion. For example, it is possible that judges do engage in strategic agenda
setting but not with regard to one another; rather they may be attentive to the
preferences and likely actions of other relevant actors – such as executives and
parliaments – when they go about their agenda-setting task. Consider this comment,
from a justice on the Russian Constitutional Court:

When in December 1995, before the [parliamentary] elections and in the very heat of
the electoral campaign, we received a petition signed by a group of deputies concerning
the constitutional validity of the five percent barrier for party lists. We refused to
consider it. I opposed considering this request, because I believe that the Court should
not be itching for a political fight . . . The Court must avoid getting involved in current
political affairs, such as partisan struggles. (Nikitinsky, 1997: 85)

Though this does not provide proof positive of the existence of yet another explan-
ation of agenda-setting decisions, it is suggestive: The field may be even messier than
many scholars think.

What then could be done to clean up this ‘‘mess’’? Several things come to mind.
First, scholars ought to refrain from taking certain ‘‘short cuts’’ when they conduct
their studies – short cuts that are potentially problematic and may explain the mixed
findings in this area. One that comes readily to mind is selection on the dependent
variable: in a nontrivial fraction of published studies (e.g., Brenner, 1979; Krol and
Brenner, 1990; Palmer, 1982; Provine, 1980) the authors analyze only those cases to
which the court in question granted review rather than the full set of petitions –
grants and denials. We understand why scholars invoke this strategy – they may lack
the time, resources, or both to take another route. But we also must acknowledge
that it is replete with potential pitfalls, the most important one being the introduc-
tion of bias: since we know (at least in the US context) that cases granted review are
not representative of the universe of petitions – in fact, a great deal of research has
demonstrated that they vary systematically from nongranted cases – it may be
difficult to reach high quality inferences about the way in which justices select
cases to review by considering only those petitions they grant. Second, as scholars
eliminate this and other shortcuts, they could make an important addition. Just as
with the case for judicial selection and retention, they ought to increase the reach of
their studies to include discretionary courts abroad. As the author of one of the few
comparative analyses in this area (Flemming, 1997: 1) put it: ‘‘Very little is known
about agenda setting by courts of final appeal in countries other than the United
States. As a consequence, we do not know if the large and well-developed American
literature on this topic can be generalized beyond the U.S. Supreme Court.’’ Having
just undertaken an extensive review of the relevant literature, we could not agree
more.
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Limitations on Judicial Power

In the last section we examined research exploring how judges on discretionary
courts make decisions that, in effect, limit access to their tribunals; this section
considers scholarship investigating the limitations imposed on judges by their polit-
ical and institutional settings. Just as the other bodies of literature we have thus far
considered are vast, so too is the research in this area – with previous work suggest-
ing that judges must be (or need not be) attentive to the preferences and likely
actions of a wide range of actors, from members of the executive and legislative
branches (e.g., Eskridge, 1991a, 1991b; Spiller and Gely, 1992) to judges on higher
courts (Segal, 1995; Songer, Segal, and Cameron, 1994) to citizens (Mishler and
Sheehan, 1993, 1996; Stimson, MacKuen, and Erikson, 1995).

In what follows, we have chosen to focus on literature exploring the limits that
elected political actors may (or may not) impose on judges. We do so for several
reasons, chief among them is this: while questions concerning the effect of elected
actors are not new – scholars have been raising them for nearly a half century, maybe
longer – today’s researchers have invoked new theories and methodologies, as well
as expanded their substantive concerns to incorporate courts abroad and to explore
them. Accordingly, this line of inquiry has a very contemporary feel to it and one
worthy of consideration here.

The central question within this recent spate of literature is a simple one: to what
extent do members of legislatures and executives constrain the behavior of judges?
Developing clear responses, though, is far from simple. To begin with there is the
matter of why we even pose this question, at least as it pertains to judges who need
not face re-election or attain approval from elected actors to retain their jobs; in
other words, why would we even expect judges with, say, life tenure, to pay heed to
the preferences and likely actions of elected actors? Some scholars say we should
not. Segal and Spaeth (1993), for example, claim that, under certain institutional
conditions – including the existence of life tenure, the lack of superiors in the judicial
hierarchy, and the dearth of political ambition – judges on high or constitutional
courts will be free to ignore the desires of elected actors. Under these conditions, the
judges will simply behave in ways that accord with their own policy preferences.

But others say that even judges who meet Segal and Spaeth’s conditions must take
into account the preferences and likely actions of legislatures (Epstein and Knight,
1998; Epstein, Knight, and Martin, 2001; Murphy, 1964; Rosenberg, 1992). They
make this claim on a number of grounds: key among them is that even if judges are
‘‘single-minded seekers of legal policy’’ (George and Epstein, 1992: 325) as Segal and
Spaeth contend, why would those judges not care about the ultimate state of that
policy? To rephrase the question: why would justices who are policy-preference
maximizers take a position they know the legislature would overturn? To argue
that justices would do this – merely vote their attitudes – is to argue that courts are
full of myopic thinkers, who consider only the shape of policy in the short term. Such
an argument does not square with much important writing about how American-
style courts interpret statutes – including Eskridge’s (1994, 1991a, 1991b), which we
discussed earlier. It also does not seem to sit comfortably with an emerging body of
literature on constitutional adjudication. While legislatures and executives cannot
typically pass legislation to overturn decisions reached by courts on constitutional
grounds, they can take many other steps to punish ‘‘errant’’ courts, thereby making it
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difficult for them not just to achieve policy goals but to develop or maintain some
level of legitimacy, as well. Rosenberg (1992) outlines a few of these steps, all of
which the US Congress, the President, or both have attempted to take:

(1) [U]sing the Senate’s confirmation power to select certain types of judges; (2) enacting
constitutional amendments to reverse decisions or change Court structure or procedure;
(3) impeachment; (4) withdrawing Court jurisdiction over certain subjects; (5) altering
the selection and removal process; (6) requiring extraordinary majorities for declar-
ations of unconstitutionality; (7) allowing appeal from the Supreme Court to a more
‘representative’ tribunal; (8) removing the power of judicial review; (9) slashing the
budget; (10) altering the size of the Court. (Rosenberg, 1992: 377)

Rosenberg’s list of weapons pertains directly to the American context. Even more
radical steps have been taken abroad. In Russia, for example, President Boris Yeltsin,
angry at its ability to check his power, suspended his nation’s constitutional court in
1993. The justices were not able to resume their work until nearly two years later,
when Russia adopted a new constitutional text.

It is these sorts of weapons, scholars argue, that lead judges to pay attention to the
preferences and likely actions of those in a position to deploy them. But is such
behavior on the part of justices wide-scale and wide-ranging? Given the state of
existing literature, it is hard to tell.

Which takes us to a second complication: even if we believe that judges feel
constrained by legislatures and executives, documenting that is extremely difficult.
The chief problem is this: when judges rule in favor of, say, the existing regime, they
may do so because they share the preferences of that regime, not because they are
attempting to appease that regime. And distinguishing these forms of behavior –
sincerely and sophisticated, respectively – turns out to be no easy task.

This is not to say that scholars have not tried. Quite the opposite: they have
produced interesting analyses of the relationship between executives and legislatures
and courts in Argentina (Helmke, 1999), Russia (Epstein, Knight, and Shvetsova,
2001), Germany (Vanberg, 1999), and, of course, the United States (Spiller and Gely,
1992). But the results have been somewhat mixed and the literature insufficiently
developed to reach any firm conclusions yet.

What this suggests is that we still have a long distance to travel before we fully
understand the effect elected actors may have on courts. We could say the same
about the flipside – the constraint courts may place on legislatures and executives,
which is, as some scholars have recognized, a topic ripe for further systematic
analysis (Martin, 2001; Stone, 1994, 1995; Sweet, 2000) as well as about the
many other actors with whom courts, directly or indirectly, interact. These include,
as we mentioned at the onset, the public and other judges in the hierarchy. We are
making substantial progress on these fronts but both deserve even more sustained
attention given the potentially important role they may play developing a fuller
appreciation of the role of courts in their societies.

Judicial Decision Making

It seems that we have started each new section with the claim that ‘‘this area has
generated an immense amount of research.’’ This is certainly true with regard to the
other areas but it is doubly so for judicial decision making. Over the past five
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decades, members of the law and society community have produced mounds of
paper attempting to explain judicial decisions – be they decisions that involve fact
finding, using precedent, or interpreting laws or constitutional texts. The result is a
vast literature that approaches the subject from normative and positivist perspec-
tives, with theories adopted and adapted from the social sciences and humanities,
and with data that are qualitative and quantitative.

Once again no one chapter, much less a section of one chapter, could consider all
this scholarship. And we will not try. Rather, our intent is to highlight an area that
has attracted considerable attention from scholars studying judges in common law
(and now even civil law) systems: what role does precedent play in court decisions?
Research has supplied three distinct answers: a lot, some, or none.

When it comes to lower tribunals, there is little disagreement among scholars that
precedent probably matters a lot – though they disagree on why that may be so. To
some, the explanation lies in the hierarchy of justice (Segal, 1995; Songer, Segal, and
Cameron 1994): because lower court judges do not want to be reversed by their
‘‘superiors,’’ they abide by precedent established by those superiors. Take trial court
judges: although their superiors – jurists on intermediate appellate courts – give a
certain presumption to their judgments, reversals of lower courts’ rulings do occur.
By the same token, tribunals of last resort may have the opportunity to review
decisions made by intermediate appellate courts; and they, too, have not hesitated
to reverse their colleagues on lower courts. Rehnquist once explained why the US
Supreme Court had, in the early 1980s, reversed 27 of 28 rulings by the Court of
Appeals for the Ninth Circuit: ‘‘When all is said and done, some panels of the Ninth
Circuit have a hard time saying no to any litigant with a hard luck story.’’ Such
extensive monitoring of one particular circuit may be exceptional; but, as Segal and
his colleagues have demonstrated (Segal, 1995; Songer, Segal, and Cameron, 1994),
the mere threat of review by the Supreme Court may induce judges of intermediate
appellate courts to follow the commands of their superiors.

To others, the explanation lies not in the desire of judges to avoid reversal but in
their interest in following ‘‘their professional obligations,’’ in reaching principled
decisions. Research adopting this view, as Kahn (1999) puts it,

assumes that justices make decisions in an institutional context which informs the
choices they make. It assumes that the Court’s institutional norms and commitments
are important for the maintenance of constitutional principles and Court decision-
making. Moreover, justices must be principled in their decision-making process if they
are to have the continued respect of their colleagues, the wider interpretive community,
citizens, and leaders. Justices must not only convince us that a specific case decision is
wise, but also that the principles upon which they base their decision, and upon which
future cases are based, are appropriate. (Kahn, 1999: 176)

This perspective informs not just the use of precedent by lower court judges but,
quite pointedly, by courts of last resort as well. And it is this part of the explanation
– along with many others suggesting that precedent matters a lot for jurists serving
on their nation’s highest courts – that is the source of substantial disagreement.
While Kahn and other adherents of his brand of ‘‘historical institutionalism’’ suggest
that justices will follow principles, such as stare decisis, even when the principles
are at odds with their preferences, others respond ‘‘poppycock’’: when judges do
not have superiors, when they have life tenure, they need not be constrained by
precedent just as they need not be attentive to the preferences of legislatures and
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excutives; they can vote in accord with their own policy preferences (Segal and
Spaeth, 1993, 1996; Spaeth and Segal, 1999).

There is yet a third response – one that lies between these two extremes: precedent
neither is completely determinant or indeterminate of judicial outcomes; rather, it can
serve as a constraint on justices acting on their personal preferences (Epstein and
Knight, 1998;Knight andEpstein, 1996).On this account, judges have apreferred rule
that they would like to establish in the case before them, but they strategically modify
their position to take account of a normative constraint – a norm favoring precedent –
in order to produce a decision as close as is possible to their preferred outcome.

Why would they do so? At least two reasons come to mind. First, there are
prudential reasons to suggest that judges might follow precedent rather than their
own policy preferences. Stare decisis is one way in which courts respect the estab-
lished expectations of a community. To the extent that the members of a community
base their future expectations on the belief that others in that community will follow
existing laws, courts have an interest in minimizing the disruptive effects of over-
turning existing rules of behavior. If courts seek to radically change existing rules,
then the changes may be more than that to which the members of the community can
adapt, resulting in decisions that do not produce rules that will be efficacious.
Second, there are normative reasons why justices may follow precedent as opposed
to their own preferences. If a community has a fundamental belief that the ‘‘rule of
law’’ requires courts to be constrained by precedent, then judges can be constrained
by precedent even if they personally do not accept that fundamental belief. The
constraint follows from the effect of the community’s belief in its willingness to
accept and comply with the decisions of their courts. If the members of the commu-
nity believe that the legitimate judicial function involves the following of precedent,
then they will reject as normatively illegitimate the decisions of any court that
regularly and systematically violate precedent. To the extent that judges are con-
cerned with establishing rules that will engender the compliance of the community,
they will take account of the fact that they must establish rules that are legitimate in
the eyes of that community. In this way a norm of stare decisis can constrain the
actions of even those judges who do not share the view that they should be
constrained by past decisions.

Just as all three responses to questions about the importance of precedent have
their logical merit, so too do they have empirical support. As for the view that
precedent has a major effect on court decisions, we already have mentioned a study
by Segal and his colleagues substantiating as much at the intermediate appellate
court level. At the highest rungs of judicial systems the effect too has been docu-
mented both in studies relying on historical and qualitative evidence (e.g., Kahn,
1999) and on contemporary and quantitative data (e.g., George and Epstein, 1992).

But there are equally as many studies that dispute these findings, that claim
precedent has an almost negligible effect on decisions – even in those produced by
lower courts. Research by Cross and Tiller (1998) suggests that judges of US Court
of Appeals are less than faithful followers of precedents they do not like. When there
is a ‘‘whistleblower’’ on the court – that is, a judge ‘‘whose policy preferences differ
from the majority’s’’ (Cross and Tiller, 1998: 2155) and who will expose the
majority’s failure to apply relevant precedents – the majority will follow stare
decisis. But when a whistleblower is not present, according to Cross and Tiller, the
court will attempt to manipulate precedents to conform to its political values. Segal
and Spaeth (1996), focusing on the US Supreme Court, invoke a clever research
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design to arrive at a similar conclusion. They hypothesize that if precedent matters,
it ought to affect the subsequent decisions of members of the Court. If a justice
dissented from a decision establishing a particular precedent, the same justice would
not dissent from a subsequent application of the precedent. But that was not the
case. Of the 18 justices included in their study, only two occasionally subjugated
their preferences to precedent (see also Spaeth and Segal, 1999).

Finally, in a critique of Segal and Spaeth’s work, we (Knight and Epstein, 1996)
offered widespread evidence of behavior that is consistent with the existence of a
norm of respect for precedent and that is inconsistent with the lack of such a norm.
That evidence ranged from the use of precedent in attorneys’ briefs, to appeals to
precedent made by Supreme Court justices in their private conferences, to citations
to precedent in court decisions.

Undoubtedly, this debate will continue as all sides muster more and more support
for their positions. Some of that support will inevitably come from research that
maintains a focus on US courts at all levels, but we think researchers would be well
advised to gather evidence from other tribunals. Work that systematically looks at
the correlates of judicial decisions in other common law systems certainly exists (for
a view, see Tate and Haynie, 2001) but much of it is dated or considers just a few
(with precedent often not among them). At least to us, scholars of different minds on
the importance (or lack thereof) of precedent should find it nearly irresistible to turn
to courts abroad to develop and assess more and more observable implications of
their theories. We could of course say the same about virtually every topic we
explored herein.

Discussion

If anything, this brief essay has lived up to a promise we made at the onset: we could
only skim the surface (and now have). We did not cover many strains of research in
the areas we did cover; we left uncovered many areas altogether. Within the latter,
we are particularly regretful that we lacked space to discuss the impact of courts and
judges – a subject that is of considerable interest to law and society scholars and one
that has generated deep debate in recent years, or at least since publication of
Rosenberg’s (1991) The Hollow Hope. In that path-breaking book, Rosenberg
argued that Brown v. Board of Education (1954) produced little integration in
public schools in the South until Congress, at the insistent urging of the President,
the Department of Justice, the US Commission on Civil Rights, and the broader civil
rights movement, had enacted various pieces of civil rights legislation. This specific
finding, along with Rosenberg’s more general claim – that only under a very particu-
lar set of circumstances can courts generate significant social change – has its share
of supporters and detractors. Standing out among the latter is McCann (1994) who
documents how various groups and attorneys used litigation to extract from reticent
employers compliance with statutes and appellate decisions promoting the cause of
equal pay for women.

And, yet, even with this (and other) glaring omission(s), we see the emergence of
several themes. Some concern the role rules play in structuring the choices judges
make; others implicate the generalizability of findings across judges working at
different levels in their legal systems and in different societies. But at least one
takes us back to our starting point: while scholars have traveled some distance in
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their quest to understand various features of judicial processes as they pertain to
courts and judges, substantial gaps remain in our knowledge. Assuming a continued
emphasis on the development of theory, the expansion of our empirical targets, and
the application of cutting-edge technology, however, judicial specialists will fill
these gaps and fill them soon enough to make the task of those who write chapters
on ‘‘Courts and Judges’’ for future volumes even more daunting than the one we
faced.
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11
Jurors and Juries

Valerie P. Hans and Neil Vidmar

Many countries employ some form of lay participation, including the jury, in their
legal systems. Lay participation in legal decision making is justified on a number of
grounds. For example, supporters of the jury system claim that it improves decision
making and reduces the impact of biased or corrupt judges. The lay jury more fully
represents the community than elite law-trained judges. Jury service is said to
educate the public about the rules and responsibilities of citizenship. Jury decisions
better reflect contemporary community values and are thus more likely to be seen as
legitimate. This chapter surveys the theoretical ideas, empirical studies, and political
context surrounding the use of the jury in criminal and civil trials.

The enthusiasm for lay participation in the form of the jury has waxed and waned
over the centuries, and in recent times has again become increasingly controversial.
Some opponents maintain that although laypersons may once have been appropriate
as legal decision makers, today’s criminal and civil disputes are often too complex on
evidentiary and legal grounds for lay jurors to fully understand. The jury is also
charged with being soft on crime, racist, and holding other prejudices. Business
leaders chime in with complaints about the anticorporate bias and unpredictability
of civil jury decisions. Criticisms over incompetence and bias have stimulated
political and legal efforts to reduce the jury’s scope.

The political controversy over the jury has encouraged a good deal of scholarly
work about the jury as an institution. In the tradition of law and society scholarship,
some researchers have examined the historical, social, and political factors that
encourage or discourage the use of the jury and other forms of lay participation in
legal decision making.

Other scholarship has focused more specifically on how the jury fulfills its mul-
tiple functions. Models of juror and jury decision making and empirical studies of
the impact of evidence, legal instructions, individual attitudes, and personal charac-
teristics have provided new insights into how jurors undertake their task. Additional
work has addressed the criticisms that jurors are incompetent and biased. Results



 

from that work have largely acquitted the jury, although areas of vulnerability
have been identified. Jury reforms based on this empirical research have been
implemented.

The chapter provides an overview of these developments and concludes with a
consideration of new directions in jury use and scholarship. We also reflect on the
jury’s functions as a democratic institution.

A Historical and Comparative Picture

of the Jury

Historians of law have identified rudimentary forms of the jury as far back as
thirteenth century England (Green, 1985). These early jurors, predominantly white
male property owners, were more like witnesses than fact finders. Prominent resi-
dents from the local community were sworn to testify about their knowledge of a
civil or criminal dispute. The jury was gradually shifted from witnessing to fact-
finding over the next few centuries. Yet even so the jury was often under the control
of the judge, who had the power to overturn its verdict and even punish the jurors
for what he considered an improper verdict.

A jury de mediatate linguae, or mixed jury, heard some early English cases, in
which two communities contributed equal numbers of jurors to deliberate together
and reach a verdict (Constable, 1994). The use of the mixed jury reflected the view
that in some disputes between parties from different communities, a fair and legit-
imate resolution necessitated the involvement of people from both communities.
Mixed juries drew on the legal traditions and different orientations of both commu-
nities in arriving at their verdicts. A few juries de mediatate linguae were used in the
early history of the United States, and employed in New Zealand up to the middle of
the twentieth century when crimes involved whites and Maori aboriginals.

As the institution of the jury evolved over several centuries, it came to have more
power and independence, although judges still continued to dominate trial proceed-
ings and to comment upon the evidence for the jury (Beattie, 1986). Despite the fact
that early juries were composed of land-owning men with high community standing,
they often acquitted defendants of the charges against them even though the facts
strongly suggested guilt. In line with the sentiments of their communities, the jury
served the function of mitigating harsh laws that mandated hanging and extreme
punishments for minor offenses. The extent to which jury verdicts reflect leniency,
deeper appreciation of the context, or nullification of the law continues to intrigue
historians of law and scholars of contemporary jury systems.

A critical point in the jury’s development was reached in Bushell’s case in 1670.
Quakers William Penn and William Mead faced charges of seditious assembly for
preaching Quaker religious doctrine in the London streets. The judge instructed the
jury to convict upon the law and evidence, but the jurors resisted and ultimately
acquitted the Quaker defendants. The judge then convicted the jurors of returning a
false verdict, fined them and sent them to prison along with the defendants! The
juror Edward Bushell appealed the punishment, which was overturned. Bushell’s
case is lauded as a key one for jury autonomy. Henceforth jurors could not be
punished for what a judge considered to be a wrongful verdict.

A second important milestone in jury independence was the Seven Bishops case.
James II, King of Great Britain from 1685 to 1688, converted to Catholicism, in
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spite of the fact that the Anglican Church was the official state religion. In 1688 he
reissued a Declaration of Indulgence that lifted many restrictions on Catholics. He
ordered it to be read in the churches. Seven bishops protested that order on the ground
that it was contrary to the rulings of Parliament. James put them on trial for seditious
libel. A jury acquitted the bishops, creating a political defeat for James’s government.
The jury verdict in the Seven Bishops case is seen as a decision that helped establish the
power of Parliament and an independent judiciary over the king. The jury rejected the
king’s policy and the views of the king’s judges by a verdict that was based on
questions of intent and libel, thereby laying the groundwork for later legal opinions
establishing the jury’s ability, if not its right, to nullify the law (Green, 1985).

British imperialism facilitated global dissemination of the jury (Vogler, 2001). As
an essential component of English law, the jury was transported to the American
colonies, took root, and flourished there. As the Empire expanded to other parts of
the world in the eighteenth century, British colonists established the right of Eng-
lishmen to be tried by jury, although they often denied extending that right to
indigenous people in the colonies. Jury systems were established in Africa, parts of
India, Australia, New Zealand, and in some Caribbean and South American coun-
tries. European legal theorists became enamored of English legal procedures, includ-
ing the right to trial by jury, and as a result a number of European countries adopted
the jury for a time.

North America, in both its colonial and postcolonial phases, proved to be fertile
ground for the institution of the jury. Local juries were potent vehicles for resisting
British rule in the American colonies (Alschuler and Deiss, 1994). Protecting the
right to jury trial was a priority for the framers of the United States Constitution,
who mentioned the criminal jury in the Constitution and enshrined the right to
criminal and civil juries in the Constitution’s Sixth and Seventh Amendments.
Both criminal and civil juries continue to decide cases in the United States today,
although most disputes are resolved by other means such as settlements and plea
agreements.

Use of the criminal jury for resolving charges of serious crimes survives in many
other countries, including Australia, Canada, Ireland, Northern Ireland, New
Zealand, Scotland, and more than 40 other nations. As a practical matter, the civil
jury is nearly extinct outside of the United States, two provinces of Canada, and very
occasionally in Australia (Vidmar, 2000). Some countries incorporate lay decision
making into the justice system through different methods. Lay judges sit in mixed
tribunals with law-trained judges to decide cases in Germany, Croatia, and else-
where (Ivković, 1999). Other countries employ lay assessors to assist the judge
(Vidmar, 2002; Vogler, 2001).

Now that recent research has established the extent of the jury and other forms of
lay participation worldwide (see Vidmar, 2000, 2002; Thaman, 2001), sociolegal
scholars are starting to analyze how social, political, and other factors shape lay
participation in legal systems over time and place. That work is still at an early stage,
but some patterns are apparent. In many countries formerly under British rule, the
jury did not survive after independence because it was seen as an instrument of
colonial oppression, particularly when it had been restricted to English colonists,
or when it was associated with unfair verdicts against native residents. Rejection of
the jury systems occurred even when other aspects of the legal system were retained.
In other instances, when colonial rule lifted, indigenous law, having no history of the
jury, re-emerged and took hold.
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The increasing professionalism of the bar and the judiciary has been a major
factor in reducing reliance on the jury. Some legal systems, such as those in the
Netherlands and France, strongly emphasize the role of the professional judge in
investigating and developing evidence. The English-style jury is seen as incompatible
with that emphasis.

Over time, as law and legal training expanded in the common law countries, the
perceived value of the untutored members of the jury began to decrease, and
restrictions on what the jury could do were put into place. For example, in earlier
times juries were charged with interpreting and applying both the law and the facts.
In England a division between the function of the judge as the law giver and the jury
as the fact finder began to emerge in the 1700s. But in the United States, it was not
until the end of the nineteenth century that the roles of judge and jury became more
sharply delineated. Judges became the experts on the law, and juries were limited to
deciding the facts (Alschuler and Deiss, 1994).

Other reasons for a decline in the use of the jury lie outside the institution itself.
For example, in the United States, criminal cases are overwhelmingly resolved by
plea bargain rather than trial. Sentencing guidelines and mandatory minimum
sentences have further increased the power of prosecutors in getting defendants to
agree to plead guilty. In civil cases in the United States, alternative forms of dispute
resolution have been promulgated, diverting many cases from the jury. All these
factors have produced a situation in which juries are coming to play a largely
symbolic, but nevertheless very important, role in the justice system. In the United
States today, it is estimated that juries decide somewhere between 5 and 10 percent
of criminal cases, while in the United Kingdom the estimate is even lower at 1 percent
of criminal cases (Auld, 2001).

Despite the declining numbers, scholars and other commentators point to the
continuing significance of trial by jury. Alexis de Toqueville was an early observer of
the educational benefits of jury service. Writing in the 1800s about the United States,
he maintained that participation on juries was a prime method of educating the
public about the justice system and instilling in citizens a keen sense of justice. Marc
Galanter (1993) has noted that juries cast a long shadow, having an impact far
beyond their decisions in specific cases. Their verdicts send messages to potential
wrongdoers and victims, to negligent corporations, to lawyers and judges, about
likely outcomes in criminal and civil cases. These jury shadows enhance the effect of
the jury even if juries decide relatively few cases as they do today. Political efforts to
restrict or eliminate the jury only underscore the continuing power of the institution.

Current Debates over the Institution of the Jury

Over its history, the jury has been praised as a bulwark against tyranny and a
palladium of liberty on the one hand and a bastion of prejudice and incompetence
on the other. The debate has intensified in recent years, in both political and legal
arenas. Adding to the factors of increasing professionalism and alternatives to jury
trial described above, there have been specific efforts to channel and limit the scope
and power of the jury.

In England, the birthplace of the jury, where it was once heralded as a key
component of a just society, Lloyd-Bostock and Thomas write that a negative view
of the jury has gained ground; it is seen as ‘‘a costly, somewhat incompetent
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anachronism that merely creates opportunities for exploitation by ‘professional’
criminals at great public expense’’ (Lloyd-Bostock and Thomas, 2000: 53). These
views have accompanied the virtual elimination of the British civil jury, and
a substantial decline in the number of crimes deemed eligible for jury trial
(Auld, 2001).

In the United States, over the last three decades a number of social and political
issues thrust the jury’s fairness and competence front and center. In contrast to the
vast majority of countries worldwide, the United States still retains the death penalty,
and the jury’s role in capital cases has proven to be problematic. The 1972 case
of Furman v. Georgia overturned all death penalty statutes because of evidence of
inequity and capriciousness in capital jury trials and death sentences. However, a few
years later the Supreme Court ruled that because states had corrected the procedural
deficiencies, capital punishment was constitutional. Much recent empirical research
on death penalty juries strongly suggests that those procedural corrections have
severe inadequacies (Bowers and Steiner, 1998). The jury’s role in deciding guilt as
well as punishment in capital cases remains very controversial.

Fairness issues emerged on other fronts. American juries were found to over-
represent white men to the exclusion of racial and ethnic minorities and women,
requiring new approaches to selection of jury pools (Fukurai, Butler, and Krooth,
1993; Taylor v. Louisiana, 1975). Juries in the south were accused of practicing jury
nullification, ignoring the letter of the law to acquit people charged with civil rights
violations. Political trials during the civil rights and Vietnam War era stimulated the
development of social science techniques for jury selection. On efficiency grounds,
many jurisdictions changed jury size and decision rule, often without much prior
study, raising concerns about the reliability of jury verdicts.

The American civil jury as an institution was also thrust into the spotlight. In the
United States, legal decisions dating from the 1960s expanded tort liability, particu-
larly in business and industry. Juries now decided cases that formerly would have
been tossed out of court or decided by judges. Business leaders vehemently argued
that a group of uninformed citizens was unlikely to be fair, competent, and impartial
in deciding increasingly complicated disputes. They asserted that juries are tempted
to play Robin Hood, granting plaintiffs generous awards from the deep pockets of
business corporations. These twin concerns about the jury’s supposed proplaintiff
bias and incompetence fueled sharp attacks on the American civil jury. Business and
insurance companies lobbied state legislatures to place new restrictions on the civil
jury, in many cases successfully (Hans, 2000; Vidmar, 1995).

The work juries do also guarantees the jury’s role as a storm center. Jury decisions
often have political, social, and economic consequences that go beyond the parties in
a particular case. Criminal jury trials may involve charges of the most serious kind.
Civil jury cases can involve billions of dollars and place a doctor’s or a large
corporation’s reputation at stake. Juries decide high profile and other cases because
the parties have come to loggerheads and cannot agree on a settlement or plea
bargain. The adversarial battle of jury trial can be bitter and protracted. Juries
throughout history have arrived at verdicts that shocked the public, the litigants,
and legal commentators. Whether it’s the Salem witch trials of colonial New
England, the celebrity murder trial of football star O. J. Simpson, or the English
fraud case against Kevin and Ian Maxwell, the sons of wealthy British press baron
Robert Maxwell, jury trials make headlines with their verdicts. And not all observers
will agree that the jury got it right.
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Researching the Jury: Early Developments

One striking consequence of the legal and political debates over the jury’s perform-
ance has been to encourage scholarly work on the jury as an institution. The field of
jury studies received a major impetus from such debates. For instance, the earliest
systematic research on the jury was developed to address growing criticism that the
American jury was an outmoded and inefficient method of dispute resolution
(Kalven and Zeisel, 1966: 5–9). As debates over the jury’s continuing role intensified,
scholars responded by testing the claims in the debates, examining jury behavior,
and measuring the impact of proposed or enacted reforms.

The contemporary field of jury studies can be traced to the 1950s when Harry
Kalven, Jr. and Hans Zeisel of the University of Chicago Law School directed a novel
research program designed to examine the American jury (Hans and Vidmar, 1991).
In the postwar United States, there were heated debates about whether the jury had
outlived its usefulness. At the University of Chicago Kalven and Zeisel initiated a
collaborative research project to study the jury’s operations. Drawing on their
diverse perspectives from the fields of law and social science, their group of research-
ers generated a new multidisciplinary research model that served as a paradigm for
future sociolegal projects (Simon and Lynch, 1989).

The Chicago Jury Project was not just the first systematic study of the jury. It
remains one of the best. The research team employed multiple methods to examine
the jury, including analysis of jury trial statistics, post-trial interviews, experimental
jury simulations, and courtroom observations. The best-known part of the project
was a judicial questionnaire that was sent to judges presiding over jury trials in state
courts throughout the United States. Hundreds of judges participated in this path-
breaking research, providing their views and descriptions of the case, the jury’s
verdict, and the hypothetical verdict the judge would have reached in a bench
trial. The results were presented in an influential book, Kalven and Zeisel’s The
American Jury (1966).

A central finding of the research was that in both criminal and civil cases, juries
and judges agreed on the verdict most of the time. In 78 percent of the cases, the
judge’s hypothetical verdict and the jury’s actual decision were the same. When they
disagreed in criminal cases, the jury tended to be more lenient. Disagreements were
linked primarily to the distinctive values that juries bring to their task, including the
jury’s more generous interpretation of reasonable doubt, jury sentiments toward
the defendant, and disagreements with the law. In civil cases the disagreements
between judge and jury were about evenly split between plaintiffs and defendants.

Notably, the difficulty of the evidence did not produce higher rates of judge–jury
disagreement. One would have expected more disagreements if juries had trouble
understanding complicated evidence. This was a critically important finding, as even
in the 1950s commentators were questioning the wisdom of relying on lay decision
makers in an increasingly complex legal world. Kalven and Zeisel concluded that
juries were generally competent fact finders. Their overall message about jury
competence and performance was quite positive, and was frequently cited in schol-
arly books and articles and legal opinions (Hans and Vidmar, 1991). The impact of
their research on political debate is difficult to trace, yet it probably protected the
institution of the American jury in the decades that followed. Although the research
was conducted in the 1950s, the basic finding of relatively high agreement between
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judge and jury has been replicated in more recent projects (Hannaford, Hans, and
Munsterman, 2000; Heuer and Penrod, 1994).

Empirical research on the jury in other countries occurred much later. Like the
Chicago Jury Project, research in countries such as Great Britain, Canada, Australia,
and New Zealand was stimulated by concerns about whether the jury was still a
suitable decision maker for contemporary disputes. However, a major impediment
to research in these common law countries is that jurors are either expressly
forbidden or strongly discouraged from discussing their jury deliberations. There
are other hurdles. The British researchers Baldwin and McConville (1979) proposed
replicating Kalven and Zeisel’s judge–jury agreement study, but English judges
would not cooperate.

British research undertook alternative approaches to studying the jury, including
shadow juries and mock jury studies, to answer questions about the English jury
that could not be addressed with actual juries (McCabe and Purves, 1974). As part
of an overview of the Canadian jury system, the Law Reform Commission of
Canada (1980) commissioned several studies, including public opinion and juror
surveys and mock jury research. With increasing concern about jury performance
in New Zealand and Australia, law commissions in those two countries recently
obtained exceptions to the law prohibiting jurors to discuss their experiences so that
researchers could undertake jury interviews (Young, Cameron, and Potter, 1999;
Chesterman, Chan, and Hampton, 2001).

Jury Simulation Methodology

Although analysis of judge–jury disagreement was the central focus of The American
Jury, scholars associated with the project, notably Fred Strodtbeck and Rita James
Simon, undertook experimental studies of mock juries to answer current legal
questions about the jury. Perhaps because the study designs were developed within
the Chicago Jury Project’s collaborative law–social science framework, these ori-
ginal jury simulations presented realistic trial materials to subjects drawn from jury
pools, and were designed to address questions central to legal debates about the jury.
For example, Simon’s work tested the effect of different legal definitions of the
insanity defense (Simon, 1967).

Subsequent generations of jury researchers enthusiastically adopted jury simula-
tion methodology. Psychologists in particular leapt at the opportunity to test psy-
chological theories using the engaging vehicle of the jury trial. A number of
theoretical developments within psychology – social perception and cognition,
attribution theory, prejudice, and group process – could be examined by studying
jury decision making. However, in contrast to the Chicago Jury Project’s collab-
orative interdisciplinary model, some of the psychologists who employed the
jury simulation paradigm did not have lawyer collaborators, learned law on their
own, and were much more interested in psychological questions than in legal ones.
From a legal perspective, many early jury simulations were poorly conceptualized
(Vidmar, 1979).

A case in point is a 1969 article published in a highly respected American
psychology journal. Psychologists David Landy and Elliott Aronson used jury simu-
lation methodology to test a social psychological theory of attraction. College
students read brief written descriptions of cases that included information that
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would not be allowed in actual courtrooms, making individual sentencing recom-
mendations instead of verdicts. Concluding that the character of the victim and the
defendant affected sentencing, Landy and Aronson commented on their study’s
relevance to actual juries, invoking Kalven and Zeisel’s findings on the impact of
character (Landy and Aronson, 1969). A focus on answering psychological rather
than legal questions, minimal and often inappropriate legal materials, and unwar-
ranted generalizations to the legal realm characterized this and some other early jury
simulation studies, lessening their value for the field of jury studies (Vidmar, 1979;
Weiten and Diamond, 1979).

The courts have also debated the validity and generalizability of jury simulation
studies. In the United States, some Supreme Court cases have cited jury research.
Ballew v. Georgia (1978) dealt with the constitutionality of five-person juries. The
Supreme Court drew on jury simulation research contrasting six-person versus
twelve-person juries to reach its decision that jury size was an important factor
and that six people at a minimum were needed to protect important jury functions.
In contrast, Lockhart v. McCree (1986) evaluated a challenge to the death penalty
based on jury simulation findings that death-qualified juries were conviction-prone.
The McCree majority concluded that the jury simulation research was flawed and
could not be generalized to real juries. Social scientists, though, pointed out that the
opinions in both Ballew and McCree made errors in their assessments or applicabil-
ity of the jury simulations. Just as psychologists were sometimes naı̈ve about the law,
so too were the judges found lacking in the fine points of assessing research method-
ology and empirical data.

The expansion of empirical scholarship on juries

Despite critical assessments, and a chilly reception in the legal arena, jury simulation
as a method of research, and the jury as an object of scholarly study, continued to
expand in the United States and elsewhere, for example, Honess, Levi, and Charman
(1998) and Lloyd-Bostock (2000) in England and in Canada, Schuller and Hastings
(1996). Part of the impetus was the social and political debate over the continuing
validity of the institution. Developments in various scholarly fields encouraged
interdisciplinary and collaborative research, enabling professors trained in social
science disciplines to undertake more legally sophisticated research. Although un-
realistic jury simulations still find their way into the journal literature, contemporary
research on juries includes many jury simulations of high verisimilitude (e.g., Hastie,
Penrod, and Pennington, 1983; Horowitz and Bordens, 1990; Cowan, Thompson,
and Ellsworth, 1984; Honess, Levi, and Charman, 1998) as well as studies of real-
world jurors (Bowers and Steiner, 1998; Hannaford, Hans, and Munsterman, 2000;
Diamond, Vidmar, Rose, Ellis, and Murphy, 2003).

Scholarly Research Findings

Using a variety of increasingly sophisticated methods, jury scholars have developed a
substantial body of knowledge about the jury. We have already noted some of that
work, but it is worthwhile to sketch out other findings from the field of jury studies.
Some projects ask theoretical questions about how attitudes and characteristics
influence individual judgments about legal issues, models of legal decision making,
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and group processes. Other research is more applied in nature, addressed to jury
performance and jury reform.

Individual characteristics of jurors

One set of questions explores the impact of attitudes and personal characteristics on
how individual jurors perceive evidence and legal issues. This is linked to a central
legal concern, jury selection. The importance of individual characteristics is a long-
standing interest of psychologists, so it is not surprising that many psychology-
trained jury scholars have examined whether demographic and attitudinal factors
play a role in evidence evaluation and verdict preference. With a few notable
exceptions, characteristics such as a person’s age, gender, education, income, and
racial or ethnic identity have only modest or inconsistent impact on verdicts in mock
juror studies (Diamond, 1990).

Specific attitudes toward crime and justice are linked to juror decision making.
For instance, death penalty support is associated with conviction-proneness and a
crime-control orientation, attitudes that shape the evaluation of evidence, verdict
preferences, and evaluation of aggravating and mitigating circumstances (Butler and
Moran, 2002; Fitzgerald and Ellsworth, 1984). White men, in contrast to racial and
ethnic minorities and women, are more likely to support capital punishment. On the
civil justice side, beliefs in a civil litigation crisis are linked to more hostile assess-
ments of the plaintiff’s case (Hans, 2000). Case-specific attitudes tend to have the
strongest relationship to judgments, such as attitudes toward the crime of rape as
predictors of mock juror evaluations of sexual assault evidence, or attitudes toward
police in cases involving police evidence. A common finding is that attitudes have
more impact when the evidence is ambiguous and could support either verdict.

Jury selection consultants

Using insights from the jury studies field, and conducting their own polls and focus
groups, a cadre of professional experts serve as jury selection consultants in criminal
and civil trials in the United States. The origins of a systematic, research-based
approach to jury selection date to the political trials of the early 1970s, when social
scientists used techniques like public opinion polling and observation of nonverbal
behavior to assist lawyers defending politically unpopular clients such as Vietnam
War protesters. Jury selection consultants have developed and expanded different
methods, which now typically include mock juror focus groups, survey research,
case analysis, pretrial investigation of potential jurors, and in-court observation of
voir dire. These methods are used to develop profiles of ‘‘ideal’’ jurors who favor the
client’s side. For example, in the controversial O. J. Simpson double-murder trial,
the defendant’s jury selection consultant determined that less educated jurors were
more desirable as her research showed that they tended to be more skeptical of DNA
evidence, a central piece of evidence linking the defendant to the murders.

The practice of jury consulting remains controversial even as it expands. Some
jury scholars assert that the methods used, particularly the cheaper and popular
mock juror focus group, are ineffective, and that jury consultants promise too much.
Others express unease about the ethical implications of ‘‘stacking’’ the jury: does
it promote or undermine justice? Wealthy parties use it most, creating equity
concerns. Controversial or not, lawyers in many major criminal and civil trials in
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the United States employ jury consultants, and the major professional organization,
the American Society of Trial Consultants, which began in the early 1980s with a
handful of participants, now boasts over 400 members (Kressel and Kressel, 2002).

Models of juror decision making

The development of models of juror decision making constitutes an important
theoretical contribution to jury research. The question is: how do jurors take the
different pieces of evidence presented in a legal case and put them together to arrive
at a legal judgment? The most commonly accepted theoretical model is the ‘‘story
model’’ (Bennett and Feldman, 1981; Pennington and Hastie, 1986). This model
posits that jurors arrange evidence into a narrative account or story, which includes
important events, circumstances, states of mind, motives, and character evaluations.
To arrive at a verdict, jurors find the best fit between the story they’ve developed and
the available verdict alternatives. Psychologists Pennington and Hastie (1986) and
others have tested the story model. They found that mock jurors represent the
evidence in the form of a story, and that evidence presented in story order is more
compelling.

Although the story model has gained wide support, diverse psychological models
have been applied to the task of juror decision making, including information
integration theory (Anderson, 1981) and Bayesian approaches (Schum and Martin,
1982). Other researchers have studied how psychological phenomena such as reli-
ance on prototypes (Smith, 1991) and the hindsight bias (Casper, Benedict, and
Perry, 1989) affect juror decision making. There are numerous studies showing that
jurors sometimes have difficulty understanding the judge’s legal instructions. Draw-
ing on psycholinguistic theory, scholars have proposed revising instructions to
promote better comprehension and application (Elwork, Sales, and Alfini, 1982).

Group Decision Processes on the Jury

A third theoretical concern is how juries combine their diverse individual perspec-
tives into a group decision. How significant is jury deliberation? What group
processes operate to facilitate or hamper the reaching of a verdict?

Decades ago, Kalven and Zeisel offered an analogy between jury deliberation and
the development of already-exposed film: ‘‘It brings out the picture, but the outcome
is predetermined’’ (Kalven and Zeisel, 1966: 489). Drawing on a line of Chicago
Jury Project data in which actual jurors were asked to provide their first-ballot votes,
Kalven and Zeisel found that majorities ruled. When a substantial majority favored
one side or another, the jury almost always decided along with its majority prefer-
ence. Many mock jury studies have replicated that basic result, finding that as the
initial majority increases in size the likelihood of a congruent verdict also increases
(Kerr, 1993). In some studies, though, a leniency bias has been discovered. Jurors in
the numerical minority arguing for acquittal have greater impact than a comparable
minority arguing for conviction. Apparently, it is easier to raise a reasonable doubt
than to convince those with doubts (MacCoun and Kerr, 1988).

Researchers have developed some interesting insights about how jurors move
from one verdict preference to another and finally to unanimity during the course
of deliberation. As the deliberation goes on, jurors generally move in the direction of
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the current majority view. There is a significant momentum effect. If one side gains a
new member, then it is more likely to gain additional members. These social transi-
tion phenomena can be explained by normative and informational factors. As the
majority increases, the social pressures on the minority increase and the jury deliber-
ation includes a larger number of arguments that support the majority position.

Research using mock juries has analyzed the way that such groups begin the
deliberation process, and has discovered that how the jury begins is linked to the
overall nature of the deliberation. Juries that take a public vote right away are more
‘‘verdict-driven’’; they form subgroups with other jurors who have similar views and
present arguments and evidence that support their position. In contrast, ‘‘evidence-
driven’’ juries delay voting, instead beginning with a general review and assessment
of the evidence in the case. The evidence-driven jurors try to develop a joint
account of the events before taking a vote later on in deliberation (Hastie, Penrod,
and Pennington, 1983).

But does it make any difference? According to Kalven and Zeisel, the deliberation
process is basically no more significant than film developer. Yet even if verdict
outcomes fit the majority rule model, deliberation serves a number of functions that
in our view enhance the reliability and legitimacy of jury decision making. Deliber-
ation allows the collective pooling of information, corrects mistaken recollections or
conclusions, and clarifies and solidifies positions (Hans and Vidmar, 1986). Further-
more, in an empirical study of the relationship between first votes and final verdicts,
Sandys and Dillehay (1995) found that there is often substantial discussion prior to a
first vote, so first votes probably already reflect group process effects.

Deliberation may be quite important in civil jury trials, especially for damage
awards. In one study with civil jurors, most jurors reported that although they knew
who should win the case, they did not have a specific dollar figure in mind (Mott,
Hans, and Simpson, 2000). The specific amounts are generated during jury deliber-
ation, as jurors propose, justify, and adjust different levels of compensation for
plaintiffs. An intriguing polarization of awards has been found in some mock jury
studies in which individual award preferences are taken at the beginning of the
deliberation and contrasted with the final mock jury award (Diamond and Casper,
1992).

Finally, researchers have examined how jury size and decision rule affect group
deliberations, jury verdicts, and jury damage awards (Hans, 2001; Hastie, Penrod,
and Pennington, 1983; Saks and Marti, 1997). Smaller juries are less likely to
represent all segments of the community. Majority decision rule juries tend to have
shorter and more verdict-driven deliberations, and to pay less attention to those
expressing minority views. Juries have somewhat more trouble reaching a unani-
mous as opposed to a majority verdict, however.

Jury Reform

Whether justified or not, critiques of the jury have led to regular demands for jury
reform. From its inception centuries ago, the institution of the jury has continually
been in the process of change and modification. But the jury reforms have intensified
in recent years. These include overhauling jury selection procedures so that more
representative juries hear cases, changing the jury’s size and decision rule, modifying
trial practices to promote better jury decision making, improving jury instructions,

jurors and juries 205



 

and channeling and restricting the jury’s role (Munsterman, Hannaford, and
Whitehead, 1997). Jury scholars have advocated some of these reforms, and have
critiqued or tested the impact of others.

Researchers have undertaken comparative demographic analyses of communities
and jury pools, identifying instances in which the jury pool underrepresents particu-
lar demographic groups in the local population. These analyses have been presented
within the context of legal challenges to the jury pool in particular cases (see, e.g.,
Fukarai, Butler, and Krooth, 1993). The challenges have led in some instances to
improvements in the selection of jury pools. However, other scholars point to
continuing problems in the representativeness of juries. For example, Baldus and
his colleagues have discovered that the jury selection process in capital cases,
including the lawyers’ peremptory challenges, functions to exclude racial and ethnic
minorities (Baldus, Woodworth, Zuckerman, Weiner, and Broffitt, 2001). This work
points toward the necessity of additional reform.

Other reforms have modified the trial process to take into account the findings of
jury research. B. Michael Dann (1993), then an Arizona trial judge, wrote a signifi-
cant article in the Indiana Law Journal, arguing that trial practice should be changed
to take into account the documented tendency of jurors to take an active approach in
their decision making. He observed that current adversary trial practice reinforces
juror passivity, although jury research has found that jurors actively evaluate evi-
dence and generate stories from the beginning of the trial. Dann chaired an influen-
tial jury reform committee in Arizona, which proposed sweeping reforms of its jury
system, including allowing jurors to ask questions of witnesses, take notes during
trial (in some jurisdictions that is still forbidden), and permitting civil jurors to
discuss the evidence as the case proceeds rather than waiting until the start of jury
deliberations as is the standard practice in the United States. Strikingly, though,
Australia, New Zealand, and England have no case law forbidding jurors to discuss
the evidence together during trial, as long as it is not discussed with nonjurors.
Canadian jury instructions specifically instruct the jurors that they may discuss
evidence among themselves while the trial is going on. Many of the Arizona com-
mittee’s jury reform proposals were adopted in Arizona, and have been reviewed and
in some instances adopted in other US jurisdictions as well.

Jury scholars have studied the impact of these trial practice reforms. Heuer and
Penrod (1996) conducted two field experiments in the United States using actual jury
trials to study the effect of allowing jurors to ask questions of witnesses. In the
experiments, half of the jury trials were randomly assigned to a condition in which
the jurors were instructed that they could ask questions, while in the other half of the
jury trials, jurors were not given this instruction. The researchers then compared
what occurred in the two sets of trials. Heuer and Penrod discovered that jurors who
were allowed to ask questions did so, but not excessively. On average they asked one
question per two hours of testimony. The question asking had no discernible impact
on verdicts overall, but jurors who were allowed to ask questions reported that they
felt better informed and had enough information to reach a verdict. After their
research was released, the American Judicature Society distributed the results of
the project along with suggestions for implementation. By all accounts, the once rare
practice of allowing jurors to ask questions of witnesses has now become more
frequent (Munsterman et al., 1997).

The highly controversial Arizona reform, allowing civil jurors to talk among
themselves during the trial, was evaluated in two field experiments (Diamond
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et al., 2003; Hannaford, Hans, and Munsterman, 2000). In each study, some jury
trials were randomly assigned to a condition in which civil jurors were given the
instruction that they could talk about the case prior to deliberation, while in the
remaining jury trials they were prohibited to engage in such discussion. Hannaford
et al. found that about a third of the juries allowed to discuss the evidence did not
take advantage of the opportunity, because of a lack of breaks in short trials, or
because some jurors were uncomfortable with the idea. Although it was difficult to
measure, Hannaford et al. found no strong evidence that jurors who engaged in
discussion prejudged the evidence. Instead, many jurors reported that they changed
their minds frequently as the evidence developed. Jurors who discussed the evidence
said they found it quite helpful; however, no impact on verdicts was observed. Jurors
who discussed the evidence did say their jury experienced more conflict.

The Diamond et al. (2003) field experiment was unique in that the trials, jury
discussions, and jury deliberations were videotaped, with the knowledge and con-
sent of all parties including the jurors. They found that in complex cases, midtrial
discussions improved comprehension. With some possible minor exceptions, discus-
sion did not appear to foster premature judgment of the verdict, as many critics had
feared.

The Future of the Jury and Jury Research

In England in particular, there is much evidence that the criminal jury may be on the
way to near extinction. A small minority of Canadian judges would like to see it
disappear as well, even though the right to jury trial is enshrined in the Canadian
constitution. Changes in Canada’s criminal code have reduced the defendant’s right
to opt for jury trial. There are some grumbles about juries in New Zealand and
Australia, and it is possible that in the future some restrictions on the right to
judgment by one’s peers will appear in those countries. Due to their constitutional
status, criminal and civil juries are not likely to disappear in the United States, but
there are signs that the percentage of both civil and criminal cases tried by juries is
declining. Moreover, tort reform movements in the US produced legislative changes
such as limits on the amounts of pain and suffering and punitive damages that juries
can award. Cross-cutting these trends, in criminal cases a few recent US Supreme
Court decisions (Apprendi v. New Jersey, 2000; Ring v. Arizona, 2002) have
expanded the issues that juries are required to decide.

Pressures to reduce the right to criminal juries arise out a number of factors, chief
among them the professional aggrandizement of judge power, the economic costs of
jury trials, and empirically unsupported assertions about jury bias and incompe-
tence. There are also concerns about the tainting of jurors in a mass media age.
Community opinions can be shaped in advance of trial, precluding a fair evaluation
of the case. In civil cases, as noted above, there are claims of jury bias against
corporate and other deep pocket defendants, incompetence, and the unreliability
of decisions, that is alleged to cause chaos by the uncertain predictive shadow that
they cast on the rest of the tort system, thereby stifling innovation in products and
affecting American competitiveness.

Most of the negative claims about the criminal and civil jury systems have not
stood up to careful empirical tests. One important role for jury research is to
continue to expand the number of empirical studies of the jury, particularly field
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studies that will have greater weight with judges and legislators. New studies based
on a better understanding of individual and group decision-making processes may
assist in developing procedural changes to assist jurors.

The complicated issue of scholarly objectivity arises in these research endeavors.
Many jury researchers have a positive view of the jury to begin with. Perhaps this is
due to their knowledge of the fact that prior studies have usually exonerated the jury,
but there is also some indication of ideological commitment to the jury system. Some
jury research is funded by organizations with specific interest in reform movements.
Conducting research in an environment in which the institution one studies is
regularly subject to political attack, and when the findings are used to promote a
particular agenda, whether one agrees with that agenda or not, challenges trad-
itional notions of scientific objectivity.

Moving beyond the performance assessment that has characterized much jury
research to date, there is another important role for sociolegal research on the jury,
one that has been somewhat neglected. That goal is to assess the democratic and other
symbolic functions served by the jury. Lay participation in legal systems is close to
ubiquitous. Even though a few European countries such as Denmark and Belgium
have limited forms of the jury system, most do not. Instead, most other European
countries utilize laypersons in adjudicating serious criminal charges by means of
mixed tribunals of judges and laypersons. Countries in Africa, Asia, the Caribbean,
and Brazil in South America also inject laypersons into their criminal legal systems.

The recent revival of juries in Spain and Russia (Thaman, 1999), and the dissatis-
faction with the exclusively judge-based system in Japan (Lempert, 1992), raise
identical questions. Why is lay participation so omnipresent? Do laypersons simply
provide a necessary patina of legitimacy to the legal process? Or do they contribute
in some substantive way as well, perhaps keeping the professionals in touch with
contemporary norms and social attitudes? Furthermore, how do different methods
of lay participation, including juries, lay assessors, and lay judges, compare in their
ability to inject commonsense judgment into the legal systems? These are profound
but difficult questions to which at this point there can only be speculation. They pose
a theoretical and empirical challenge to sociolegal scholars from a number of
academic disciplines, including sociologists, historians, political scientists, lawyers,
and social psychologists. The goal of understanding the prevalence and variation in
lay participation in law is a significant one. It promises to remain an intriguing topic
of sociolegal research in the years to come.
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Ivković, S.K. (1999) Lay Participation in Criminal Trials: The Case of Croatia. Lanham, NY:
Austin & Winfield.

Kalven, H., Jr. and Zeisel, H. (1966) The American Jury. Boston: Little, Brown.
Kerr, N.L. (1993) ‘‘Stochastic models of juror decision making,’’ in R. Hastie (ed.), Inside the
Juror. New York: Cambridge University Press, pp. 116–35.

Kressel, N.J. and Kressel, D.F. (2002) Stack and Sway: The New Science of Jury Consulting.
Boulder, CO: Westview Press.

Landy, D. and Aronson, E. (1969) ‘‘The influence of the character of the criminal and his
victim on the decisions of simulated jurors,’’ Journal of Experimental Social Psychology 5:
141–52.

Law Reform Commission of Canada (1980) The Jury in Criminal Trials. Ottawa: Minister of
Supply and Services Canada.

Lempert, R. (1992) ‘‘A jury for Japan?’’ American Journal of Comparative Law 40: 37–71.
Lloyd-Bostock, S. (2000) ‘‘The effects on juries of hearing about the defendant’s previous
criminal record: A simulation study,’’ Criminal Law Review 2000: 734–55.

Lloyd-Bostock, S. and Thomas, C. (2000) ‘‘The continuing decline of the English jury,’’ in N.
Vidmar (ed.), World Jury Systems. Oxford: Oxford University Press, pp. 53–91.

Lockhart v. McCree (1986) 476 U.S. 162.
MacCoun, R.J. and Kerr, N.L. (1988) ‘‘Asymmetric influence in mock deliberation: Jurors’
bias for leniency,’’ Journal of Personality and Social Psychology 54: 21–33.

McCabe, S. and Purves, R. (1974) The Shadow Jury at Work. Oxford: Blackwell.
Mott, N.L., Hans, V.P., and Simpson, L. (2000) ‘‘What’s half a lung worth? Civil jurors’
accounts of their award decision making,’’ Law and Human Behavior 24: 401–19.

Munsterman, G.T., Hannaford, P., and Whitehead, G.M. (eds.) (1997) Jury Trial Innovations.
Williamsburg, VA: National Center for State Courts.

Pennington, N. and Hastie, R. (1986) ‘‘Evidence evaluation in complex decision making,’’
Journal of Personality and Social Psychology 51: 242–58.

Ring v. Arizona (2002) 122 S.Ct. 2428.
Saks, M.J. and Marti, M.W. (1997) ‘‘A meta-analysis of the effects of jury size,’’ Law and
Human Behavior 21: 451–67.

Sandys, M. and Dillehay, R.C. (1995) ‘‘First-ballot votes, predeliberation dispositions, and
final verdicts in jury trials,’’ Law and Human Behavior 19: 175–95.

Schuller, R.A. and Hastings, P.A. (1996) ‘‘Trials of battered women who kill: The impact of
alternative forms of expert evidence,’’ Law and Human Behavior 20: 167–87.

Schum, D.A. and Martin, A.W. (1982) ‘‘Formal and empirical research on cascaded inference
in jurisprudence,’’ Law & Society Review 17: 105–51.

Simon, R.J. (1967) The Jury and the Defense of Insanity. Boston: Little, Brown.
Simon, R.J. and Lynch, J.P. (1989) ‘‘The sociology of law: Where we have been and where we
might be going,’’ Law & Society Review 23: 825–47.

Smith, V.L. (1991) ‘‘Prototypes in the courtroom: Lay representations of legal concepts,’’
Journal of Personality and Social Psychology 61: 857–72.

Taylor v. Louisiana (1975) 419 U.S. 522.
Thaman, S.C. (1999) ‘‘Europe’s new jury systems: The cases of Spain and Russia,’’ Law and
Contemporary Problems 62: 233–59.

210 valerie p. hans & neil vidmar



 

Thaman, S.C. (2001) ‘‘The idea of the conference,’’ International Review of Penal Law 72:
19–23.

Vidmar, N. (1979) ‘‘The other issues in jury simulation research: A commentary with particu-
lar reference to defendant character studies,’’ Law and Human Behavior 3: 95–106.

Vidmar, N. (1995) Medical Malpractice and the American Jury. Ann Arbor: University of
Michigan Press.

Vidmar, N. (ed.) (2000) World Jury Systems. Oxford: Oxford University Press.
Vidmar, N. (2002) ‘‘Juries and lay assessors in the Commonwealth of Nations: A contempor-
ary survey,’’ Criminal Law Forum 13: 385–407.

Vogler, R. (2001) ‘‘The international development of the jury: The role of the British Empire,’’
International Review of Penal Law 72: 525–51.

Weiten, W. and Diamond, S.S. (1979) ‘‘A critical review of the jury simulation paradigm: The
case of defendant characteristics,’’ Law and Human Behavior 3: 71–93.

Young, W., Cameron, I., and Potter, S. (1999) Juries Survey: Report of Findings. Wellington,
New Zealand, Law Reform Commission.

Further Reading

Abramson, J. (2000) We the Jury: The Jury System and the Ideal of Democracy. Cambridge,
MA: Harvard University Press.

Daniels, S. and Martin, J. (1995) Civil Juries and the Politics of Reform. Evanston, IL:
Northwestern University.

Feigenson, N. (2000) Legal Blame: How Jurors Think and Talk about Accidents. Washington,
DC: APA Books.

King, N.J. (1999) ‘‘The American criminal jury,’’ Law and Contemporary Problems 62:
41–67.

Litan, R.E. (ed.) (1993) Verdict: Assessing the Civil Jury System. Washington, DC: Brookings
Institution.

jurors and juries 211



 

12
Regulators and Regulatory

Processes

Robert A. Kagan

The ever-proliferating rules and enforcement agents of the regulatory state have
become very important components of contemporary legal systems. Every day, at
least in economically advanced democracies, scores of governmental inspectors fan
out across the community – a white-collar police force enforcing regulations con-
cerned with workplace safety, air and water pollution, fire prevention, quality of
care in nursing homes, cleanliness in food processing plants, the proper maintenance
of airliners, elevators, school buses, and railroad tracks, and many more other
potential hazards. Still more regulatory officials scrutinize applications seeking
permits for factory expansions, new construction projects, new pharmaceuticals,
and new stock issues. The tightening web of regulatory obligations demands much
attention and money from business firms and other organizations. Regulatory offi-
cials, agencies, and rules quite often are enmeshed in political and legal conflict. And
that conflict has attracted the attention of sociolegal scholars. This essay seeks to
summarize certain aspects of what they have learned about regulators and regula-
tory processes, primarily in economically advanced democracies, for these have been
the major focus of research.

Varieties of Regulation

All branches of law – criminal law, contract law, tort law, traffic law, and so on –
have a regulatory function, for they are designed to deter behaviors that have been
politically defined as harmful or antisocial, and to encourage socially responsible
behavior. Conventionally, however, the term ‘‘regulation’’ is reserved for bodies of
law that are elaborated through the promulgation of administrative rules and
enforced by specialized government agencies. And typically, the term ‘‘regulation’’
is reserved for bodies of law that seek to control the behavior of business firms, other
large organizations, and professional service providers. Whereas criminal and civil



 

law typically are enforced via legal actions against alleged violators after the fact of
harm, regulation is prophylactic in purpose, seeking to prevent harmful activities
before they occur. While the initial costs of civil law enforcement are borne by
injured parties who must gather evidence and hire lawyers, in regulatory programs
(as in the enforcement of criminal law by police departments) the government
shoulders these costs, free of charge to complainants.

Programs of governmental regulation often are superimposed on pre-existing
systems of private regulation aimed at the same set of hazards. For in most societies,
the first line of defense against dangerous products and unfair practices is the
incentive system created by private markets; the threat of developing a bad reputa-
tion and losing business motivates most enterprises to establish quality control
systems of various kinds. It was not government regulation that induced the manu-
facturers of motor vehicles to develop meaningful braking systems. Contract and
tort law provide a second line of defense; by enabling victims of broken promises or
negligent behavior to threaten enterprises with legal penalties, they create incentives
for responsible behavior, inducing many companies and trade organizations to
create systems of ‘‘self-regulation’’ (Rees, 1994; Gunningham and Rees, 1997).
Professional societies and engineering organizations have established countless pri-
vate codes and standards – such as ‘‘generally accepted accounting practices,’’
hospital accreditation regimes, and standards for appropriate insulation and wiring
for electrical appliances (Cheit, 1990). The demand for legally binding governmental
regulation (the subject of this essay) often arises when markets and liability law fail
to generate a politically acceptable level of self-regulation and protection against
particular kinds of harms and injustices – although such ‘‘market failures’’ are not
the sole reason for regulatory enactments.

Protective regulation

There is nothing new about governmental regulation, for there are many circum-
stances in which ‘‘market failures’’ do occur. For centuries, governments have
enacted and enforced regulations to control land use, prevent misleading or dan-
gerous commercial practices, and coordinate cooperative activities. A colonial
Massachusetts law required each town to appoint a ‘‘gager or packer’’ to ensure
that ‘‘the best be not left out’’ in sealed packages of beef and pork (Hughes, 1975:
133). As far back as the eighteenth century, Dutch Waterschappen enforced regula-
tions requiring owners of ditches and canals to maintain their waterways in certain
ways (Huppes and Kagan, 1989: 221).

Massachusetts required public inspection of sealed packages because of an ‘‘infor-
mation failure’’ – consumers confronted with opaque packages were unable to
protect themselves in advance by boycotting merchants who sold lower quality
packets, and hence merchants had incentives to leave out the best parts. Government
inspection provides an early warning system when consumers can’t detect product
defects, or may be unable to trace injuries or illnesses to a particular vendor. Hence
most governments regulate what additives may be included in packaged foods and
beverages, and government inspectors enforce sanitation-related regulations in food
and pharmaceutical manufacturing factories. Similarly, securities laws and regula-
tors, seeking to ensure that ‘‘the worst’’ not be hidden from investors, require
companies offering stock to the public to disclose their true financial status. Gov-
ernment regulations require the providers of many services, from health care to ship
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operation and construction engineering, to meet educational and other licensure
requirements because their clients cannot easily determine whether practitioners
know what they are talking about. Governments regulate and inspect the facilities,
staffing, and procedures of nursing homes because elderly, unwell patients often lack
the ability to detect or complain about deficiencies themselves. And governments
impose ‘‘safety and soundness’’ regulations on banks, limiting the quantity and
nature of their loans, for depositors cannot easily assess a bank’s vulnerability to
failure.

The Waterschappen dealt with a different brand of market failure, commonly
labeled a ‘‘collective action’’ or ‘‘free rider’’ problem (Olson, 1968). For the Dutch,
flood control systems were a ‘‘collective good’’ – but individual farmers, who would
benefit even if they didn’t do their share, were tempted to shirk in maintaining them.
Regulatory obligations, strictly enforced by the collectivity, solved the problem. To
use slightly different terminology, a lazy Dutch farmer’s canal-maintenance failures
were an ‘‘externality,’’ imposing on others costs that did not show up on the lazy
farmer’s books. Yet the purchaser of the farmer’s produce neither knew nor cared.
No single diligent farmer had sufficient incentive to bring legal action against the
lazy one, and in any event, the collective need was to deal in advance with the weak
link in the chain of canal maintainers.

Much contemporary environmental law is designed to deal with similar market
failures. Fisheries regulations impose catch limitations on individual boats, which
otherwise can precipitate a ‘‘tragedy of the commons’’ (Hardin, 1968) that will
destroy the fishery as a whole. Air and water pollution regulations seek to force
manufacturers and municipalities to ‘‘internalize’’ the costs that their emissions
impose on ecosystems, which are powerless to organize boycotts or bring lawsuits
to help themselves. Late twentieth-century DutchWaterschappen, seeking to protect
water quality from agricultural run-off, enforced regulations that limit how much
manure farmers can spread on their soil (Huppes and Kagan, 1989).

Economic regulation

The examples discussed above are all instances of what often is referred to as
‘‘protective regulation’’ or ‘‘social regulation’’ – designed to prevent physical
harms, dangerous deficiencies, and injustices that are not deterred by competitive
pressures and the threat of lawsuits. Another category of regulation, however, often
known as ‘‘economic regulation,’’ seeks a rather different set of goals – to control the
misuse of economic power, or to stabilize markets and employment in the face of the
‘‘creative destruction’’ of competition. One common example is governmental regu-
lation of prices charged by ‘‘natural monopolies’’ such as public utilities, ferries,
railroads, water supply systems, and electrical power plants (Anderson, 1981).
Antitrust regulations or competition policies seek to control the abuse of market
power by blocking mergers, interlocking directorates, or cartel-like agreements that
large businesses establish to shield themselves from competition.

Even absent clear market failure or abuse of market power, governments from
time to time have imposed ‘‘price control’’ regulations on entire industries (such as
rental housing) to slow inflation (Ulman and Flanagan, 1971; Kagan, 1978) or
simply to respond to consumers’ political discontent. Similarly, governments often
have enacted regulations in order to stabilize employment in times of recession or to
foster the growth or stability of particular firms or industries. Among the latter are
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regulatory regimes that limit the number or type of firms that can enter a market,
such as air transport (Caves, 1962; Levine, 1965). Many nations have restricted the
opening of large discount chain stores in order to protect the markets of small
family-owned stores. Prolabor governments often have sought to offset employers’
market power by enforcing minimum wage statutes, requiring employers to provide
paid holidays and other benefits, and imposing restrictions on dismissals (Freeman,
1994). For many years, Japan’s Ministry of Finance used its regulatory authority
over financial institutions to prevent the most efficient firms from driving less
efficient ones out of business (Milhaupt and Miller, 2000).

In the last two decades, political pressures for greater economic efficiency and
‘‘deregulation’’ have induced many governments to eliminate or substantially modify
many programs of economic regulation, such as those that had stabilized markets
(and restrained competition) in banking, transportation, and telecommunications
(Derthick and Quirk, 1985). Ironically, the elimination of monopolies and regulated
cartels in those markets spawns increases in protective regulation, as consumers
complain about the externalities generated by a larger number of more competi-
tive firms that seek to cut costs or reduce service to less profitable customers
(Vogel, 1996).

Economic analysis and new directions in protective regulation

In addition to eliminating some economic regulation, economic analysis and polit-
ical pressures for economic efficiency have resulted in changes in many programs of
protective regulation. Protective regulations, too, have an economic dimension
(Leone, 1986). When regulations insist that advocacy services in court may be
provided only by persons who have obtained a law degree and have passed a
demanding examination, that regulatory regime restricts the number of legal practi-
tioners, which means higher fees for clients. So too, protective regulations of all
kinds, from those dealing with water pollution to those regulating child care centers,
generally benefit the (typically larger) providers who are better able to afford to
comply and limit market entry by ‘‘cut rate’’ competitors. Braithwaite (1994) found
that US regulations concerning nursing home safety are so costly to comply with that
only very large – and thus more impersonal – facilities were able to survive. Not
surprisingly, therefore, scholars have traced particular regulatory rules, such as
certain US air pollution standards, to particular firms and labor unions who ally
with environmental groups to seek regulations that will bolster their competitive
position (Ackerman and Hassler, 1986; Vogel, 1995)

In response to these tendencies, as well as to pressures for economic efficiency
stimulated by the intensification of competition in an increasingly open and global-
ized world market, many governments have created bodies that ‘‘regulate the regu-
lators,’’ subjecting existing and proposed regulations to cost-benefit analysis and
requiring agencies to adopt the most cost-effective alternatives in seeking their
objectives (Morgan, 1999). Further, some governments have sought alternatives to
traditional ‘‘command and control’’ methods of protective regulation which pre-
scribe the same precautions or performance standards for all firms – a method that
often is quite inefficient and wasteful (Weber, 1998). Instead, some governments
have imposed taxes on polluting emissions or pollution-generating raw materials,
which gives regulated enterprises more flexibility in determining which reduction
measures are most cost-efficient (Huppes and Kagan, 1989). The US Environmental
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Protection Agency initiated a ‘‘bubble program,’’ under which a manufacturing plant
could modify the restrictions imposed by detailed source-by-source air pollution
permits as long as it could find ways of ensuring that its overall emissions (into an
imaginary plant-wide bubble) did not increase (Levin, 1982). In addition, the federal
government instituted two successful emissions quota trading programs, which in
effect establish a restrictive ‘‘bubble’’ over an entire industry, thus giving competitors
an incentive to mutually find the most cost-effective ways of cutting harmful pollu-
tants. One of these programs accelerated (and made more efficient) the phasing out
of lead additives in gasoline (Nussbaum, 1992). The second, mandated by the Clean
Air Act Amendments of 1990, successfully encouraged electricity generating com-
panies to devise their own plans for cutting sulfur dioxide emissions, a major source
of acid rain (Stewart, 2001: 103–12).

As another alternative to command and control regulation, governments have
simply required enterprises to report or publicize the risks associated with their
products or processes, thus providing consumers and communities with information
relevant to self-protection. For example, the Toxic Release Inventory (TRI) man-
dated by the US Emergency Planning and Community Right-to-Know Act, enacted
in 1986, requires companies simply to measure and publicly disclose the levels of
toxic chemicals in their air and water emissions of toxic chemicals; that alone
stimulated manufacturers to reduce on-site inventories and releases of hazardous
materials (Konar and Cohen, 1997). Additionally, governments increasingly have
encouraged self-regulatory programs by industries and particular firms. One
technique has been to grant enterprises greater flexibility with respect to command
and control regulation if the regulated enterprises can demonstrate the ability
to go ‘‘beyond compliance’’ through innovative self-regulation (Gunningham and
Grabosky, 1998; Hazard and Orts, 2000; Coglianese and Nash, 2001; Rees, 1988).

Politics and Regulation

Politics and the growth of regulation

Although government regulation has existed for centuries, the number and reach of
regulatory laws and programs have grown exponentially in capitalist countries since
the late nineteenth century. At one level of analysis, regulation has grown because the
urbanization, rapid technological change, impersonality, and environmental degrad-
ation associated with modernization have generated countless new risks of harm and
injustice. Similarly, the growth of science has stimulated regulation by providing
more knowledge about risks, particularly invisible ones, ranging from the late
nineteenth century discovery of the relationship between insanitary conditions and
disease to the discovery of the carcinogenic effects of certain chemicals and tobacco
products in the latter part of the twentieth century (Bardach and Kagan, 1982: 7–25).

But knowledge of risk does not automatically spawn new regulations. From this
perspective, regulation is the product of intensifying political demands for regulation
together with governmental responsiveness to those demands. The growth of regu-
lation, however, also consequently reflects two important political factors. On the
demand side, Lawrence Friedman (1985) has argued, richer and better educated
societies have become increasingly intolerant of harms, injustices, and risks that
previously had been fatalistically accepted or regarded as tolerable. On the respon-
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siveness side, the key development appears to have been the deepening and the
increasing competitiveness of electoral democracy, which has made competing pol-
itical parties eager to satisfy voters’ desire for more protection from harm, mistreat-
ment, and economic insecurity (Bardach and Kagan, 1982). Bursts of new regulatory
statutes often have stemmed from powerful political movements, such as (to refer
only to examples from the United States) the labor movement during the Great
Depression, the civil rights movement of the 1960s, and the environmental and
womens’ movements of the late 1960s and early 1970s.

It also is increasingly clear that the acceleration of globalization – that is,
the increasing integration of the world’s economic, financial, and communications
systems – contributes to the growth of regulation (Shapiro, 1993). Far from driving
national legal systems toward ever-greater reduction in the regulatory burdens on
business, Vogel (1995) and others have shown that at least in the field of protective
regulation, nations with less stringent regulations face powerful political pressures
to emulate the laws of nations with tougher regulations. The pressures stem from
more rapid international information flows about risks and solutions, from inter-
national agreements and European Union directives, and most importantly, from
‘‘Baptist–bootlegger’’ political alliances; the latter occur when nongovernmental
organizations that want tougher regulations team up with multinational corpor-
ations that are accustomed to complying with stringent regulations and want other
governments to impose those same stringent standards on their less sophisticated
competitors (Vogel, 1995). Thus financial systems around the world are gravitating
toward stringent American bank safety standards (Kapstein, 1989) and the stringent
disclosure requirements of American securities laws, while the USA followed
Germany and Scandinavian countries in enacting more stringent standards for
emissions of dioxin in wastewater from pulp and paper mills.

Politics and regulatory effectiveness

Most proregulatory political movements also stimulate a political counter-reaction,
as regulated enterprises organize to limit the stringency of regulatory rules and the
aggressiveness of regulatory enforcement. Some scholars, in fact, have argued that
the political advantages of regulated businesses almost inevitably undermine the
effectiveness of regulation in actually shaping behavior. Edelman (1964) viewed the
enactment of regulatory laws as little more than ‘‘symbolic politics,’’ since politicians
typically have been more eager to announce new regulatory programs than to fund
them adequately. Because regulated enterprises are a key source of information to
regulatory agencies (and also often seek the appointment of ‘‘proindustry’’ regula-
tory officials), some scholars advanced the ‘‘capture theory,’’ which holds that
regulatory agencies usually adopt rules and procedures that favor the interests not
of the public but of the dominant firms in the regulated industry (Bernstein, 1955).
And in the early days of ‘‘Chicago School’’ economics, conservative scholars saw
regulation as a mechanism whereby private interests – from dairy farmers to ship-
ping companies, labor unions, and minority advocacy groups seeking ‘‘affirmative
action’’ regulations – capture ‘‘monopoly rents,’’ using law to dampen competition
or shift resources into their own constituents’ pockets (Stigler, 1975).

Later researchers, however, have cast doubt on such theories. The ‘‘capture
theory,’’ it emerged, is far from an iron law of regulation (Quirk, 1981; Wilson,
1980), particularly with respect to the highly visible programs of protective
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regulation (environmental protection, workplace safety, antidiscrimination) that
were enacted in the latter part of the twentieth century. One important antidote to
‘‘capture by the regulated’’ has been the rise (especially in rich democracies) of
nonprofit advocacy organizations that have been empowered to participate in
policy-making processes on behalf of the constituencies who in principle are sup-
posed to benefit from regulation (McCann, 1986). Similarly, while rent-seeking is
indeed an important aspect of regulatory politics, here too the degree to which the
rent seekers succeed varies, depending in large part on the degree to which opposing
interests are able to participate in the regulatory decision-making process and to
publicize economically inefficient regulatory policies and practices.

In addition, while many governmental programs reflect ‘‘symbolic politics’’ to
some extent, the notion that political machinations usually reduce regulatory legis-
lation to ineffectiveness is far from true. Many agencies, of course, do lack the
resources and political backing to enforce their rules adequately (Gunningham,
1987), and few of them have enough resources to do what advocates of regulation
consider an optimal job (what government agency does?). The collapse of many
important fisheries is sad testimony to the repeated failures of regimes that seek to
restrict the number of fishing boats and the size of the catch (Stone, 1997). Partly due
to political pressures, American officials charged with regulating the savings and
loan industry failed to prevent disastrously large numbers of overly risky loans in the
1980s, leading to the collapse of many lenders (Rubin, 2000).

But many other regulatory regimes receive enough ongoing political backing to
bring about remarkable changes in behavior. To mention just a few examples,
regulation has markedly improved the safety of banking, dairy products, electrical
systems in housing, pharmaceuticals, and motor vehicles. Regulation has sharply
reduced death rates in coal mines (Braithwaite, 1985; Lewis-Beck and Alford, 1980).
Regulation has compelled manufacturers and municipalities to spend billions of
dollars on emissions controls and wastewater treatment, diminishing many forms
of air and water pollution (Scruggs, 1999), even in an era of rapid industrial and
population growth (Easterbrook, 1999). In the United States, regulation has ban-
ished cigarette smoking from thousands of workplaces and restaurants (Kagan and
Skolnick, 1993), and, partly by supplementing public with private enforcement, has
increased employment opportunities and earnings for African Americans (Burstein
and Edwards, 1994). Sociolegal scholars have devoted more attention to the analysis
of regulatory processes than to forging theories of when regulation is effective in
changing behavior and when less so. It seems clear, however, that political factors –
including the levels of political organization of both supporters and opponents of
regulation – are of crucial importance.

Partisan electoral politics, too, has been shown to affect regulatory policies and
enforcement methods. As the costs imposed by the regulatory state have grown,
conservative political parties often promise to reduce regulatory burdens on the
business sector, while left-of-center parties typically promise to make regulation
more stringent and effective. Once elected, political party leaders affect agencies’
policies and enforcement methods in many ways – by appointing or influencing the
appointment of top agency officials; by expanding or contracting agency staffing and
resources through the budget process; by legislative oversight hearings; and some-
times by telling regulatory officials how they would like regulatory issues of urgent
political concern to be handled (Kagan, 1993: 401). Scholz and Wei (1986), after
controlling for interstate differences in the agencies’ ‘‘task environment,’’ found that
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workplace safety officials in states with Democratic governors and Democrat-
controlled legislatures imposed more and larger penalties than those in Republican
states. Fines imposed by OSHA, the US federal workplace safety agency, declined in
the early 1980s after President Reagan, newly elected following a campaign denoun-
cing ‘‘excessive government regulation,’’ appointed a new agency head (ibid). Con-
versely, in 1982 and 1983, aggressive oversight hearings by congressional Democrats
forced President Reagan’s administration to reverse course: after an initial decline,
federal environmental clean-up orders and criminal prosecutions for regulatory
offenses increased to levels that exceeded those that prevailed during the preceding
Democratic administration (Wood, 1988; Wood and Waterman, 1991).

Sociolegal studies in Western Europe also have found that regulatory adminis-
tration is affected by political party dominance and political leaders’ concerns.
Hutter (1988), for example, found that British environmental control officers who
worked under an elected local council dominated by the Labour Party prosecuted
violators more often than officers in Conservative Party districts. Niemeijer (1989)
found Dutch municipal regulators sometimes relaxed time-consuming procedural
rules concerning land use plans and building permits when top municipal officials
believed the planned project was important to the community’s economic health –
although that depended on whether bending the rules was likely to stimulate
political protest or legal appeals by project opponents.

Indeed, in many democracies, political protest and legal action by citizen groups
have become almost as important as electoral politics in shaping regulatory agency
activity, and sometimes more so. In the 1980s, after dramatic protests by AIDS
activists, the US Food and Drug Administration relaxed regulations that had pre-
vented distribution of experimental AIDs drugs before they were fully tested for
safety and efficacy (Regulation, 1988). In both Germany and the United States,
systematic litigation by opponents of nuclear power, challenging licensing decisions
by regulatory authorities, effectively halted the construction of new power plants
(Boyle, 1998). In the United States, litigation by environmental groups often delays
and redesigns construction projects, from ports to highways and garbage disposal
sites, that had been approved by regulators (Welles and Engel, 2000; Kagan, 2001).
That dynamic has increased in the UK, France, and Germany as well (Sellers, 1995).
Conversely, where local complainants lack the capability for sustained political
organization and pressure, regulatory implementation is more vulnerable to the
political influence of local regulated enterprises (Morag-Levine, 1994).

National Styles of Regulation

Regulatory agencies employ the coercive powers of the state. They make rules that
not only constrain private behavior but that often – as in the case of environmental
and safety regulations – compel business firms to invest large sums of money to
prevent or reduce potential hazards. Regulatory officials demand entry into factories
and company offices, pore through their records, and require firms to conduct
studies, compile reports, and disclose information to the public. Regulatory officials
often exercise substantial discretionary powers to halt operations they deem hazard-
ous, to forbid the shipment and sale of products, and to delay progress on expensive
and urgent projects. These substantial and intrusive powers raise the perennial
questions: who shall guard against abuse of authority by the guardians, and how?
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And how can the regulators’ authority be constrained without unduly curtailing
their ability to control the powerful economic entities whose activities they are
assigned to regulate? Much regulatory law reflects governmental and judicial efforts
to answer those questions.

Many sociolegal scholars have conducted detailed studies of how regulatory law is
formulated and implemented. Others have examined how political systems, regu-
lated enterprises, and proregulation advocacy groups seek to hold regulatory offi-
cials accountable for the coercive powers they exercise. Some of the most striking
findings concern the distinctiveness of the United States’s ‘‘regulatory style.’’ Com-
pared with other economically advanced democracies, it repeatedly is found, Ameri-
can laws and regulations are more detailed, prescriptive, and complex (Kagan,
2000). Second, American regulatory regimes more often employ a legalistic enforce-
ment style. That is, when American regulators encounter rule violations, rather than
negotiating with regulated enterprises about how to solve the problem, they are
more likely than their counterparts in other countries to issue formal legal citations,
and to impose legal penalties for violations, and their legal sanctions tend to be
much more severe (Braithwaite, 1994, 1985; Kelman, 1981; Aoki and Cioffi, 1999).
Moreover, in the United States, governmental enforcement much more often is
supplemented by enforcement via private lawsuits, particularly in the fields of
antitrust, securities, workplace discrimination, and environmental regulation.
Third, relationships between regulators and regulated entities in the United States
much more often are adversarial (Wallace, 1995); legal contestation of regulatory
rules and agency decisions is far more common, both by regulated entities and by
citizen advocates of stricter regulation (Brickman, Jasanoff, and Ilgen, 1985; Church
and Nakamura, 1994). Fourth, regulatory rules and methods in the United States
more often are enmeshed in political controversy and conflict, as rival interests and
politicians battle over regulatory appointments and strive to lock their policy pref-
erences into law (Vogel, 1986).

These differences in regulatory style and processes reflect different national ap-
proaches to the problem of administrative accountability. In most democratic coun-
tries, the principal methods by which officials are held accountable are
administrative supervision and political oversight. Opposition political parties and
the news media play an additional watchdog role. But far more than other democ-
racies, the United States also employs litigation (and the threat of litigation) as an
additional accountability mechanism. Because of the unusually broad American
rules concerning ‘‘standing to sue,’’ a wide range of interested parties – including
public interest lawyers, acting as self-appointed ‘‘private attorneys general’’ – can
bring lawsuits against alleged violations of public law by governmental bodies. And
American regulatory statutes more often authorize and encourage private litigation
directly against regulatory violators, rather than reserving regulatory enforcement to
governmental bodies (Kagan, 2001).

Behind these distinctively American regulatory processes lie distinctive political
traditions and structures. Regulatory processes tend to be far less legalistic and
adversarial in neocorporatist polities in which strong, nationwide industrial associ-
ations have the authority to negotiate with regulators and commit their membership
to agreed-upon regulatory standards (Badarraco, 1985, Wallace, 1995). In parlia-
mentary systems that have cohesive political parties, the government in power can
quickly override regulatory decisions that displease it, and hence it does not need to
write detailed laws or authorize citizen suits to constrain the regulatory bureaucracy
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(Moe, 1990; Kelemen, 1998). In the United States, in contrast, the dominant
political culture reinforces suspicion of concentrated authority, by both the political
left and the political right. Hence political and economic power both are frag-
mented. Because the United States lacks a large, highly professional, and trusted
national bureaucracy and strong national business associations, detailed laws, heavy
penalties, and ready access to judicial review are the preferred mode of controlling
both government and industry (Kagan, 2001).

The Dilemmas of Regulatory Enforcement

Two contrasting mental models of governmental regulation dominate discussion of
the enforcement or implementation process. The first model pictures regulation as a
legal process. It conceives of regulations as authoritative legal norms whose viola-
tion demands punishment. The other model pictures regulation as a social process. It
emphasizes cooperative government–business problem solving and a remedial re-
sponse to violations. In every democracy, some advocacy groups and politicians
insist that governments should zealously pursue a legalistic approach, while business
groups and many regulatory officials insist that a more cooperative approach is more
desirable and effective, overall.

The legalistic model reflects the historical weight of criminal law in shaping
society’s response to deviant behavior. But it is no accident that the task of enforcing
regulatory statutes generally is entrusted to specialized administrative agencies
rather than to traditional criminal law enforcement bodies. In contrast to traditional
criminal law, the standards articulated and enforced by regulatory programs often
are not well-established norms, embodying long-accepted standards of wrongful
behavior. The regulatory goal is usually not to prohibit all pollution, but only
pollution above levels that are demonstrably harmful to human health or ecosys-
tems; not all sources of danger in the workplace, but only ‘‘unreasonable hazards.’’
Typically, however, determining what is ‘‘harmful’’ or ‘‘unreasonable’’ requires case-
by-case judgments about particular activities in a wide variety of contexts, difficult
to specify in legal rules. Moreover, as Philip Selznick (1969: 14–16) has put it, the
primary social function of administration is not to determine ‘‘the legal coordinates
of a situation’’ in light of pre-established legal rules, but ‘‘to get the work of society
done,’’ to refashion ‘‘human or other resources so that a particular outcome will be
achieved.’’ Effective regulation, in this perspective, requires whatever blend of rules
and exhortation, threat and education, toughness and compromise, will best induce
particular regulated enterprises to cooperate.

On the other hand, some regulatory violations do transgress long-established
norms of criminal law; among these are intentional fraud, lying to law enforcement
and other governmental officials, and reckless disregard for the health and safety
of others. And even for run-of-the-mill regulatory violators, it is by no means clear
that a cooperation-seeking approach always improves regulatory effectiveness. In
the hands of gullible, overly busy, or politically vulnerable regulatory officials,
a problem-solving enforcement style can degenerate into death-dealing laxity
(Gunningham, 1987). Thus regulatory advocacy groups and some enforcement
officials, particularly in the United States, argue that in order to deter opportunism
on the part of regulated business, serious or willful violations of regulatory require-
ments must regularly be met by strict enforcement and severe punishment.
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Yet for several reasons, criminal prosecution of regulatory violations is relatively
infrequent (Hawkins, 1984; Spence, 2001). While there are some entrepreneurs who
make systematic evasion of regulatory law the heart of their business strategy, most
regulatory rule violations – in contrast to embezzlement, bribery, and most other
white-collar crimes – are not committed as ends in themselves, but occur as side-
effects of legitimate, socially valuable business operations. Research on specific
regulatory programs in contemporary democracies repeatedly finds that the vast
majority of regulated firms are committed to regulatory compliance, mostly for good
business reasons (Gunningham, Kagan, and Thornton, 2003; Mehta and Hawkins,
1998; Bardach and Kagan, 1982: 64–6; Ayres and Braithwaite, 1992) Yet regulatory
rules, by their very nature, tend to be overinclusive: promulgated in response to
accidents, deceptions, and environmental offenses of the worst kind, regulations
mandate precautionary measures that also apply to a wide variety of less dangerous
conditions and to basically honest enterprises (Bardach and Kagan, 1982: 66–71).
Hence to regulators, most regulatory violations and most violators do not appear to
deserve serious legal punishment.

Similarly, many regulatory violations involve failure to file timely and fully accur-
ate reports, or failure to take certain precautionary measures. Those violations,
unlike most traditional crimes, usually do not result in any immediate, tangible
harm to others. In those and other cases that appear to involve only ‘‘technical
violations,’’ regulators, judges, and regulated businesses often think it unfair to
subject a businessperson or firm to the moral obloquy and harsh sanctions of the
criminal law. In practical terms, moreover, criminal prosecution, with its high
burden of proof, ties up agency officials in extended labor-intensive investigations
and court hearings, while always entailing a significant possibility of a legal defeat
(Hawkins, 1989; Coffee, 1981: 400–7).

For all these reasons, most regulatory agencies claim that they strive for a flexible
enforcement style: legalistic and punitive when needed, but accommodative and
helpful in others, depending on the reliability of the regulated enterprise and the
seriousness of the risks or harms created by particular violations (Hawkins, 1984).
Academic analyses by scholars who have studied regulatory enforcement generally
support this approach. John Scholz (1984) models the regulatory enforcement as an
iterative prisoner’s dilemma. If the regulator seeks punitive legal sanctions for every
detected violation, the regulated company might be expected to mount as strong a
legal defense as possible – resulting in long legal delays and frustrating the goal of
immediate reduction in the risks that the rules were designed to deal with. On the
other hand, if the regulator withholds prosecution in return for the regulated firm’s
promise to cure the violation promptly, the firm might just keep stalling, since the
legal threat has diminished. Scholz concludes that the best outcome for society, over
time, results from a negotiated compromise whereby regulators withhold penal
action and even agree to accept ‘‘substantial compliance’’ rather than demand literal
compliance with all legal rules – as long as the regulated firm provides credible
commitments to remedy the most serious violations quickly. At the same time,
however, the regulator must develop a reputation for imposing prompt and costly
legal sanctions whenever the regulated entity prevaricates or delays. Scholz labels
this the ‘‘tit for tat’’ enforcement strategy; that means meeting noncooperation with
punishment, while meeting cooperation with forbearance (see also Bardach and
Kagan, 1982; Hawkins, 1984).
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Ayres and Braithwaite (1992) agree that cooperation is cheaper and better than
punishment, as long as the threat of punishment lies behind the invitation to cooper-
ate. Yet they also find that in order to make that threat credible, regulators must
have at their disposal legal sanctions that are less severe, quicker, and cheaper than
criminal prosecution, and hence more likely to be used. The most effective regulators
can plausibly threaten to meet a regulated enterprise’s noncooperation by succes-
sively moving up a ‘‘pyramid of sanctions’’ – beginning with legal citation or
warning letter, then intensified surveillance, then administratively imposed fines,
then larger court-imposed civil penalties, and only then to criminal penalty or
delicensure. When an agency enjoys such a range of options, Ayres and Braithwaite
point out, most regulatory work gets done expeditiously and effectively at the
bottom layers of the pyramid. It is perhaps for that reason that nonlegalistic regula-
tory regimes in Japan (Aoki and Cioffi, 1999; Wokutch and Vansandt, 2000) and
Western Europe (Verweij, 2000; Scruggs, 1999; Dwyer, Brooks, and Marco, 2000)
often are equally or even more effective than their legalistic counterparts in the
United States.

For some sociolegal scholars, a salient question has been why some regulatory
agencies and individual regulators turn to legalistic rule application and legal sanc-
tions more often than others (May and Winter, 2000; Kagan, 1993). Often, the law
on the books helps explain the regulators’ choices. For example, when statutes
impose a very high and difficult-to-meet standard of proof on the prosecutors, or
authorize only very small penalties, regulators are more likely to resort to ‘‘bargain
and bluff’’ enforcement styles (Hawkins, 1984; Kitamura, 2000). Sometimes, how-
ever, the agency’s enforcement style is shaped not by law but by the costs and
incentives faced by the regulated population. Agencies are more likely to employ a
cooperative approach, researchers have found, when they deal with larger enter-
prises that have professional compliance staffs and a reputational stake in being seen
as good corporate citizens. Conversely, regulators seem to feel more compelled to
adopt a more legalistic, deterrence-oriented approach when dealing with smaller
firms which are less visible to inspectors, less familiar with the rules, more financially
hard-pressed, and hence more tempted to evade the law (Shover et al, 1984).

Similarly, regulators face more pressures to adopt an aggressive, sanction-oriented
enforcement style when the regulations call for very large and costly changes in
behavior, and hence evoke resistance from regulated entities – although the risk of a
political backlash in those circumstances may also induce regulatory officials to
bend the rules and be more accommodative (Kagan, 1993). In addition, as noted
earlier, political factors, including the political ideology of the government in power,
have been shown to influence regulatory enforcement style. Finally, as discussed
briefly in the following section, enforcement style often is influenced by the degree of
discretion granted front-line regulatory bureaucrats, which in turn depends in sig-
nificant measure on those officials’ level of professionalization.

Regulatory Officials

In 1981, following the inauguration of Ronald Reagan, an avowedly antiregulation
president, the US Environmental Protection Agency increased the frequency with
which it issued pollution abatement orders (Wood, 1988). Regulatory officials, we
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are thus reminded, often have their own agendas and commitments, notwithstand-
ing the political signals and statutory standards they are expected to heed. Most
sociolegal research on this subject, however, has focused on the United States, where
regulatory bureaucracies generally are less well buffered against overt political
pressures than are bureaucracies in Western Europe and Japan (Wilson, 1989:
295–312; Harris and Milkis, 1996; Landy, Roberts, and Thomas, 1993).

Among high agency officials in American regulatory agencies, James Q. Wilson
(1980: 374–82) points out, some are ‘‘careerists,’’ seemingly motivated above all by
the desire to avoid political controversy and protect agency budgets. Others, whom
he labels ‘‘politicians,’’ see their tenure as a stepping-stone to greater political visibil-
ity or electoral office; they are more likely to court publicity-generating battles with
regulated enterprises. Still other agency chiefs, in Wilson’s typology, are ‘‘profession-
als,’’ who try to adhere to analytically supported policies regardless of external
political influences. Because regulatory agency chiefs in the USA often come from
outside the career civil service, occasionally they reshape agency policy dramatically.
In the late 1970s and early 1980s, academic economists Alfred Kahn and Darius
Gaskins led the Civil Aviation Board and the Interstate Commerce Commission,
respectively, in a radical deregulatory direction (Derthick and Quirk, 1985). Law
professor William Baxter, appointed to the Reagan Adminstration Department of
Justice, shifted the intellectual basis and direction of antitrust law enforcement
toward policies favored by free market economists. In the 1970s, the leaders of
California’s air pollution control board helped organize and finance environmental
advocacy groups, hoping thereby to strengthen their own political constituency
(Sabatier, 1975). But the political activism of some agency heads in the United States,
together with the frequency of elections, also means that regulatory policy can shift
dramatically over relatively short periods of time. Moreover, there often is substan-
tial turnover in regulatory personnel in the American civil service. Hence regulated
enterprises often experience regulatory policy in the United States as more malleable
and uncertain than in other economically advanced democracies (Kagan, 2000)

As in the case of regulatory agency leaders, the political attitudes and professional
commitments of rank and file agency officials often have an impact on regulatory
policy and enforcement style (Hawkins, 1984; Hutter, 1997; Hedge, Menzel, and
Williams, 1988), as do their day-to-day working conditions and level of supervision.
Regulatory bureaucrats tend to be less legalistic when they regularly meet face to
face with regulated businesspeople, rather than simply deal with files and records
(Kagan, 1978: 152–4). Regulators more often are legalistic when they lack adequate
information and are under strong organizational pressures to process cases quickly
or meet performance quotas (ibid: 127–43). According to some studies of American
agencies, staff lawyers tend to push for more legalistic enforcement strategies
than those preferred by agency engineers, scientists, or economists (Melnick, 1983:
259–60; Katzmann, 1980; Weaver, 1980; Mashaw and Harfst, 1991).

In Germany, regulatory officials concerned with bank safety and soundness are
career government employees, subjected to much more extensive education and
training than their counterparts at the US Federal Reserve Board. One consequence
is that the highly professional German officials are trusted to make programmatic-
ally sensible judgments, whereas the American regulators are bound by an im-
mensely voluminous, complex, and detailed body of legal rules (Rubin, 1997).
More generally, when regulatory officials are ill-paid and poorly educated, there
is a greater risk that they will be corrupted or captured, or abuse their power.
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Under these conditions, legislators and top agency officials are more likely to
restrict front-line officials’ discretion through detailed rules and checklists –
which tends to produce a more legalistic or mechanical enforcement style
(Bardach and Kagan, 1982). The maturation of government regulation, therefore,
would seem to require greater societal investment in the professionalization of
regulatory personnel, much as has occurred with respect to police departments
in recent decades. But amid many competing demands on governmental
resources, it is not clear that all nations can generate the political will to follow
that course.

Directions for Future Research

When compared to the level and depth of sociolegal research on the enforcement
of traditional criminal law, criminal behavior, policing, and criminal procedure,
sociolegal research on regulatory programs, procedures, and compliance has
been minimal and small-scale. Like clearings in a rainforest, existing studies
cover but a small part of the terrain, and are always at risk of being rendered
obsolete by the flow of events. Three especially urgent priorities stand out,
however. The first is the need for more sociolegal research on regulatory processes
and implementation in less developed countries. The second is the need for
more direct comparisons of regulatory processes across economically advanced
democracies, particularly in terms of (1) examining the conditions under which
globalization does or does not induce national regulatory systems to converge
toward common norms and regulatory methods (Vogel and Kagan, 2002;
Unger and van Waarden, 1995; Kagan, 1997), and (2) determining the relationship
between different implementation methods and on-the-ground outcomes. The
third is the need for sociolegal research on the process of professionalization
of regulatory personnel, emphasizing how variation in education, training, support,
and organizational philosophy shapes the effectiveness and flexibility of regulatory
processes.
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13
The Legal Lives of

Private Organizations

Lauren B. Edelman

The Nexus of Law and Organizations

This essay draws on developments in organization theory and in sociolegal studies,
particularly the recent literature that explicitly addresses the intersection of law and
organizations, to offer a portrait of law within and around private organizations.
The legal lives of private organizations may be understood as a complex web of
rules, norms, customs, ritual, and ideology. This web provides the infrastructure for
the exchange of normative ideas between the legal and organizational realms.
Moreover, it allows organizations to be at once responsive to and constitutive of
law in broader society.

The legal lives of private organizations interact with the broader legal envir-
onments through a vast array of formal legal rules and informal social norms.
Statutes at the local, state, national, and sometimes international levels regulate
key elements of organizational life, including trade, mergers, product design,
employee governance, employee health and safety. And organizations operate
within a web of regulation that extends beyond the formal law to professional
certification and licensing rules, union contracts, and business customs. The direc-
tion of social control is not only from society to organizations; both laws and
norms tend to arise out of the problems that characterize everyday organizational
transactions, and more broadly out of the practices and ideologies of industrial
capitalism.

A second point of interaction relates to the legal and law-related tools and
routines that organizations use in their everyday operations. Law provides for the
organization of economic exchange through contracts and for the accumulation
of capital through property law. Organizational growth occurs through the
legal machinery of transactions, mergers, and joint ventures. Organizational trans-
formation takes place within the realms of bankruptcy law, antitrust law, and
the law of mergers and acquisitions. Even organizational birth and death are



 

accomplished through the legal acts of incorporation and dissolution, respectively.
In all of these realms, lawsuits and the threat of lawsuits also constitute a normal
part of organizational toolkits as they negotiate with their suppliers, customers,
competitors, regulators, and employees. These legal rubrics matter even in
their absence, by providing a set of norms, threats, and language that constitute
the less formal realm of economic exchange and social action (e.g., Macaulay,
1963).

Law is also bound up with the very existence of organizations in that many
elements of organizational life are legal in form. The legal regimes of various
states and countries may motivate (or discourage) the creation of organizations;
for example, US multinationals may form in response to the more lax labor laws
of Third World countries. The form of organizations is responsive to law; for
example, whether an organization is created as a partnership or a corporation is
often driven by tax policy. At a more fundamental level, notions of property,
contract, and employment shape the boundaries, roles, legitimate and illegitim-
ate forms, and behaviors of organizations. But at the same time, the evolving
practices of organizations shape our understandings of the meaning of law and of
compliance.

The following sections explore the interaction between law and organizations in
more detail. The first section provides an overview of theories of organizations and
law from classical social theory through contemporary neoinstitutional perspectives.
The second section elaborates multiple facets of the legal environments of organiza-
tions and explores the implications of a metatheoretical debate between materialist
and cultural perspectives on organizational environments. The third section pro-
poses and outlines a theory of law as endogenous, that is, as generated within the
social context it seeks to regulate. Finally, the conclusion suggests a number of
unresolved questions that warrant future research about the interaction of legal
and organizational environments.

Theoretical Frames

The complex interplay between law and organizations is a central theme in classical
social theory. Emile Durkheim (1964) emphasized the role of law in preserving
social organization and the division of labor in modern society. Karl Marx saw
legal forms as critical in the ideological and actual reproduction of the organization
of production and, more fundamentally, in the preservation of class hierarchies
(Marx and Engels, 1978; Cain and Hunt, 1979). Max Weber (1947) offered the
most comprehensive theorization of the link between legal and organization life,
contending that legal-rational organizational structures and rationally organized
legal structures embodied kindred tensions between efficacy, predictability, and
domination. Yet despite the linkages between law and organizations in classical
social theory, scholarship in the sociology of law and organization theory, until
relatively recently, proceeded quite independently.

Organization theory from the 1940s through the 1970s drew on the Weberian
legacy by exploring the rational, purposive, and coordinated activities of bureau-
cracy. Yet law is absent from these analyses, largely because scholars were interested
in the internal structures and behaviors of organizations as opposed to the envir-
onments of organizations. More recent organization theory adopts a more ‘‘open
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systems’’ approach, looking to the interrelations of organizations and their environ-
ments rather than at individual organizations (Scott, 1998). Open systems perspec-
tives on organizations brought the law into organization theory, albeit in a rather
tangential way: law is of interest less in its own right than as a source of uncertainty
that organizations sought to tame or as a mechanism for creating a more favorable
environment (Pfeffer and Salancik, 1978; Stigler, 1971; Zald, 1970; Scott, 1998).
These accounts generally portray organizations as rational actors seeking to maxi-
mize profits through rational means (Edelman and Suchman, 1997).

Neoinstitutional organization theory developed in the late 1970s, and gave law
a more central place in organizational analysis. In contrast to the materialist
approaches that emphasize organizations’ strategic response to and use of law,
neoinstitutional accounts emphasize the cultural aspects of law (Edelman and
Suchman, 1997). Drawing on Berger and Luckmann’s (1967) work on the social
construction of reality, neoinstitutional theory highlights the role of taken-for-
granted cultural rules, models, and myths in structuring organizations. Seminal
works by Meyer and Rowan (1977), DiMaggio and Powell (1983), and Meyer
and Scott (1983) suggest that organizations exist within ‘‘organizational fields,’’
which are defined as ‘‘organizations that, in the aggregate, constitute a recognized
area of institutional life: key suppliers, resource and product consumers, regulatory
agencies, and other organizations that produce similar services or products’’
(DiMaggio and Powell, 1983: 148). Organizations within those fields tend to
incorporate institutionalized models, not only because of rational analysis of their
costs and benefits but also because certain actions, forms, or rituals come to be
understood as proper and natural.

By emphasizing the cultural aspects of organizational life, neoinstitutional theory
served as a natural vehicle for theorizing the intersection of law and organizations.
However, early institutional theory generally portrayed law as stable, exogenous,
and coercive. In these accounts, the direction of causation was generally from law
to organizations (e.g., Meyer and Rowan, 1977; DiMaggio and Powell, 1983;
Fligstein, 1990).

Law and society scholarship, which developed in the 1960s, paints a very different
portrait of law. Far from the exogenous and coercive vision of law in organization
theory, the law and society tradition holds that law itself is a culturally and structur-
ally embedded social institution. While very little law and society scholarship
considered the intersection of law and organizations (Selznick, 1969 and Macaulay,
1963 are notable exceptions), this perspective was a natural fit with the more
cultural conception of organizations developed in neoinstitutional organization
theory.

The neoinstitutional perspective on law and organizations, which has evolved
over the past dozen or so years, combines organizational scholars’ insights on the
institutional nature of organizations with sociolegal scholars’ insights on the insti-
tutional nature of law. Edelman (1990, 1992) argues that organizations are highly
responsive to their ‘‘legal environments’’ or the law-related aspects of organizational
fields. Legal environments include formal law and its associated sanctions; informal
practices and norms regarding the use, nonuse, and circumvention of law; ideas
about the meaning of law and compliance with law; and the broad set of principles,
ideas, rituals, and norms that may evolve out of law (Edelman, 1990, 1992;
Edelman and Suchman, 1997; Cahill, 2001). In the next section, I discuss recent
scholarship on the intersection of law and organizations within legal environments.
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The Legal Environments of Organizations

Legal environments generate at least three sites of intersection between law and
organizations. In particular, legal environments operate as a set of facilitative tools
that allow organizations to structure their relations with other parts of their environ-
ments; as a set of regulatory edicts that actively impose societal authority on various
aspects of organizational life; and as a set of constitutive constructs that subtly
influence organizational form and structure (Edelman and Suchman, 1997).

These three facets of legal environments can further be understood via two
dominant modes of interaction: those suggested by the materialist account, and
those suggested by the cultural perspective. Materialist perspectives conceptualize
organizations as rational purpose entities that use, manipulate, and maneuver
around the law. Cultural perspectives, on the other hand, conceptualize organiza-
tions as institutionalized entities that are highly responsive to the normative ideals,
symbolic rituals, and scripted roles associated with law (see Edelman and Suchman,
1997, for an extensive review of the three facets of legal environments and two
metatheoretical perspectives).

The facilitative environment

The facilitative legal environment comprises a set of passive procedural vehicles and
forums that organizations may mobilize to resolve disputes, to structure their rela-
tions with other organizations, to govern their employees, to influence the behavior
of regulatory agencies, and to gather information. Materialist perspectives on the
facilitative environment stress how organizations strategically use legal tools to
influence other actors in their environments and to control the market. In contrast,
cultural perspectives are more likely to highlight the role of norms in shaping the use
of both law and extralegal tools.

Materialist perspectives emphasize the strategic use of law and the increasing
relevance of litigation to organizational life, emphasizing the rise in business’s use
of civil litigation (Cheit, 1991; Galanter and Rogers, 1991) and a concomitant rise in
the number and status of both inhouse counsel and independent corporate law firms
(Galanter and Rogers, 1991). The increase in litigation itself results in increased
insurance use (Cheit, 1991), elevated bankruptcy rates (Delaney, 1989), and less
willingness to undertake high-risk innovation (Cheit, 1991).

Studies of informal dispute resolution portray a mix of cultural and materialist
perspectives. For example, Macaulay’s (1963) seminal study of contract disputes
showed that businessmen preferred to handle exchange relationships informally and
to resolve disputes according to the norms of the business community rather than
through lawsuits. Although business culture is central to Macaulay’s analysis, the
businessmen in his study saw informal dispute resolution as more efficient than
litigation. More recent work shows a rise in the use of alternative dispute resolution
techniques such as mediation and arbitration to handle interbusiness disputes
(Lande, 1998; Morrill, 1995) as well as a dramatic rise in the use of internal
grievance procedures and various informal dispute resolution techniques for hand-
ling intraorganizational conflict (Edelman, Erlanger, and Lande, 1993; Edelman and
Cahill, 1998; Edelman, Uggen, and Erlanger, 1999; Edelman and Suchman, 1999).
Other work focuses on differences in disputing norms across organizations (Cahill,
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2001) and nations (Gibson and Caldeira, 1996; Kagan and Axelrad, 2000; Kagan,
2001; Cahill, 2001; Saguy, 2000).

Organizations also engage the facilitative environment when they seek constraints
on the market or regulation of competitive industries. Here again the literature
reflects a mix of materialist and cultural perspectives. Industries use law strategically
to secure direct government subsidies, rules that limit entry into the industry, rules
that hinder competitors or otherwise provide an advantage against competitors, and
rules that allow the management of competition (Stigler, 1971; Gable, 1953; Pfeffer,
1974; Zhou, 1993). Industries and organizations also seek favorable rule-making
outcomes from administrative agencies (Posner, 1974; Clune, 1983; Hawkins, 1984;
Blumrosen, 1993). Sometimes alignments between industries and regulators come
about through political and cultural processes. In the case of property insurance, for
example, rate regulation was enacted over industry opposition but produced insti-
tutions and political settlement that protected insurance companies and agents from
price competition (Schneiberg, 1999; Schneiberg and Bartley, 2001).

The notion of a facilitative legal environment, then, calls attention both to legal
strategies for structuring economic interaction and to norms of interaction that
influence and arise out of organizational life.

The regulatory environment

The regulatory legal environment consists of substantive rules that actively impose
societal authority on various aspects of organizational life. Laws that regulate
organizations (such as antidiscrimination laws, health and safety laws, and antitrust
laws), the administrative regulations of enforcement agencies (such as the Equal
Employment Opportunity Commission and Occupational Safety and Health
Administration), and the substantive decisions of courts (both interpreting statutes
and articulating common law doctrines) all constitute the regulatory environment.
The regulatory environment also includes informal norms that have lawlike func-
tions, such as norms about consistent treatment of employees or about diversity.
Materialist perspectives see law as a set of externally imposed constraints on
organizations, accompanied by incentives and penalties. In contrast, cultural ac-
counts portray organizations as inhabiting highly structured organizational fields in
which legal rules and social norms generate structures and rituals that become
institutionalized elements of organizational life.

In the materialist view, organizations calculate the relative value of compliance
and noncompliance and alter their behavior accordingly (Diver, 1980; Paternoster
and Simpson, 1996; Braithwaite and Makkai, 1991; Genn, 1993). The sanctions
associated with noncompliance are often insufficient to deter illegal behavior be-
cause the risk of legal judgments or administrative fines will often seem minimal in
comparison to market-related risks such as product failure. In other words, legal
sanctions are usually too small and too slow to affect rational organizational
planning (Stone, 1975; Jowell, 1975). Organizational decentralization, moreover,
tends to obscure the locus of negligent decision making and to foster interdepart-
mental competition that subordinates legal compliance to market performance.

Cultural theorists challenge the notion that organizations rationally calculate the
costs and benefits of compliance, suggesting instead that because much law regulat-
ing organizations is ambiguous, the meaning of compliance is socially constructed
over time. The regulatory environment takes form gradually through organizational
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mimicry, the diffusion of professional norms, and the normative influence of state
rules (Edelman, 1990, 1992; Sutton, Dobbin, Meyer, and Scott, 1994; Dobbin,
Sutton, Meyer, and Scott, 1993; Dobbin and Sutton, 1998; Edelman and Petterson,
1999; Edelman et al., 1999; Heimer, 1999; Kelly and Dobbin, 1998; Edelman,
2002). Law is thus filtered through managerial traditions and prerogatives and
through the lenses of professionals within organizations who manage organizational
responses to law. Organizations with the most linkages to the public sector tend to
take a prominent role in defining compliance – often creating internal procedures,
offices, and rules meant to demonstrate attention to law. These internal legal
structures, which often mirror public legal institutions in form more than substance,
often come to be understood as necessary (and sometimes sufficient) elements of
compliance (Edelman, 1992). And over time, these structural symbols of compliance
acquire increasing legitimacy and rationality in the eyes of other organizations,
employees, regulators, and even courts (Edelman, 1990, 1992; Edelman et al.,
1999).

Scholars in both the materialist and cultural camps call attention to various forms
of regulatory ‘‘capture,’’ in which organizational power leads regulators to overlook
or even to facilitate the legally questionable practices of regulatory organizations
(Blumrosen, 1965, 1993;Wirt, 1970; Ackerman, Ackerman, Sawyer, andHenderson,
1974; Conklin, 1977; Cranston, 1979; Diver, 1980; Clune, 1983; Vaughan, 1983;
Hawkins, 1984; but see Levine, 1981; Horowitz, 1987; Luchansky and Gerber,
1993). Industry exercises significant power over regulators because public agencies
tend to rely on industry for expertise, information, and personnel to staff their
agencies (Bardach, 1989; Breyer, 1982; Makkai and Braithwaite, 1992).

Although regulatory capture may result from strategic action on the part of
industry, cultural theorists emphasize the role that organizational institutions and
politics play in shaping regulatory policy. European scholarship sees regulation as
the product of political contests, social policy, the economic practices of major social
institutions (e.g., banks), and broad cultural schema (Lange and Regini, 1989;
Regini, 1995; Majone, 1994). Similarly, economic sociologists call attention to the
role of cultural ideas, industrial practices, science, and political struggles in shaping
regulation (Dobbin, 1994; Stryker, 1989, 1990, 2000; Pedriana and Stryker, 1997;
Yeager, 1990).

The regulatory environment, then, is both the realm in which legal rules exert
control over organizations and the realm in which organizations strive to shape the
rules that govern them. There is considerable debate in the literature, however, over
whether law operates primarily as a set of incentives and disincentives to which
organizations strategically respond or as a set of normative ideals that are gradually
incorporated into organizational life.

The constitutive environment

The constitutive legal environment is more subtle than the facilitative and regulatory
environments, but it is equally important. It consists of a set of concepts, definitional
categories, labels, and ideas that play a subtle and often invisible role in how
organizations come into existence, how they organize their activities and relation-
ships, and how they arrange their governance functions. Legal labels such as the
‘‘corporate person’’ help to define which activities are legitimate and which are not.
Key conceptual dichotomies such as public/private, procedure/substance, employer/
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employee, exempt/nonexempt, and full-time/part-time, as well as concepts such as
labor pool, applicant, qualified, merit, and disability also derive meaning and impact
in part from the constitutive legal environment. Law generates understandings of
what is and is not a corporation, of who is and is not an employee, and of what
constitutes a binding agreement between employer and employee (or between or-
ganizations), as well as more fundamental constructs such as fairness, efficiency, and
rationality. Law causes certain organizational routines (including procedures for
hiring, firing, and promotion and rules regarding leave, dress, language, or accent)
to appear natural and normal.

Because it is where culture does its work, the constitutive environment receives far
more attention among cultural than among materialist scholars. Studies have ad-
dressed the ways in which contract law delineates symbols and rituals for forming
binding agreements (Suchman, 1995), how property law shapes ideas about organ-
izations’ control over resources and ideas (Campbell and Lindberg, 1990), and how
bankruptcy law affects organizations’ commitments to their various stakeholders
(Delaney, 1989). Other studies show that law generates particular organizational
features, such as affirmative action policies (Edelman and Petterson, 1999) or the
‘‘poison pill’’ takeover defense (Powell, 1993; Davis, 1991). And other research
suggests that law codifies ground rules for entire organizational forms. For example,
law helped to construct the modern limited-liability corporation (Coleman, 1974,
1990; Seavoy, 1982; Roy, 1990; Creighton, 1990; Klein and Majewski, 1992) and to
shape the boundaries between and forms of private firms, public agencies, collective
enterprises, and nonprofit organizations (Nee, 1992; Hansmann, 1996; Campbell
and Lindberg, 1990).

At a still more fundamental level, law offers basic logics that seep into the
culture and infrastructure of social interaction within organizations. As Weber
(1947) observed, modern organizations and modern law both embrace the logic of
‘‘legal-rationality’’ or the importance of general and distinctively legal rules. Legal-
rationality is not entirely the product of law; rather law and organizations resonate
in a way that reinforces the logic of legal-rationality within both institutions,
generating lawlike ideas of citizenship (Selznick, 1969) and fairness (Edelman,
1990) within organizations.

Although materialist work tends to downplay the constitutive elements of organ-
izational environments, law and economics scholarship implicitly incorporates elem-
ents of the constitutive environment. For example, it notes that law may affect the
relative appeal of market contracting vis-à-vis hierarchical organization through its
impact on ‘‘transaction costs’’ or the costs of bargaining (Williamson, 1975, 1981,
1985, 1991; Posner, 1972; Masten, 1990). Further, by establishing property relations
and other rules that affect the balance of power among economic actors, law in many
ways constitutes both the market and the economy (Campbell and Lindberg, 1990).

Organizations are not only the objects of the law as a constitutive environment;
they also help to shape legal rules that in turn affect the market. This occurs both
directly, through lobbying and litigating, and indirectly, as organizations devise new
strategies to circumvent, evade, or exploit laws, which in turn affect legal rules
(Powell, 1993; Gilson, 1984; Suchman, 1995).

The constitutive environment of organizations, then, is a realm where law does its
subtle work. Rather than providing procedural tools or substantive rules, law
provides cognitive possibilities and values that influence the structure, form, and
strategies of organizations. Whereas the literature on the facilitative and substantive

the legal lives of private organizations 237



 

legal environments portrays organizations as both producers and receivers of law,
the literature on the constitutive environment tends to see the law as the primary
domain of action and organizations mostly as the receivers of legal thought.

The Endogeneity of Law

Most accounts of law and organizations assume that law is exogenous, or deter-
mined outside of and prior to entering the realm of organizations. In most treat-
ments of law and organizations, then, the direction of law is downward – from
government to organizations.

To the extent that scholarship does focus on the effect of organizations on law,
moreover, it does so primarily in the context of the facilitative and regulatory legal
environments. Scholars recognize that both organizational strategy and organiza-
tional norms may influence the uses of law and the content of regulation. But there
has been less attention to how organizational institutions provide cognitive categor-
ies and rationales that become part of legal environments – in other words, to how
organizations act as producers (as well as receivers) of the constitutive legal environ-
ment.

In the remainder of this essay, I propose and outline a theory of law as endogenous
– that is, as generated within the social realm that it seeks to regulate. Legal
environments play a key role in legal endogeneity theory, not just as the arenas in
which organizations make sense of the law, but rather as the portals of interaction
between legal and organizational fields.

Legal endogeneity is made possible largely by the overlap between two key social
spheres – organizational fields and legal fields. Organizational fields, or the immedi-
ate environments of organizations, are sites where common notions of management,
efficiency, fairness, legality, and rationality take form. Within organizational fields,
certain ways of doing things come to be seen as successful and tend to diffuse quickly
across broad categories of organizations, so much so that they are often justified as
rational and even as necessary for organizational success (e.g., Tolbert and Zucker,
1983; Fligstein, 1985; Edelman, 1990; DiMaggio, 1991).

Legal fields, which I define as the social sphere that is centered around legal
institutions and actors, are the legal analog to the organizational fields. Just as
ideas about business practices flow through organizational fields, ideas about law,
justice, compliance, negotiation, and governance are exchanged among legal actors
and through the everyday actions and thoughts of citizens vis-à-vis their legal orders.
Legal fields comprise not only the formal law but also informal legal practices
and norms and patterns of negotiation ‘‘in the shadow of law’’ (Mnookin and
Kornhauser, 1979).

Organizational and legal fields are far from empirically distinct since they share
common organizations, actors, and processes. Nonetheless, organizational and legal
fields may be conceptually distinguished by their institutional logics. Organizational
fields are characterized by capitalist/managerial logics, in which the financial bottom
line generally trumps concerns about legality, fairness, or social norms. Ideals of
legality are generally secondary to the ideal of rationality, and concerns about law
tend to be subsumed by concerns about maximizing market shares, preserving
business relationships, maintaining traditional lines of authority, and of course,
increasing productivity and profit.
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Legal fields, in contrast, are characterized by a formal rights-based (or liberal
legal) logic, which celebrates the notion of a universal and general system of legal
rules adjudicated by an impartial and passive judiciary. Liberal legal logic holds that
individual rights-holders will recognize rights violations and will mobilize their legal
rights. Advocacy of these rights by partisan adversaries will ultimately produce
justice independent of any political or social constituency.

Law and society scholarship points out, of course, that other less formal logics
coexist (and sometimes compete) with liberal legal logic within legal fields. These
alternative logics often emphasize the value of community norms and dispute
resolution outside of formal law; here rights matter but are tempered by other social
norms (Macaulay, 1963; Ellickson, 1991). Thus the logic of legal fields is really a
mix of liberal legal logic and a set of informal procedures that provide alternative
mechanisms for achieving justice. In both its formal and informal manifestations,
however, the logic of legal fields emphasizes rights and justice over efficiency and
rationality.

Although legal and organizational fields are formed around fundamentally differ-
ent logics, there is substantial overlap between them. The legal environments of
organizations are at once the law-related elements of organizational fields and the
organization-related elements of legal fields. The overlap between organizational
and legal fields allows for a blurring of organizational and legal logics. As organiza-
tions encounter and respond to law, legal ideas flow into organizational fields,
infusing concepts of efficient management with notions of rights and justice. Simi-
larly, as legal actors and institutions negotiate the boundaries of organizations,
managerial ideas flow into legal fields, infusing the law with ideas that originate in
the effort for efficiency and profit.

The exchange of ideas within the social space at the intersection of organizational
and legal fields is facilitated by a key group of compliance professionals – that
is, lawyers, managers, consultants, and other specialists both within and outside
of organizations whose work involves managing the law for organizations.
Compliance professionals within organizations include human resource profes-
sionals who handle legal requirements or design organizational policy in light of
law; in-house counsel who handle compliance or legal issues either as a major or
minor component of their work; compliance specialists, such as affirmative action
or safety officers; and general administrators whose roles include the administra-
tion of legal requirements. Compliance professionals outside of organizations
include lawyers who advise organizations on legal issues or how to handle legal
problems, and various management consultants who provide similar sorts of
advice. Attorneys who represent either organizations or parties who have com-
plaints against organizations also act as compliance professionals. In some cases,
external compliance professionals work closely with organizations, as in the case
of lawyers on retainer or regular management consultants; in other cases, compli-
ance professionals have more fleeting interactions with organizations, as in the
case of consultants who provide one-shot advice or who maintain websites that
offer advice.

Compliance professionals act as social filters through whom legal ideas must pass
on their way to organizations and through whom organizational constructions of
law must pass on their way back to the legal realm. In the process of advising clients,
making policy, resolving problems, or seeking change, these compliance profession-
als have multiple opportunities to shape both organizations and law.
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Compliance professionals influence the path of law at multiple stages during its
journey through organizational fields. These stages are: (1) the construction of law
and the legal environment by compliance professionals, (2) the construction and
diffusion of symbolic forms of compliance, (3) the managerialization of law within
organizations, (4) the framing of legal issues, and (5) judicial deference to organiza-
tional institutions. I discuss each briefly below.

The construction of law and the legal environment by
compliance professionals

Top managers in organizations generally learn about the law not from reading
statutes or cases or administrative regulations but rather through the compliance
professionals in and around their organizations. Laws become relevant parts of
organizational fields only when they are made known to organizational actors.
Compliance professionals are the first-line interpreters of law; they communicate
to organizational administrators what laws are relevant, how they are relevant, and
how much threat they pose.

Different compliance professions are likely to present somewhat different visions
of the legal environment, reflecting the logics of the fields within which they work.
Persons within a given profession often have similar forms of education (and
sometimes social backgrounds), and because they tend to be connected through
professional networks, they interact at conferences, write for and read their profes-
sional journals, participate in online forums and workshops, and exchange views at
work or in the context of professional transactions. Thus certain ideas about law
tend to become institutionalized within particular professions.

There is in fact a complex relation – to some extent a hierarchy – among the
professions, which promotes a systematic transformation of legal information as it
enters organizational fields. Lawyers from elite law firms often stand at the apex of
this hierarchy, providing initial admonitions about changes in law or new threats
posed by patterns of litigation. These elite lawyers write for websites and profes-
sional journals; they lead workshops for other lawyers and for managers; they serve
as consultants to more general lawyers and, especially, to in-house counsel for
organizations. Elite lawyers may be likely to emphasize or even to exaggerate the
threatening aspects of legal environments both because they see that role as neces-
sary to protect their organizational clients and because they stand to gain a larger
market for their services by emphasizing their capacity to insulate organizations
from environmental threats (cf. Bisom-Rapp, 1999).

The construction and diffusion of symbolic forms of compliance

Armed with a vision of law and legal threats provided by compliance professionals,
organizations seek rational solutions to those threats. Here again, the role of
compliance professionals is critical – once these professionals have identified legal
threats, they gain organizational power by offering solutions to those threats
(Edelman, Abraham, and Erlanger, 1992).

Public governance serves as a ready source of legitimized models for private
governance, and therefore as a source of solutions to laws that challenge organ-
izational governance. The early phases of compliance with laws related to organiza-
tional governance, then, tend to involve the creation of structures that mimic public

240 lauren b. edelman



 

legal institutions at least in form. For example, in response to the ambiguous civil
rights mandates of the 1960s and 1970s, employers created rules and policies that
look like statutes, offices that look like administrative agencies, compliance officers
who look like administrative officers or even police, and grievance procedures that
look like courts (Edelman et al., 1999). These antidiscrimination rules, civil rights
offices, grievance procedures, and other legal structures served as visible symbols of
attention to law.

Early adopters of symbolic forms of compliance tend to be organizations with
considerable visibility – either because they are industry leaders or because they have
connections to the public sector. The forms of compliance adopted by these organ-
izations, in turn, serve as ready models of legitimate compliance for other organiza-
tions (Edelman, 1992). Networks of compliance professionals help to diffuse these
forms of compliance. As certain forms of compliance become increasingly prevalent,
the rationality of those solutions becomes ‘‘mythical’’ or taken for granted (Meyer
and Rowan, 1977; Edelman, 1990, 1992).

The managerialization of law

The rapid diffusion of symbolic forms of compliance among organizational popula-
tions does not necessarily mean that these forms result in substantive change.
Because it is generally the form rather than the substance of compliance that attains
an institutionalized status, there is variation in how enthusiastically management, as
well as the personnel who staff compliance structures, embrace legal ideals. In some
cases, compliance structures are created primarily as symbolic gestures, with little
intent that the structures change organizational policies or practices. Organizations
can maximize both legitimacy and rationality while minimizing the substantive
impact of those structures by creating formal governance structures that appear
legitimate while simultaneously decoupling deviant organizational practices from
those structures (Edelman, 1992). In other cases, top management actively encour-
ages attention to legal ideals.

Once in place, however, compliance structures tend to evolve independently of the
intentions of organizational strategists because they serve as vehicles for the making
of legal meaning. Legal meaning may derive in part from the actions of those who
staff compliance structures and from those who interact with these structures, but it
is inescapable that legal meaning will incorporate to some extent the logic of the
organizational fields within which organizational actors operate. Thus, although
compliance structures have law-like forms, their existence within organizational
fields means that the logic of efficiency and rationality will often trump the logic
of rights and justice.

Managers make sense of law within the context of organizational constraints and
objectives. However concerned they are with legal compliance, that concern is
inevitably secondary to their interest in efficient production or provision of services.
Thus, as organizations interpret legal requirements, process legal paperwork, and
attempt to resolve law-related problems, the law is increasingly filtered through
managerial norms and tempered by managerial concerns. Organizations may
become increasingly legalized or influenced by legal values and rules, but at the
same time, legal ideals tend to become infused with traditional managerial ways
of thinking, thus producing a managerialization of law (Edelman, Fuller, and
Mara-Drita, 2001).
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The managerialization of law takes a variety of forms. First, organizational
policy makers may managerialize the law as they promulgate rules to effectuate
law within the organization (e.g., rules banning sexual harassment). But this internal
legislation does not ensure replication of public law or recognition of legal ideals.
Rather, in an effort to combine legal and managerial goals, managers are likely to
build discretion into rules, to replace legal standards (such as disparate treatment)
with managerial standards (such as consistency), or even to circumvent legal stand-
ards. For example, when courts began to articulate a theory under which terminated
employees could sue employers for violation of an ‘‘implied contract,’’ employers
quickly began to revise their personnel policies and employment contracts to avoid
legal risk by explicitly specifying that their employees worked ‘‘at will’’ and thus
could be fired without reason (Edelman et al., 1992). Internal legislation, therefore,
may essentially legislate away some or all of the thrust of legal ideals (Edelman and
Suchman, 1999).

Second, compliance structures may managerialize the law through internal adjudi-
cation of law-related complaints. Various forms of internal complaint handling are
becoming increasingly common in organizations. The creation of internal dispute
resolution gives organizational personnel a significant role in determining what
constitutes a problem, whether the problem is one that is legal in nature, whether
the problem can or should be resolved, whether and how legal standards might
affect the resolution of the problem, and how the problem ought to be resolved.
Edelman et al. (1993) find that internal complaint handlers tend to recast discrimin-
ation complaints as typical managerial problems, such as poor management or
interpersonal difficulties, and to resolve them in those terms. Poor management
may be remedied by training or through pragmatic solutions such as transferring
the employee; interpersonal difficulties are handled with therapeutic solutions, such
as counseling, employee assistance programs, or mediation-like exchanges. While
these remedies serve the organization’s purpose in ensuring smooth employment
relations and often resolve the employees’ complaints, they tend to discourage
attention to legal rights. In so doing, these remedies depoliticize and delegalize
issues, potentially affecting not only the particular dispute but also both employee
and employer reactions to future disputes (Edelman et al., 1993; Edelman and
Cahill, 1998; Edelman and Suchman, 1999).

Third, managerial rhetoric and managerial trends may managerialize the law by
reframing legal ideas. Rhetoric about ‘‘managing diversity’’ and ‘‘valuing diversity,’’
for example, subtly yet powerfully shapes the meaning of equal employment oppor-
tunity. Formal EEO law creates rights to nondiscrimination on the basis of race,
color, sex, religion, and national origin. These attributes are not random, but rather
embrace the moral ideal that historical disenfranchisement creates an entitlement to
special protection against any further discrimination. Although managerial rhetoric
on diversity appears to buttress EEO law and to draw on the same moral ideal, the
shift from equal opportunity to diversity language is much more than a change in
packaging. Rather, diversity rhetoric dilutes the focus on historical disenfranchise-
ment by placing diversity on the basis of cultural differences, geographical differ-
ences, lifestyle differences, and even matters such as communication style, dress
style, and taste in food on a par with diversity on the basis of legally protected
categories. Further, managerial rhetoric about diversity tends to portray antidiscri-
mination law in a negative light, asserting that while law imposes inefficient rules on
organizations, diversity management promotes creativity, harmony, and profit. Thus
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managerial rhetoric about diversity tends to reframe legal values in terms of trad-
itional managerial goals (Edelman et al., 2001).

Fourth, organizations managerialize the law by internalizing the practice of law.
In recent years, organizations have built increasingly large and sophisticated internal
legal staffs. In large firms, these lawyers not only handle complaints and litigation
but also screen corporate documents for possible exposure to liability and manage
the distribution of work to outside counsel (Rosen, 1989; Galanter and Rogers,
1991; Nelson and Nielsen, 2000; Nelson, 1994). Internal legal staffs are both more
likely and more able than outside lawyers to interpret and implement the law in
ways that subordinate legal values to managerial values like profitability, efficiency,
and hierarchical authority (Edelman and Suchman, 1999).

Finally, organizations may managerialize the law even through their responses to
mandatory reporting requirements such as filling out mandatory forms detailing
workforce statistics for the EEOC. Although seemingly routine, reporting workforce
statistics involves legal meaning making: issues such as which employees are classi-
fied as underrepresented minorities, who is ‘‘employed’’ at the time of the count, and
how various positions are classified can both depend on and influence the character
of compliance within a firm.

These examples illustrate but do not exhaust the ways in which law becomes
managerialized within organizational fields. The managerialization of law may
hasten the legalization of organizations in that legal values recast in managerial
terms may be more easily assimilated into organizational governance. However, the
managerialization of law may also weaken, de-emphasize, and depoliticize legal
ideals by subsuming them within managerial goals.

The framing of legal issues

Organizations are powerful engines of socialization. The internal legal cultures of
organizations condition how individuals within and around organizations view the
ideals of law, the reach of law, the threat of law, and the fairness and legality of
employers’ law-related actions and structures (Fuller, Edelman, and Matusik, 2000;
cf. Bumiller, 1987, 1988; Felstiner, Abel, and Sarat, 1981; Ewick and Silbey, 1998).

The managerialization of law, then, powerfully affects which actions or policies
appear proper and which are injurious; it promotes certain types of claims and
certain framing of legal issues and discourages others. To the extent that organiza-
tional culture recasts discrimination problems as interpersonal or managerial prob-
lems, or diversity along extralegal dimensions is understood to be as important as
race and gender diversity, promotion decisions that favor white males or the lack of
women or minorities in a workplace are less likely to be seen as legally problematic.

The extent to which organizational actions are seen as legally problematic, in
turn, has critical implications for both whether and how these actions are framed in
the legal realm. For example, employees, employers, and their lawyers all play a role
in framing legal issues. The role of employers is obvious; they are the promulgators
of managerialized conceptions of law. Employees play a role through their visions of
which managerial actions are legally injurious and which are legitimate.

Lawyers for both employees (generally plaintiffs) and employers (generally de-
fendants) lawyers, in different ways, help to reinforce and legitimate managerialized
models of compliance. Employees’ lawyers act as critical gatekeepers to the legal
realm, in that they are less likely to pursue actions where employers meet the
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institutionalized ideals of compliance. Even where employees have good reason to
avoid an internal grievance procedure, for example, plaintiffs’ lawyers are less likely
to pursue a case where employees failed to use those procedures. Employers’ lawyers
act as conduits of managerialized logic to the court by framing their law-related
procedures and policies as compliance and by defending their actions in terms of
legitimized rationales such as market rates and business necessity. To the extent that
managerialized conceptions of law seep into the emergence and framing of disputes
by employers, employees, and lawyers, those conceptions also shape both the logic
and the lexicon of disputing in the legal realm.

Judicial deference to organizational constructions of law

Whereas traditional top-down perspectives on law suggest that courts ought to serve
as a corrective to organizational constructions of compliance that deviate from legal
purposes, the idea of legal endogeneity suggests instead that courts tend to be
influenced by compliance practices that become institutionalized in organizational
fields.

Just as employers tend to take their cues from norms and practices in their legal
environments, judges tend to take their cues from norms and practices that become
institutionalized in organizations. Because organizational and legal fields overlap,
institutionalized ideas about law and compliance flow unobtrusively into the judicial
realm. Thus courts often accept employers’ symbolic indicia of compliance without
recognizing the extent to which employers’ legal structures fail to protect legal rights,
and in some cases even thwart those rights. In this way, institutionalized – and
managerialized – organizational practices tend to be (re)incorporated into judicial
standards for EEO compliance. When courts incorporate ideas from the organiza-
tional realm into new case decisions, law becomes endogenous (Edelman et al., 1999).

The endogeneity of law is perhaps clearest with respect to employers’ internal
grievance procedures. The personnel profession promoted the legal value of griev-
ance procedures during the 1970s and early 1980s even though there were no
statutes mandating grievance procedures, and even though – at the time – courts
tended to reject the idea that such procedures could constitute evidence of EEO
compliance. Personnel professionals claimed, nonetheless, that grievance procedures
would be viewed by judges as evidence of fair treatment, and that employers
therefore would be well served by creating them.

In the mid-1980s, courts began to do precisely what the personnel professionals
had been suggesting. In 1986, the Supreme Court in Meritor Savings Bank v. Vinson
suggested that an effective grievance procedure might protect an employer from
liability for sexual harassment. Shortly thereafter, a federal circuit court of appeals
adopted a similar standard in race harassment cases (Hunter v. Allis-Chalmers,
1986). And in 1998, the Supreme Court declared that an employee’s failure to use
an employer’s internal grievance procedure might protect an employer from liability
for harassment by its supervisory employees (Faragher v. City of Boca Raton). When
courts proclaimed that internal grievance procedures could help employers avoid
liability, they reinforced the legitimacy and rationality of grievance procedures as a
form of compliance with law (even though those grievance procedures may in fact
do little to ensure equal employment opportunity).

Law regulating organizations is endogenous, then, because its meaning is formed
in part through the actions of organizations and the models of organizational action
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that become institutionalized in organizational fields. Legal ambiguity encourages
organizations to create internal legal structures designed to symbolize attention to
law. Once in place, those structures engender struggles over the meaning of law as
professionals and other officials seek to implement law within organizations.
Because of their training, experience, and professional purview, organizational
actors tend to construct law in ways that are consistent with traditional managerial
prerogatives and goals. Over time, as these constructions of law become institution-
alized, they subtly and gradually affect how other social actors – including judges –
understand the meaning of law, and of rational compliance with law.

Conclusion

Scholarship about the legal lives of private organizations has benefited significantly
from the recent rapprochement of organizational and sociolegal scholarship. Socio-
legal scholars have begun to move from an overly simplistic view of organizations as
goal-oriented rational actors toward an understanding of the less formal and less
rational elements of organizational life. At the same time, organization theorists
have begun to question the idea of law as a coercive and determinative force,
becoming attentive to the study of law in its social context (Suchman and Edelman,
1996). The result is an increasingly nuanced understanding of how the legal lives of
organizations are critically intertwined with the legal life of society.

Despite significant progress in understanding the complex interplay of law and
organizations, however, a number of gaps deserve attention in future scholarship.
First, scholars should attend to the contradictions (or apparent contradictions)
between the materialist and cultural perspectives. In explaining the legal lives of
organizations, how can we reconcile the materialist emphasis on rational strategy
with the cultural emphasis on institutionalized ideas and rituals? Are there funda-
mental contradictions in these metatheoretical perspectives, or is the character of
organizations’ legal lives both rational and normative?

Second, scholarship should pursue the ways in which the facilitative, regulatory,
and constitutive legal environments of organizations are simultaneously arenas for
organizations to shape understandings of law (Edelman and Suchman, 1997). The
state may create tools to facilitate interaction, but organizations shape the law as
they mobilize those tools in ways that create new legal issues and possibilities or
when they develop organizational mechanisms to evade legal obstacles (e.g., when
cartels escape antitrust constraints or when creative accounting circumvents corpor-
ate reporting requirements). The state may create rules to constrain organizational
behavior but organizations negotiate and reshape those constraints as they shape the
meaning of compliance. And the state may help to constitute organizations through
legal definitions of corporations, of shareholders, and of employees. But the consti-
tutive environment is shaped more by organizational institutions than by the pens
of legislators.

And most importantly, more attention should be paid to the endogeneity of law
and to the role of organizations in shaping the form and content of law. In any given
situation, law may appear exogenous to particular organizational actions or struc-
tures and organizations may be seen as either complying or resisting the force of law.
But attention to the process of legal construction is likely to reveal that the legal
environments of organizations – which lie at the interstices of organizational and
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legal fields – are a fertile ground of legal and of organizational construction. It is in
these spaces that boundary-spanning professionals such as lawyers, managerial
consultants, personnel officers, compliance officers, and others interpret and ultim-
ately define the law.

While I have provided an initial sketch of a theory of the endogeneity of law in the
employment context (Edelman et al., 1999), similar processes are almost certainly at
work in other social arenas. Healthcare, antitrust, bankruptcy, the environment, and
crime are among the arenas in which attention to the endogeneity of law is likely to
prove fruitful. In these and other areas, law and society scholarship should seek to
delineate the social fields in which understandings of law develop, the social actors
that span the boundaries of social fields, and the processes of social interaction and
institutionalization that generate both legal and social change.

Cross-national analyses of legal endogeneity are also important. Differences in the
roles of courts and training of judges between civil and common law nations may
affect the extent to which institutionalized organizational practices may seep into
judicial decision making. And national culture is likely to interact with organiza-
tional culture and individual legal consciousness in ways that alter the extent and
process of legal endogeneity (cf. Cahill, 2001).

The policy implications of legal endogeneity, moreover, are critical. To the extent
that law is endogenous, or shaped within the organizational fields that it seeks to
regulate, the social control of organizations is in a very real sense social control by
organizations – not overtly, but rather through the influence of institutionalized
models of governance.

Note

I would like to thank Catherine T. Albiston, Hamsa Murthy, Austin Sarat, Willow Tracy, and
Kay Levine for comments on an earlier version. One section of this essay (‘‘The Legal
Environments of Organizations’’) draws heavily on prior collaborative work with Mark
Suchman (Edelman and Suchman, 1997).
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Legal Regulation of Families

in Changing Societies

Susan B. Boyd

Approaches and Methods

Over the past two decades, law and society approaches to family relations and law
have emerged as a serious field of study and become increasingly diverse in terms of
theory, methodology, and scope. Whereas Law and the Social Sciences (Lipson and
Wheeler, 1987) offered no chapter on family law, to overlook this topic in any
review of law and society scholarship would now be a serious omission. In the
mid-1980s, a burgeoning sociolegal literature emerged on family law, much of
it emanating from England (e.g., Eekelaar, 1984; Eekelaar and Maclean, 1986;
Freeman, 1984; Smart, 1984). Sociolegal journals that had not paid much attention
to family law offered special issues on law and family. As Herbert Jacob said in his
introduction to the ‘‘Special Section on Law and the Family’’ of the Law & Society
Review (1989: 539): ‘‘Family policy has suddenly attained a prominent place on the
political agenda and family law has become a livelier field of academic scholarship.’’

Sociolegal scholars were well-equipped to enter this field because it is virtually
impossible to examine laws on the family in a positivist or exclusively doctrinal
framework. Since the 1970s, many changes have occurred in relation to the socio-
legal regulation of the family, reflecting shifts in family relations, gender relations,
and employment patterns of women. These changes have also embodied challenges
to heteronormative definitions of family. By the 1980s, most legal systems had
moved toward no-fault divorce, typically ascribing reciprocal ‘‘gender-neutral’’
financial obligations between husbands and wives, rather than assuming female
dependency and male economic obligation. Children’s rights and welfare were
becoming more central to discussions of law and social policy. By the 1990s,
attention had turned to legal regulation of same-sex relationships. Family law has
provided a terrain for social struggles over the concept of ‘‘family’’ itself, the roles of
‘‘husbands’’ and ‘‘wives’’ and ‘‘mothers’’ and ‘‘fathers,’’ and the centrality of mar-
riage to regulation of the family by the state.



 

Sociological, historical, and theoretical approaches brought insights to the
changing dynamics of family law and challenged notions that the family was – or
could be – an unregulated private sphere (O’Donovan, 1985; Olsen, 1983; Rose,
1987). They also cracked open the very concept of family law, showing that law
regulates and constructs families in numerous ways not confined to laws on marriage
breakdown (Graycar, 2000). These works often drew on literature that addressed
the ‘‘politics of the family’’ (e.g., Barrett and McIntosh, 1982; Zaretsky, 1976). It
was increasingly clear that simply calling for more or less state intervention into the
family to address problems missed the complex relationship between state, market,
and family. Despite the existence of powerful ideologies regarding the privacy of
family life, the history of legal regulation of family relations challenges any rigid
notion of the public/private divide emanating from liberalism. Even when law
purports to stay outside the family, effects can be identified, notably the reinforcing
of gendered power relations and violence within it. Moreover, the conditions under
which law regulates – or abdicates – the ‘‘private’’ sphere of family typically reflect
and often reinforce unequal social relations along the lines of gender, race, class,
sexual orientation, and disability (Boyd, 1997; Fineman, 2000; O’Donovan, 1985;
Olsen, 1983; Ursel, 1992).

Generally, with the growing invocation of rights discourse in relation to family
issues, especially in jurisdictions with bills of rights, family law increasingly has a
clear public aspect (Harvison Young, 2001) as a wider range of issues related to
‘‘family’’ are considered by courts and legislatures. However, this trend toward
public debate about family relations does not necessarily mean that families and
familial responsibilities are supported through public funds (Fineman, 2000). Many
current debates reflect struggles over the extent to which there should be regulation
of, and public support for, familial relations. Answers typically reflect varying
theoretical perspectives, as well as which social groups writers place at the center
of their analysis.

Researchers who direct attention to disempowered groups (e.g., single mothers,
aboriginal people) have interrogated the ways in which laws on families interact
with and/or embody social relations of power along lines such as gender, race, class,
and sexuality. As a result, topics formerly considered as outside family law, such as
abortion, reproduction, and social welfare, are now often included within sociolegal
analyses of family relations. Sociolegal scholars have questioned the traditional
norm of ‘‘family,’’ exposing the ways in which dominant familial ideologies influence
and are reinforced by various types of law. This approach permits a more complex
approach to legal analysis, with attention paid not only to legal results but also to
discursive patterns in legal decision making. Early analyses identified clearly patri-
archal elements in the way that family law regulated relationships and their break-
down (Smart, 1984). Such authors typically suggested that law reinforces dominant
ideologies and existing power relations in society. The ideology of motherhood has
been explored in depth (e.g., Boyd, 2003; Fineman, 1995; Kline, 1993) and more
recently, the representation of fatherhood in law has been investigated, with links to
the underlying heterosexual norm of family law (Collier, 1999, 2001).

Other works complicated the picture by focusing on race and poverty. They
explored how single and African American mothers were demonized in poverty
discourse and in child welfare discourse, the solution often being a patriarchal one
of locating absent fathers and returning them to the family, particularly in terms of
financial contribution (Fineman, 1995; Roberts, 1997). The processes through
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which aboriginal children are brought into the Canadian child ‘‘welfare’’ system
were linked to the history of colonialist legal regulation and control of aboriginal
families (Kline, 1992). Also, familial ideology based on a nuclear model with stay-at-
home mother and breadwinner father provided a filter for negative evaluation of
parenting by aboriginal mothers (Kline, 1993). This type of work illustrated how a
legal principle such as ‘‘best interests of the child’’ – already established as indeter-
minate (Mnookin, 1975) – had a disparate impact depending on which families it
was applied to. Cultures that assign responsibility for children to those outside the
nuclear family, for instance to extended family members or members of a commu-
nity, do not fit well into liberal legal frameworks premised on a nuclear family model
of ideal parenting.

Scholars influenced by post-structuralism have examined law’s constitutive role in
relation to society, raising conceptual questions about the precise relationship be-
tween family law and ideology. Many authors now emphasize the mutually consti-
tutive roles of law and society, rather than assuming that law shapes social relations,
or social relations shape law, in a one-way relationship (e.g., Mahoney, 1991). Some
have drawn on autopoietic theories to analyze how law gives meaning to social
concepts such as ‘‘children’’ (King and Piper, 1990). Most recently, authors have
highlighted the need to study the role of individual agency, within material and
ideological constraints, in relation to discursive constructions within law (Fegan,
2002). It has also been shown that law constitutes a site of struggle that can provide
opportunities for challenges to meanings and definitions. The extent to which law’s
normative definitions have been challenged in recent years cannot be underesti-
mated, notably by those seeking recognition of those living outside a heterosexual
or marriage model of family (Gavigan, 1999; Goldberg-Hiller, 1999). That said,
critical thinkers have shown that while the legal system has provided openings to
inject new meanings of family into law and society, legal liberalism has constrained
the shape of these new meanings.

Increasingly diverse methods have been used to explore the operation of family
laws. Some researchers have examined case results, court files, or divorce rates and
other statistics. Others have surveyed divorced women and men, conducted obser-
vations of courts or lawyer/client interactions, or interviewed parents, lawyers,
women who have made choices about abortion, counselors, and judges. Legislative
debates have also been analyzed. Fathers’ rights groups have been interviewed or
observed and their submissions to law reform bodies investigated. Some authors
have employed narratives to highlight individual experiences of the legal system that
had previously been overlooked. In some jurisdictions, particular efforts have been
made to measure the impact of laws on family relations, often by research centers
such as the Oxford Centre for Socio-Legal Studies and the Leeds Centre for Research
on Family, Kinship and Childhood in England; the Australian Institute of Family
Studies, the Family Law Research Unit of Griffith University, and the Justice Re-
search Centre of Sydney in Australia; and the Canadian Research Institute on Law
and the Family. Researchers with the Australian Family Court have also produced
important empirical work.

Recent studies suggest that modern family law is characterized by complexity,
fragmentation, and a variety of processes. It is therefore increasingly difficult to state
at any level of generality the nature and effects of family law. Some studies have
shifted the focus from analysis of final judicial decisions towards both the process of
decision making (e.g., judicial discretion) and interim decisions, which effectively
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constitute final decisions for many parties (Dewar and Parker, 1999: 109; Rhoades,
Graycar, and Harrison, 2000). The adequacy of ‘‘grand theories,’’ for example those
addressing the public/private divide, has been questioned, in part due to their
excessive focus on a unitary notion of law (Rose, 1987). An alternative approach
is to explore the relationship between social relations, social knowledge, and law in
its full diversity, including how law absorbs or colonizes other forms of expert
knowledge and regulatory processes (e.g., King and Piper, 1990).

Significantly, some scholars producing empirically based knowledge have de-
veloped methodologies by reference to theoretical questions raised by those studying
law’s constitutive role and its complex, often contradictory role in social change.
The strongest work reflects the exploration both of family law’s operation in the
‘‘real world,’’ in a variety of settings, and its role in relation to ideological and
material struggles (e.g., Rhoades, 2000; Sarat and Felstiner, 1995). To the extent
that law has been employed in an effort to engineer changes ‘‘from above’’ in the
nature of postdivorce family life (Smart and Neale, 1999), it is important to identify
its role in shaping beliefs as well as to assess its impact, including both intended
and unintended consequences. It is also important to identify ways in which
traditional norms, for instance an ideology of heterosexuality (Collier, 1999) or a
breadwinner/homemaker ideology (Didick, 1999), continue to permeate even the
‘‘new’’ family law.

The rest of this chapter uses four themes to illustrate key insights of the vast
literature offering sociolegal approaches to family law: (1) gender, equality, and
family; (2) constituting and redefining family; (3) redefining legal parenthood; and
(4) privatization and the new family law: the discursive and the material. These
themes correspond roughly to the chronological order in which they emerged within
sociolegal approaches in Canada, Australia, England, and the United States, al-
though in practice they interact and overlap. The contradictory implications of
trends toward sex equality arise in several contexts. The impact of increasing
recognition of same-sex relationships is key, as is cultural and racial diversity.

Gender, Equality, and Family

Alongside the new interest in family law during the 1980s came the rising influence
of feminist approaches, heightening awareness of the gendered consequences of
family relations, breakdown, and law reform, and offering new theoretical ap-
proaches to equality, the public/private divide, and power. Researchers too numer-
ous to list began to inquire seriously into the relationship between the new gender-
neutral family law norms and women’s continuing economic disadvantage (e.g.,
Fineman, 1991; Weitzman and Maclean, 1992). Despite women’s increased (though
not equal) participation in the labor force, studies showed that their standard of
living tended to plummet upon divorce, whereas men’s tended to rise. Women’s
continuing socially constructed responsibility for childcare and households was
identified as a significant impediment to any simplistic imposition of formalistic
views of equality. However, this knowledge sat uneasily alongside statistics indicat-
ing the increase in women’s labor force participation. Although some judges were
willing to recognize the contributions of longtime homemakers to families and
spouses through property division and/or support awards, studies revealed that
they were less willing to provide support for younger women separating from their

258 susan b. boyd



 

spouses in the middle of ongoing caregiving responsibilities for children. Although
employed women still assumed greater responsibility for domestic labor than their
male partners, judges and legislators struggled with which policy norms to prioritize:
the self-reliance, independence, and ‘‘clean break’’ associated with liberal individual-
ism, or compensation to address financial disadvantage and need resulting from
continuing unequal gender relations rooted in structures of state, market, and
family.

In addition to a focus on substantive law norms, serious concerns emerged in the
literature about process issues for disadvantaged groups. Due to their relative
economic disadvantage, women encounter particular impediments in gaining access
to the legal process and to legal advice. Funding for legal aid for family issues tends
to be less than adequate, if not nonexistent, which in turn has a gendered impact
on women (Mossman, 1994). Violence against women was also identified as a key
factor generating substantive inequality for women in family law disputes with
male partners (e.g., Sheehan and Smyth, 2000). The prevalence of violence against
women in intact families, and also at or after separation, was contrasted to the
construction of domestic abuse as rare or exceptional in family litigation (Mahoney,
1991). It was shown that abused women encounter the legal system from a position
of disadvantage in terms of bargaining power with their ex-partners and that abusive
men often use legal processes to seek power and control over women who have left
them. Women’s position of disadvantage in this context is exacerbated by the
increasing emphasis on paternal contact with children and declining funding for
legal aid.

Critical analyses of the trend toward informal processes of dispute resolution,
especially family mediation, questioned the ability of mediators to maintain a
neutral stance or to screen adequately for woman abuse (e.g., Astor, 1994), or
even to deliver on its promises of offering a more humane, relational mode of dispute
resolution (Grillo, 1991). Others suggested the trend toward mediation obscured the
complex process of resolving issues on family breakdown and its gendered dynam-
ics, and connected the rise of mediation to the new shared parenting norms, which
enhanced fathers’ rights claims (Fineman, 1991). Although some scholars pointed
out the problems of mediation when used in relation to spouses with a power
imbalance, particularly when domestic abuse was involved, others noted that only
a small percentage of the divorcing population resolve disputes with legal represen-
tation (Pearson, 1993). Newer studies point to the failure of most dispute resolution
processes, including negotiation, mediation, and litigation, to take abuse seriously
(Neilson, 2002). And studies based on analysis of actual mediations suggest that
mediators marginalize domestic violence even when disputants raise it (Greatbatch
and Dingwall, 1999). This tendency is likely to aggravate any inequality of bargain-
ing power already existing between the parties and may prejudice the ability of
women to obtain fair economic settlements.

The focus of this research on the rules and processes regulating family breakdown,
a moment that reveals the vulnerability – economic and otherwise – of individual
family members, did not overlook the life of intact families. Rather, it studied the
way that the normative order of intact families interacted with the legal system once
the taken-for-granted interdependence of family members ended. Other literature,
discussed next, focused more particularly on how families were normatively consti-
tuted and regulated by law and, as well, at how families were being redefined within
law and society.
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Constituting and Redefining Family

Alongside the study of the effects of laws on family breakdown, which vary
according to factors such as gender and class, came more profound challenges to
the meaning of ‘‘family’’ and legal definitions such as ‘‘spouse,’’ ‘‘parent,’’ and
‘‘child.’’ These challenges have been central to both legal changes and scholarly
debates over the past two decades. A major transformation in family law has been
the decentering of marriage as the key determinant of family connections. During
the late 1970s and the 1980s, many legal systems began to legally recognize the
relationships of unmarried cohabitants, imposing certain rights and obligations on
them in the event of separation. The legal concept of the legitimacy of children,
determined by reference to marriage ties, correspondingly diminished in importance.
The functional similarity of marriage and cohabitation, and the biological and
relational bonds between parent and child, were increasingly emphasized rather
than the traditional family based on marriage between a man and a woman.

Scholars working on lesbian and gay family forms most clearly deconstructed the
heterosexual norm in family law, drawing on the growing social visibility of same-
sex relationships. The fact that children were being raised, and conceived, within
same-sex relationships was contrasted to the normative assumption within most
laws that a child has two parents of the opposite sex (Polikoff, 1990). Legal systems
that already recognized opposite-sex cohabitation were challenged to expand these
laws to include same-sex cohabitants, notably in Western Europe through the use
of registered domestic partnerships (Bailey, 2000) and in Canada, as opposite-
sex definitions of ‘‘spouse’’ were challenged using constitutional equality rights
(Gavigan, 1999). In jurisdictions such as the United States, where unmarried
opposite-sex cohabitants were not recognized by statute to the same extent, the
debate centered more clearly on whether to open the legal institution of marriage to
same-sex partners. Scholars investigated the use of domestic partnerships at local
levels as an alternative that bestowed status recognition based on contractual
undertakings (Goldberg-Hiller, 1999). Domestic partnership legislation often forms
a paradox, being portrayed as a political compromise that preserves the status of
traditional marriage while providing a parallel legal regime for same-sex partners.
A debate arose concerning the mode through which same-sex relationships should
be recognized, with some scholars – particularly feminists – questioning the centrality
of the quest for marriage rights by lesbians and gay men. These authors paid more
attention to the role that marriage (and the nuclear family norm) has played in social
histories of disadvantaged groups (Polikoff, 1993; Robson, 1994). Despite this
debate, most scholars are now grappling not with whether to legally constitute
same-sex relationships, but rather with which mechanism should be used to do so.

Apart from challenges to heteronormativity, the literature suggests that the nor-
mative primacy of the nuclear family has been challenged to an extent, as laws on
adoption and child welfare have cautiously accommodated a wider definition of
‘‘family.’’ For example, trends toward ‘‘open adoption’’ allow some birth mothers,
or even birth families, to stay involved in children’s lives after adoption, whereas
once most countries rigorously protected the integrity of the new adoptive nuclear
family. In North America, extended family members and aboriginal communities are
recognized in some legal procedures concerning child protection and adoption.
These trends have generated scholarly debates about the relevance that cultural
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background and racial identity ought to have, particularly in relation to child
protection and mixed-race adoption, and about the role that community and iden-
tity ought to play in legal processes concerning the severing of original family ties
and the construction of new ties (Kline, 1992; Perry, 1993–4). The boundaries
around ‘‘family’’ have to some degree been fragmented both in legal practice and
in sociolegal discourse.

Alongside the redefinition of family, and especially the diminished focus on
marriage as the central organizing feature of family law, came a new social and
scholarly focus on parent–child ties, particularly father–child ties. Indeed, other than
the same-sex marriage debate, the question of legal definitions of parenthood is the
most controversial in modern family law, raising questions about when biological
ties as opposed to social or functional ties should determine legal relationships,
rights, and responsibilities.

Redefining Legal Parenthood

The legal system and scholarly literature have increasingly grappled with the ques-
tion of what constitutes a legal parent (Bainham, Day Sclater, and Richards, 1999),
canvassing determinants ranging from legal presumptions (mainly of paternity), to
biological and genetic links, to intention, to social or functional definitions of
parenting. The elimination of illegitimacy as a legal concept in many jurisdictions
has diminished the former primacy of the marriage tie between husband and wife in
determining legal paternity, and generated an emphasis on biological fatherhood
(Smart and Neale, 1999). This emphasis has arisen in custody disputes over children
a mother places for adoption and also in relation to child support (Sheldon, 2001).
The new emphasis on paternal biological ties is surprising given the modern cross-
jurisdictional emphasis on best interests of the child, which need not rest on biology.
It has a tendency to impose culturally specific values on indigenous communities.
Recognition of the role of the social parent in same-sex households has generated
comment on the fact that attendant legal rights and duties in relation to children
might potentially accrue to several parties, not always based on biology. Child
support obligations imposed on stepparents who act in the place of a parent raise
similar questions. Complex questions arise in situations involving use of reproduct-
ive technologies such as insemination of donated sperm or implantation into a
woman of a fertilized egg created from donated genetic material. Several potential
parents can be identified in surrogacy arrangements based on both social and
biological referents, with the question being who should be recognized and for
what purposes.

The legal regulation of parenting after separation or divorce has generated a huge
literature, also raising issues of rights based on genetic parenthood versus social
responsibility. Carbone identifies ‘‘the largest practical disagreement underlying
modern family law disputes’’ as ‘‘the issue of whether the law should promote the
continued involvement of both parents in their children’s upbringing or whether it
should place greater priority on securing support for those providing the care’’
(Carbone, 2000: 228). Much of the literature invokes social science studies or
assesses the impact on children and parents of various types of legal orders. Many
social scientists make law reform recommendations, and legally trained scholars
invoke social science studies in their arguments for and against legal changes.
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This area of sociolegal studies offers a cautionary tale about objectivity and the
politics of research: the social scientific studies are often pervaded by the same
ideologies and biases that influence law. Equally inevitably, their results differ.
Moreover, in this, as in all fields of research, some research is held out as undisputed
and objective/scientific (e.g., Galatzer-Levy and Kraus, 1999), while other know-
ledge (especially that emanating from feminist or minority voices) is viewed as
tainted and less than authoritative (Moloney, 2001; for critique, see Boyd, 2003;
Rhoades, Graycar, and Harrison, 2001: 74–5).

This literature is also striking for the extent to which the ‘‘truths’’ that it offers
have changed over time. The early work of Goldstein, Freud, and Solnit (1973)
suggested that children benefit from continuity of caregiving and support for a
primary parent’s autonomy that may result from sole custody awards. An emphasis
on primary caregiving in child custody determinations emerged in some literature as
a result, and to redress the increased indeterminacy of decision making resulting
from the demise of the tender years doctrine and the emergence of the best interests
of the child standard (Mnookin, 1975). Analyses of the gendered nature of responsi-
bility for children showed that the emphasis on caregiving responsibility was rooted
in the reality of children’s lives (e.g., Fineman, 1995). Studies of contested and
uncontested cases showed that, in practice, mothers had custodial responsibility of
(especially younger) children more often than fathers, although fathers gained
custody more often when they defended their cases (e.g., Bordow, 1994). The child’s
residence before the decision was an influential factor, and parents who decided the
issue themselves mainly chose the mother as custodial parent.

By the late 1980s and the1990s, a new ‘‘truth’’ emerged: that children fared better
when they had ongoing relationships with both parents. Fathers’ rights groups used
research bolstering this ‘‘truth’’ to argue for joint custody norms or presumptions
(Bertoia and Drakich, 1993; Kay and Tolmie, 1998). In fact, studies indicate that
there are no simple answers (Kelly, 1993) and that contact between children and
nonresidential parents (usually fathers) is not necessarily positive for children,
especially if conflict between parents exists. Nor does custody status in and of
itself significantly predict the postdivorce adjustment of children (Kline Pruett and
Santangelo, 1999). Nevertheless, some form of shared custody was increasingly
accepted as the best scenario. Many jurisdictions introduced legislative reforms
intended to enhance maximum contact between nonresidential parents and children,
including joint custody preferences. Research shows that joint legal custody awards
have increased considerably (Maccoby and Mnookin, 1992; Melli, Brown, and
Cancian, 1997), yet the majority of children subject to these awards reside with
their mothers. A gendered division of labor thus continues after parents separate, but
more authority is accorded to the nonresidential parent (Boyd, 2003). More recently,
a new wave of legislative reforms, for example in Australia and England, has
eschewed the language of ‘‘custody’’ and ‘‘access’’ in favor of parenting regimes
that presume a continuation of each parent’s responsibility/authority in a child’s
life. Such reforms were typically undertaken in response to political calls for change
rather than actual problems in the law (Rhoades, 2000; Smart and Neale, 1999).
Denial of access is not the widespread problem it is often thought to be, nor are false
allegations of sexual abuse during custody disputes (Pearson, 1993). Yet the status of
biological fathers has been legally enhanced through an invocation of children’s
‘‘best interests.’’ In practice, a presumption that contact is in a child’s best interests
has arisen, rendering other concerns about children’s well-being, including abuse,
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less significant (Bailey-Harris, Barron, and Pearce, 1999; Rhoades et al., 2000).
Attempts to build in safeguards against the worst abuses of the system against
women and children have tended to take a back seat to provisions that encourage
contact.

These new legal regimes arguably are rewriting ‘‘the code of family responsibil-
ity. . . in terms of the only ties left – the ones to children’’ (Carbone, 2000: xiii), with
decreased emphasis on a father’s relationship to the mother when determining his
parental status, rights, and responsibilities. In terms of law’s constitutive role, one
might argue that men are being awakened into a new kind of fatherhood within a
redefined masculinity. However, the consequences of these new legal regimes are
contradictory and gendered, reflecting the necessity of considering law’s discursive
role in relation to material constraints on human conduct. The new regimes create
parental ties and responsibilities between parents – based largely on biology – that
are enforceable in a way that older ties were not, sometimes even when parents have
not cohabited. Mothers are legally constituted in a way that obliges them to ensure
that their children build relationships with biological fathers, often compromising
their own autonomy. The next section discusses ways of understanding these often
contradictory trends.

Privatization and the New Family Law:

The Discursive and the Material

Sociolegal scholars have attempted to explain the apparent paradox of modern
family law identified in the previous section. On the one hand, family law increas-
ingly supports the diversity of families, liberal divorce, and serial monogamy. On the
other hand, it enforces ongoing financial and psychosocial obligations between
spouses and between parents and children.

Finding legal fathers for children, both for financial support and psychological
well-being, is thought to be crucial to preserve children from harm (Fineman, 1995;
Kaganas, 1999), despite mixed social science findings. Some authors suggest that this
trend is linked to child support, which has become a key focus of family law, often
accompanied by legislated guidelines and enhanced enforcement. The notion of a
‘‘clean break’’ between adults once they cease to be spouses is illusory for adults with
joint parental obligations – whether caregiving or financial – to children. The new
emphasis in child custody law on coparenting has been linked to the (re)privatiza-
tion of economic responsibilities: ‘‘While, ostensibly, the new model of family life is
driven by the welfare discourse alone, it is clear that less altruistic considerations
also come into play. These include the treasury-led assumption that if biological
fathers continue to see their children then they will carry on paying for them’’ (Smart
and Neale, 1999: 38). Although in law, child support and custody/access are separ-
ate issues, in practice the two appear connected (Pearson, 1993). Certainly, at the
political level, fathers’ rights advocates have argued for enhanced custodial rights to
accompany (or obviate) their financial obligations.

Studying the contradictions of family law requires a consideration of law’s discur-
sive effects and their operation within material constraints, whether economic or
psychological. The apparent contradictions in the ‘‘new’’ family law have been
explored by reference to the role of family law in liberal democracies that rely
heavily on privatized, often familial, responsibility for the economic well-being of
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individuals. Authors who interrogate the historical role of the state and law in
regulating gender and family relations have revealed an overall trend to privatize
the costs associated with social reproduction (the production of human life through
procreation, socialization, and daily maintenance) within the family (Ursel, 1992).
In intact relationships, women’s unpaid responsibility for domestic labor has allevi-
ated the need for broader public responsibility for the social costs of reproduction.
Once relationships are severed, the limits of this system and the resulting financial
consequences are revealed, both in terms of women and children’s diminished
standard of living and in terms of the difficulty of meeting the financial needs of
two households. Nevertheless, legal responses to relationship breakdown also rely
on privatization of the costs of social reproduction, assuming that the financially
more secure adult (often male) will continue to support his former partner and his
children. Historical research reveals that this system relies on gender-based norms.
During the emergence of the social welfare state, support obligations were imposed
on husbands who deserted ‘‘deserving’’ wives (Chunn, 1992). Thus the legal system
operated at both material and discursive levels: as it enforced privatized economic
responsibility, it reinforced behavior viewed as appropriate to the heterosexual roles
of husband and wife.

Research on contemporary trends reveals that, despite its ostensible liberalization
and gender neutrality, modern family law is embedded within the trend toward fiscal
conservatism and economic retrenchment, including privatization, that accelerated
during the 1980s. Carbone suggests that the bottom line of modern family law in the
United States is the treasury rather than marital ties:

In the new era, women may engage in sex for the same reasons as men – with no
promise to marry needed or implied. The state, however, still demands a guarantor. The
obligation not to impose the consequences of the sexual act on the public fisc is, in these
cases, subject only to the father’s ability to pay, and the state’s ability to make him.
(Carbone, 2000: 162)

A (re)privatization of economic responsibility has been identified in relation to
support law, including the extension of responsibilities to stepfathers and same-sex
partners (Cossman, 2000). Judges and legislators tend to be more sympathetic to
legal claims that reflect privatized responsibility – even as between same-sex partners
– than those that cast responsibility upon the state or society in general.

These trends do not have a neutral impact. The advantage to the state of privatiz-
ing the costs of social reproduction, and the corresponding detrimental impact on
women, has been revealed. For instance, the introduction of child support guidelines
and stepped up enforcement of child support obligations (Mossman, 1997) are often
touted by governments as addressing the economic disadvantage of women and
children. However, the capacity of family law to address women and children’s
poverty has been seriously questioned (Eichler, 1990; Pulkingham, 1994). The
private sphere of family is already overburdened and when the social safety net is
cut back, women and children tend to fall through the cracks (Mossman and
Maclean, 1997), in particular black women and single mothers (Beller and Graham,
1993). Ironically, efforts to reinforce private child support obligations have had
limited success. These legal changes fail to address the impossibility of supporting
two households with income barely adequate to handle one (Pearson, 1993: 296).
Authors increasingly recommend that broader changes to family and economic
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policies are necessary in addition to changes to family law per se, pointing to the
need for collective action by state and society to provide adequate economic safety
nets for those in economic need. The links between family law and social welfare law
are highlighted in this literature.

The promotion of private ordering, the diminution of publicly funded legal aid,
and general fragmentation of family law processes can also be viewed as a form of
‘‘re-privatization’’ of family law in the sense that the role of the public sphere in
monitoring the fairness of outcomes is diminished (Neave, 1994). Inequalities in
bargaining power may be overlooked and therefore entrenched, much as they once
were when families were ostensibly unregulated by law. Access to justice may be
unequal, as may substantive outcomes, and both the process and the results may
be gendered, as the terms of bargaining are altered in favor of those who are more
powerful (Dewar, 2000). While earlier systems were flawed in their ability to deliver
fair process or equal outcomes, recent trends arguably render power differentials less
visible and therefore exacerbate them. Ironically, claims that family law is less and
less a ‘‘private’’ field (Harvison Young, 2001) emerge alongside arguments that family
law trends reinforce a privatized family form that is built on gendered, racialized, and
class-based social relations. Both claims may be accurate, as public regulation of
families tends to rely on and reinforce privatized responsibilities (Boyd, 1997). The
overall lesson for sociolegal scholars is the need to pay attention to material relations
when examining the operation and impact of norms within family law.

For the Future: The Limits of Law

Precisely because laws on the family have changed so radically since the 1970s, and
because the ways in which law regulates family transcend disciplinary boundaries
within law itself, family law offers a perfect terrain for sociolegal studies. This field
of research offers general lessons for sociolegal scholars. Although Foucault’s work
suggests that law has been displaced by social science and psydiscourses as a
technique of governance, work in this area shows it is the relationship between
legal and social knowledge rather than displacement of one by the other that is key.

Sociolegal scholarship on the family has identified the differential impact of laws,
depending on the social location of family members based on gender, race, class,
and/or sexual identity, all of which affect access to legal services. These insights raise
questions about an old chestnut: the extent to which parties bargain in the shadow
of the law (Mnookin and Kornhauser, 1979). The impact of a judge’s potential
decision on bargaining is a top-down metaphor that assumes that parties pay
attention to legal norms and attend to law in the same way. This assumption may
not reflect the current complexity of family law processes, nor the extent to which
law’s shadow is mediated by many other factors. These include social location as
well as legally related factors such as legal aid policies, court procedures, profes-
sional styles (Dewar and Parker, 1999) or communities of legal practice (Mather,
McEwen, and Maiman, 2001). As Dewar points out (2000: 74), ‘‘the very meaning
given to legal rules may vary according to where in the system they are being
applied,’’ whether in private ordering or litigation, whether with or without legal
advice. Bargaining power of parties varies widely depending on various factors such
as gender and also on whether a party is legally aided, privately funded, or unrepre-
sented (Hunter, Genovese, Melville, and Chrzanowski, 2000).
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Studies on family law show that law’s impact within society in any particular
instance is difficult to predict and there is no necessary causal relationship between
legislative change and social, or even legal, outcomes. Sending positive messages by
encouraging processes such as mediation or using new legal terminology such as
‘‘joint custody’’ or ‘‘parental responsibility’’ has not succeeded in changing behavior
or making parents share responsibilities. Despite the intent of parenting law reform-
ers to reduce conflict and enhance shared parental responsibilities, conflict and
litigation have increased and most children still reside primarily with their mothers
(Dunne, Wren Hudgins, and Babcock, 2000; Rhoades et al., 2000). Drawing on this
lesson, Dewar and Parker (1999) suggest that legislative messages regarding parental
responsibilities are heard differently by different audiences. Thus legislative provi-
sions can acquire different meanings in different parts of the system, and for various
participants in the system. This ‘‘principle of variable reception’’ means that, in the
context of the new wave parenting laws, settlement-promoting messages are more
apt to be heard by those who already are more likely to make a consensual
agreement about postdivorce parenting.

A related important insight, at a more systemic level, is that family law’s capacity
to deal with deeply rooted social problems such as the sexual division of labor, or
child poverty (which is usually closely related to parental poverty) is limited unless it
is integrated with accompanying social policy changes. Studies suggest that male
participation in childcare would be encouraged more effectively by adequate public
policy on and support for familial responsibilities outside a patriarchal framework
than by legally enacting shared parenting norms in relation to postseparation
parenting. There is a growing sense that family law has been asked to solve too
many deeply rooted economic and social problems, when it is only a microcosm of a
much more complex social system that influences familial relations.

Another lesson gleaned from examination of legal regulation of family issues is that
withdrawal of law from a social field may require the study of effects or constraints as
they emerge in other areas. For instance, the trends in some jurisdictions to decrim-
inalize abortion and protect women’s reproductive choice from veto by male partners
did not eliminate the difficulties that women experience in exercising meaningful
choice concerning abortion. Power has shifted to another terrain, that of the medical
profession, requiring attention to different areas of law (Sheldon, 1997). As the
criminal law has withdrawn, more power has been accorded to doctors, meaning
that health law comes further into focus (Lessard, 1993). Well-entrenched obstacles
persist in relation to women’s reproductive choice, including for young women, those
living in remote communities, and ethnic minorities. These obstacles point to the
need for researchers to attend to material and ideological constraints on individual
autonomy as well as the limits of law in resolving social problems.

The best law and society scholarship places law and law reform in a context that
explores its contradictions, limits, and possibilities, as well as its relationship to
power. As we have seen, numerous contradictions arise within modern family law,
for example, between the new emphasis on biological parenthood, especially pater-
nity, for the purposes of assigning child support obligations, and the new emphasis
on social parenting evidenced, for instance, in the so-called ‘‘second mother’’ adop-
tions. Such contradictions raise the question of whether one family law can accom-
modate the variety of familial forms now existing, both within and outside the
traditional, heterosexual, nuclear definition of family. Some authors have suggested
that various legal constructs are needed to deal with various aspects of parenthood:
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parentage (genetic parentage), parenthood (ongoing legal status as a parent involv-
ing responsibility for raising a child), and parental responsibility (legal power and
duties associated with raising a child (Bainham et al., 1999). These trends challenge
sociolegal scholars to confront fragmentation and contradiction in family law, while
keeping in mind the social relations of power. Although many calls have been made
to place children at the center of analysis, the purported new focus of family law and
policy on the welfare of children must be read with a critical eye: ‘‘the deployment of
the welfare discourse in divorce is linked as much to adult moral, emotional and
political agendas as to the welfare of children’’ (Day Sclater and Piper, 1999: 20).
The challenge for twenty-first century scholars is to assess what the role of family
law can be within a less clearly status-based system, but one that rests on various
social hierarchies still related to persistent, if shifting, power relations of gender,
race, class, and sexuality.

Note

Thanks to Reg Graycar, Rosemary Hunter, Mary Jane Mossman, and Helen Rhoades for their
comments on a draft of this chapter.
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15
Culture, ‘‘Kulturkampf,’’ and

Beyond: The Antidiscrimination
Principle under the Jurisprudence

of Backlash

Francisco Valdes

Introduction

The arc of history is long, as Martin Luther King, Jr. once observed, and it does not
fall on any one generation to see its hopes fulfilled. But history has no necessary
valence; it is a complex site of multiple contestations. Nor is history’s arc linear; it is
multifaceted, full of contradictions and interruptions, a fitful unfolding always
contingent, constantly in flux. The ‘‘arc’’ of history is not preordained fate, but
rather the momentary sum of social experience – plus a sense of trajectory context-
ualized by intergenerational perspective. During the past two or so centuries, the arc
of history has unfolded toward a slow and difficult national shift from formal
subordination to formal equality, culminating in the formal embrace of the anti-
discrimination principle during the middle-to-latter decades of the twentieth century
under the liberal conception of ‘‘equal opportunity.’’ Against this historic back-
ground, perhaps the most notable development in ‘‘equality’’ and ‘‘antidiscrimina-
tion’’ law (in the United States) in recent years has been the twin emergence of
‘‘outsider’’ and ‘‘backlash’’ jurisprudence from the legal academy, both in reaction
and follow-up to liberalism’s sociolegal legacies: many other lively and incisive
formations also have arisen during this time, both within and beyond the legal
academy, but these two represent the most sharply contrasting descriptions of
liberalism, and prescriptions for a jurisprudential follow-up to its social and legal
antidiscrimination legacies.

While it would be a terrible oversimplification to view either backlash or outsider
jurisprudence as a monolithic formation, these two contemporary camps do repre-
sent recognized discourses on law, policy, and politics – and on their substantive



 

relationship to society and culture – that bracket the jurisprudential landscape; in
effect, outsiders and backlashers present to the nation a policy crossroads in the
present phase of the historic and fitful national march from slavery to segregation to
antidiscrimination and, perhaps, beyond. From today’s vantage point, it is not
hyperbole to observe the two jurisprudential formations locked in a resolute struggle
over the direction of history’s arc in the national (and international) articulation of
the values that have come to be known as the antidiscrimination principle (Brest,
1976). However, the two camps are very differently situated in structural and
political terms: in the past two decades, backlash scholarship has sprung from its
origins in the nation’s legal academy and now occupies the federal courts, from
where its preferences are inscribed into law. The latter, meanwhile, remains chiefly in
the academy, from which it continues to elaborate the insights, methods, and
principles that may guide equality’s legal revival some time in the future.

The basic question on which both camps pivot is whether the historic national
march must continue, or be rolled back. For backlashers, the imperative is a return
to ‘‘tradition’’ while for outsiders the need is for ‘‘antisubordination’’ social change.
For normative grounding and doctrinal guidance, the former looks to the past while
the latter looks to the bottom. These twin jurisprudential developments thereby
represent a simultaneous and conflicted process of theoretical expansion and doctri-
nal contraction that reflects a larger and volatile sociopolitical phenomenon.

This larger phenomenon – termed kulturkampf by Antonin Scalia in his dissent
from the Supreme Court’s ruling in Romer v. Evans (1996) – has been described
more widely and commonly as the ‘‘culture wars’’ of the past quarter century
(Hunter, 1991). The culture wars, as outlined below, are conducted with a manifest
recognition that culture always involves power, and so is partly responsible for the
differences in individuals’ and groups’ abilities to define and meet their needs. These
‘‘culture’’ wars professedly are about the ‘‘soul’’ of the nation – as represented by the
distribution of rights and their social effect on the allocation of goods across and
among ‘‘different’’ groups: the culture wars, including their jurisprudential dimen-
sion, represent a cultural counter-revolution to reassert ‘‘traditional values’’ dis-
turbed during liberal reforms that accommodated and facilitated social change in
the latter half of the twentieth century and to reassert the right to dominance of
‘‘traditional values’’ in cultural, economic, and political terms. The culture wars are
aptly named: they are about culture and its construction of power in law and society;
the culture wars are about shaping and reshaping social life by law.

In large part, therefore, the antidiscrimination principle – its past, present,
and future – has been the site for many of the culture wars’ themes and battles.
In the form of backlash jurisprudence, the culture wars depict the use of law and
policy not only to construct social culture but also to achieve the supremacy of
a particular normative conception of ‘‘culture’’ using constitutional rhetoric. The
politics underlying the culture wars are, in some basic ways, therefore akin to
the politics of cultural fundamentalism: a ‘‘return’’ to ‘‘tradition’’ that valorizes
colonial and neocolonial arrangements. The antidiscrimination principle, or rather
its social potential, stands in the way of these ‘‘traditional’’ politics and their socio-
legal hierarchies.

This larger phenomenon has generated a fresh layer of sociolegal experience from
which to draw new insight, especially relating to antidiscrimination areas of study,
because the chosen principal means of antidiscrimination rollbacks pursued via
cultural warfare is law and policy. These culture wars thus provide a current
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phenomenon upon which to apply the basic postulates of cultural studies about law
– including its constitutive social roles (Coombe, 1998). These culture wars repre-
sent, in some basic ways, law as society.

Thus, while many lenses may be used to help understand recent developments in
the law, policy, and jurisprudence of antidiscrimination, the culture wars provide a
social frame with much explanatory power. They contextualize the emergence and
evolution of both jurisprudential camps – and their common point of departure:
liberalism’s legacies. Indeed, these culture wars frame all contemporary jurispru-
dence – whether backlash, outsider, or in-between. They have much explanatory
power because contemporary jurisprudence generally – and the backlash and out-
sider genres in particular – are part and parcel of these culture wars.

Against this historical backdrop and in contemporary context, the current juris-
prudential status quo, in the most general terms, may be described as the coexistence
of three basic conceptions of ‘‘equality’’ – or of a socially just society – through
‘‘antidiscrimination’’ law and policy: (1) the ‘‘formal equality’’ conception of liberal
jurisprudence, which triumphed in the 1930s–70s to affirm the repudiation of de
jure discrimination and remains generally, but increasingly less, embedded in the
fabric of law; (2) the neocolonialist or traditionalist conception of backlash juris-
prudence, which arose in the 1970s and 1980s to ‘‘roll back’’ the perceived and
actual social effects of liberalism’s formal triumphs, and today increasingly succeeds
in repealing or undermining liberalism’s antidiscrimination legacy and in checking
its social effects; and (3) the ‘‘antisubordination’’ conception of critical outsider
jurisprudence, which emerged in the 1980s and seeks to build on liberalism’s gains
to transcend its limitations socially and materially, while resisting the rise of back-
lash and its contraction of the law to reverse social antidiscrimination progress. With
the culture wars as context, this chapter outlines and describes the status quo,
focusing on these three chief ‘‘schools’’ of antidiscrimination thought in the United
States as reflected in the recent literature.

Liberalisms and Legacies: Equal Opportunity,

Affirmative Action, and . . . ?

The background for today’s antidiscrimination status quo is set by the coincidence of a
fairly constant ‘‘liberal’’ sway over the federal Congress, Executive, and Supreme
Court during the 1930s to 1960s and a period of national ferment that witnessed
‘‘liberation’’ movements like the labor movement, civil rights movement, women’s
rights movement, student antiwar movement, gay-lesbian-bisexual liberation move-
ment, and environmental movement. That historical coincidence produced the so-
called ‘‘second reconstruction’’ – a body of federal legislation, executive orders, and
constitutional precedents that collectively represented the most recent formal repudi-
ation of federal legal support for neocolonial structures of systemic subordination.
That repudiation focused largely on ‘‘race, color, creed, national origin, and sex’’ –
some of the main identity axes that, throughout the nation’s history, had been
deployed legally and culturally to elevate over the remainder of contemporary society
those categories of persons and groups identified with some of the ‘‘original’’ immi-
grants who colonized North America and surrounding continents. But the labors
necessary to bring about that national, incremental, and still-unfinished repudi-
ation has spawned a new and broader awareness of ‘‘identity’’ and ‘‘difference’’ in
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relationship to law and equality, an awareness that helps to account for both outsider
and backlash jurisprudence.

Those antidiscrimination enactments achieved significant social effects: empirical
studies report, and no one really doubts, that some improvements in the social and
material conditions of traditionally subordinated communities have taken place due
to formal civil rights reforms. But formal equality never disturbed the basic neoco-
lonial color and character of the pre-existing socioeconomic hierarchy in the United
States. Its success was in loosening the exclusive grip of ‘‘traditional’’ elites over the
resources of the country, and in allowing a few from ‘‘traditionally’’ marginalized
groups access to long-denied knowledge and power. Over time, social experience
with formal equality showed how liberal antidiscrimination reforms were limited in
everyday life.

For example, the formal and normative focus on equal opportunity as the object-
ive of liberal legal reform effectively bifurcated theoretical ‘‘opportunity’’ from
social reality, allowing dominant groups to salve the nation’s conscience without
requiring material disgorgement of ill-gotten gains. Similarly, the doctrinal and
jurisprudential embrace of ‘‘color blindness’’ as the ideal response to generations
of de jure subordination blinded the law to inbred inequalities and actual social
realities, thus creating a yawning gap between the legal fictions of formal equality
and the lived experience of real persons in everyday circumstances. Under these
circumstances, a disjunction arose between law on the books and law in society: the
formal color blindness of the law did not permit it to ‘‘see’’ the color consciousness of
social life. As a result, legal reformation failed to generate social transformation.
Instead, ‘‘equal opportunity’’ in employment, education, and other areas became a
legally required and well-intentioned intonation of institutions everywhere, both
public and private, even as positions of social status and assets of economic value
remained concentrated throughout society and the economy largely along ‘‘trad-
itional’’ lines of color, nationality, sex, and other axes of sociolegal identity. In
jurisprudential context, then, the brief federal experiment with ‘‘affirmative action’’
– especially the momentary flirtation with ‘‘quotas’’ during the 1970s ended by
Regents of University of California v. Bakke (1998) – marked both the crest and
limits of liberal progress in the nation’s incremental progression from slavery to
antidiscrimination (Jones, 1988), and represented a peak in efforts to make ‘‘equal
opportunity’’ socially meaningful. But at that historical moment, as ‘‘affirmative
action’’ became a follow-up concept to implement formal equality socially, the rise
of traditionalist backlash had begun to take hold via the culture wars.

Liberalism’s jurisprudential and policy losses have been aided by many factors,
but one especially relevant to the antidiscrimination principle’s vitality has been its
conflicted anxiety over accusations – perceptions or realities – of ‘‘political’’ elements
in liberal or neo/postliberal jurisprudence or scholarship. These accusations can be
traced to the ‘‘judicial activism’’ rhetoric similarly leveled against liberal judges
during liberalism’s twentieth century heyday. Then and now, these accusations are
leveled as such mostly by backlash-identified scholars, activists, politicians, and
judges to denigrate the legitimacy of ‘‘liberal values’’ enacted into law during the
New Deal and since. These accusations resonate both with the acculturated public,
as well as with mainstream liberalisms, precisely because they evoke, literally, the
norms and ideals embodied in the values of ‘‘formal equality’’ under the antidiscri-
mination principle, which have been predominant since the middle decades of the
last century: blindness to all except the ‘‘merit’’ of the individual. But the fact –

274 francisco valdes



 

clearly understood and acted upon both by backlashers and outsiders – is that all
jurisprudence and scholarship is necessarily ‘‘political’’ in a highly legalistic society
such as the United States. While the former deny it and the latter proclaim it, this
mutual recognition is amply evident in the social focus and outcome orientation of
both. Only ‘‘mainstream’’ liberalisms remain ambivalent on the question, striving to
be apolitical, and sometimes thereby encountering dilution and disorientation.

Confirming the salience of liberal-identified concerns over the law/politics distinc-
tion, legal and social mainstream academics in the late 1980s formed an ‘‘attitudinal’’
model for the statistical analysis of judicial decision-making behaviors, measuring the
political ideology of judges’ rulings against their known or perceived political orien-
tation prior to appointment based onmedia reports and similar ‘‘independent’’ indicia
of personal ideology. This attitudinal model ‘‘holds that the Supreme Court decides
disputes in light of the facts of the case vis-à-vis the ideological attitudes and values of
the judges’’ (Segal and Spaeth, 1993: 65). It therefore rejects the traditional ‘‘legal
model’’ that posits ‘‘impartial’’ judges ‘‘objectively’’ applying ‘‘neutral’’ principles to
assure the ‘‘principled’’ reign of the ‘‘rule of law’’ – meaning dispassionate judges,
using ‘‘reasoned judgment’’ to apply ‘‘fair’’ principles consistently in their adjudication
of private disputes and public issues, regardless of their personal politics or ideological
preferences. While various liberal scholars have noted institutional and other reasons
to explain these high correlations, including judicial internalization of the ‘‘legal
model’s’’ precepts, this empirical correlation strikes at the conceptual crux of the
law/politics distinction and thus threatens idealized ‘‘rule of law’’ perceptions and
aspirations within the United States – a concern underscored by the Bush v. Gore
(2000) intervention of some current appointees to the Supreme Court bench, and in
particular the 5–4 order to halt all vote counting in the 2000 presidential election.

Thisuncertaintyover the law/politicsdistinctionwasmanifest in the ‘‘internal’’splits
within liberal jurisprudence of the 1970s and 1980s, which sharpened existing vari-
ations of liberalisms and equality. This split divided, on the one hand, the various
‘‘mainstream’’ centrisms focused on cohering and reconciling legal doctrine through
‘‘process’’ theories and likemeansofupholding the ‘‘legalmodel’’ of judicial operations
to help preserve and/or comply with the law/politics distinction from, on the other
hand, the liberal-identified ‘‘crits’’ who ‘‘trashed’’ conventional accounts of legal doc-
trine and showed its socially hypocritical inconsistencies. Heir to the socially focused
skepticism of the realists and their ‘‘hunch’’ during the earlier part of the same century,
though not necessarily to their empiricism, ‘‘critical legal studies’’ emerged in the late
1970s and early 1980s as liberalism’s ‘‘radical’’ edge to expose how the law’s ‘‘indeter-
minacy’’wasmanipulated for political and ideological ends. This camp trained critical
attention on socioeconomic stratification – the construction of class – despite the
formal ‘‘equality of opportunity’’ promised to all under liberal law. Focusing on their
deconstruction of texts and realities, critical legal scholars dismissed the integrity of
formal equality rights, and more generally of law’s principled character. Under this
critique, ‘‘rights’’ effectively meant nothing because elite-identified judges manipulate
‘‘indeterminacy’’ in accordancewith their personal cultural politics. Rather than being
a tool of progressive reform, lawwas a tool of economicprivilege, of social control. For
these reasons, critical legal studies were labeled cynical, nihilistic,Marxist. Yet critical
legal studies have more than stood their ground – today, most observers acknowledge
the basic point that judges make ‘‘law and policy’’ in the inevitable junctures of
indeterminacy that punctuate adjudication (Kennedy, 1997). This basic stance blurs
the law/politics distinction because it postulates that politics motivate law, including
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specifically juridical acts. This point is the thrust not only of critical legal studies but
also of the literature produced in the scholarship that investigates the attitudinalmodel
of adjudication. This basic stance, as we’ll see next below, also was the point of
departure forcertainkey strainsofoutsider jurisprudence.The law/politicsdistinction,
in sum, is central to understanding theways of today’s jurisprudential camps and their
approaches toantidiscriminationanalysis andpolicy in thecontextof culturalwarfare.

During this time, other formations, both ‘‘internal’’ and ‘‘external’’ to the legal
academy – law and society, law and social sciences, law and culture, law and litera-
ture, therapeutic jurisprudence, even liberal strains of law and economics – continued
to elaborate the basic liberal values of the twentieth century. Scholars associated with
these various genres of scholarship have mapped how discrimination is organized
socially, structurally, and economically. They have explored the transnational and
cross-cultural dimensions of law. They have threaded interdisciplinary insights and
shown how discrimination is organized around ingroups as well as around outgroups
– how some practices focus on ingroup privilege and others on outgroup exclusion,
thereby not only keeping some groups ‘‘out’’ but additionally keeping specific groups
‘‘in.’’ Some of these formations are more ‘‘critical’’ than others, some more color-and-
identity conscious than others, some more aware and frank about their cultural
politics than others. But as a group, they subscribe to the basic legacy of the anti-
discrimination principle bequeathed by the New Deal/civil rights eras. Even as the
substance of that subscription is under attack, liberalisms therefore continue
unfolding in various shades and strands in antidiscrimination scholarship and juris-
prudence. Alongside them, outsiders and backlashers have prescribed sharply con-
trasting alternatives to influence the immediate and long-term valence of history’s arc.

Outsider Jurisprudence: Social Transformation,

Antisubordination, and the ‘‘OutCrits’ ’

In the early to mid-1980s, outsider scholars were drawn to critical legal studies
conferences and related postliberal ‘‘networks’’ to explore the continuing socio-
economic stratification of American society despite decades of legal reformation.
However, the focus of critical legal studies on ‘‘class’’ did not easily accommodate
the study of ‘‘intersections’’ – the interaction of multiple axes of sociolegal position-
ing that, in tandem, produce complicated patterns of privilege or subordination
based on ‘‘identity,’’ including the interaction of identities based on class, race,
gender, and sexual orientation. The ‘‘recognition’’ of identity-based differentials in
social analyses of law’s consequences became impracticable in the ‘‘critical net-
works’’ of those times. Moreover, ‘‘rights’’ mattered more to outsiders: though
they shared the crits’ view that formal rights often function as a manipulated
palliative for a guilty nation’s collective conscience, outsiders concluded that
‘‘having rights’’ was better than not. Consequently, in the mid-to-late 1980s a
‘‘rupture’’ occurred between critical legal studies and crit-identified outsider
scholars, mostly women and racial/ethnic minorities, who then pioneered the field
known today as outsider jurisprudence through the creation of new academic venues
focused on the critical study of particular ‘‘identities’’ and their relationship to the
social status quo established historically by law (Symposium, 1987).

Thus, in the early to mid-1980s feminist scholars focused critical attention on
social and legal discrimination based specifically on sex and gender, while scholars of

276 francisco valdes



 

color inaugurated the critical race theory summer workshops in 1989 to reclaim
momentum for racial justice in the wake of formal equality’s limited social effects; in
this evolution, critical race feminism was spearheaded by women of color to exam-
ine multiplicities of identity and discrimination based on race and gender (Crenshaw,
1991; Harris, 1990; Matsuda, 1996). During these times, regional conferences as
well as local programs threaded the jurisprudential networks and antidiscrimination
discourses of outsiders, including the Asian American legal scholarship conferences.
By the mid-1990s, these developments were joined by the initiation of the annual
LatCrit conferences, devoted to the study of social and legal issues especially
germane to Latina/os communities, and the organization of periodic gatherings for
sexual minority scholars engaged in Queer legal studies. Most recently, OutCrits
identified with various of these formations have focused on bridging the ‘‘domestic’’
and ‘‘international’’ to help ‘‘bring rights home’’ based, indirectly or directly, on
international developments – a focus that generally but critically seeks incorporation
of the international to augment domestic understandings of the antidiscrimination
principle. The term ‘‘OutCrit’’ consequently signifies both the social position –
outsider – and analytical stance – critical – of these multiply diverse formations
vis-à-vis law and culture. Yet each genre or strain of outsider jurisprudence came
into existence in its own way through series of varied, sometimes overlapping,
meetings and conferences, some of which continue and some of which presently
do not. The origins of outsider jurisprudence, though traceable to specific events,
were relatively spontaneous and disorganized.

But, even in the late 1980s, as outsider jurisprudence stirred, two-thirds of all law
faculties had one or lessmember of color: 30 percent of all law schools had no teachers
of color and another 34 percent listed only one.Awidely noted survey by the Society of
AmericanLawTeachers that studied racial andgender patterns in the hiring, retention,
and firing of law faculty in the United States reported in 1988 – perhaps the precise
historical moment marking the formation of outsider jurisprudence – that a ‘‘typical
law school faculty had thirty onemembers, including those teaching in classrooms and
clinics, or holding positions as head librarians or academic deans. Of these thirty one
people . . . one was black, Hispanic or other minority [and] five were women,’’ thus
creating the ‘‘societiesofone’’ that characterizednonwhite faculty representation in the
‘‘typical’’ institutional scenario of the mid-to-late 1980s (Chused, 1988: 538). By the
mid-1990s, law faculties averaged 3.4 professors of color per school and 16.7 women
per school. Despite the mid-century’s equality mandates, the lived experience of trad-
itionally subordinated groups in the closing decades of the twentieth century, as
reflected both in outsiders’ legal narratives and in the statistical portraits of govern-
mental and other studies, still remained mired in the legacies of the eighteenth and
nineteenth centuries. Given these social and professional facts, it is little wonder that
narrative as an early technique took hold, for social and intellectual reasons, among
outsider pioneers whowere in the process of naming and documenting a denied social
and personal reality: the persistence of discrimination despite decades of formal equal-
ity, and despite much social fuss and institutional fanfare about it all.

While their forms of ‘‘legal storytelling’’ began with personal, professional, and
social anecdotes, outsider scholars appreciated the structural and systemic nature and
dimensions of the social scripts evidenced in those anecdotes. They noted that anti-
discrimination commitments generated by a convergence of social interests between
minority outgroups andmajority ingroups are limited, fragmentary, temporary, unre-
liable. To substantiate their critical analysis of liberalism’s social limits, and to provide
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normative anchoring for socially relevant reform, outsiders turned ‘‘to the bottom’’ –
the search for substantive policy-making insight in the wells of human disempower-
ment created and supported, in part, through or despite law, including or despite
antidiscrimination law. In doing so, they realized that social transformation requires
coalition building within and between groups, and that these coalitional efforts must
be anchored not in strategic moments of interest convergence, not in the coincidence
of ‘‘essentialized’’ identities, but in substantive antisubordination principles collect-
ively generated and mutually practiced. They concluded that coalitional enterprise
therefore requires self-critical, as well as critical, consistencies or continuities in
analysis and praxis. And they have come to understand that antisubordination theory
and praxis entail not only ‘‘intersectional’’ but ‘‘multidimensional’’ frames of analysis
and action – frames that account for the ‘‘multiplicity’’ of structures and systems of
identity relations that interlock to produce the socioeconomic currents that sweep
some along, and Others aside. Seeking to resist the substantive retrenchment of
domestic law under the prevailing regimes of backlash jurisprudence and the culture
wars, outsider scholars also have begun to mine international sources and compara-
tive frameworks for antidiscrimination and antisubordination potential.While not all
outsider scholarship is ‘‘critical’’ in nature, these have been among the basic charac-
teristics of outsider – and especially ‘‘OutCrit’’ – interventions in the legal discourse of
the United States since the emergence of outsider jurisprudence in the 1980s.

As a set, these methods have been activated to induce recognition of outgroup
claims to social equity not vindicated by liberalism’s legacies. Most recently, there-
fore, outsider discourse has gone beyond ‘‘affirmative action’’ and toward repar-
ations to reinvigorate antidiscrimination policy: while necessarily taking different
forms in different contexts, the basic concept of reparations is to help ‘‘level the
playing field’’ not by ‘‘affirmative action’’ programs that can be dismissed as a
handout to the needy but through repayment of ‘‘the debt’’ due a creditor for
labor and other social goods previously rendered but never compensated. Birthed
during the onset of the culture wars, outsider jurisprudence has been and remains
conscious of position and politics, of circumstances and consequences, as they define
and delimit formal versus substantive equality in ever-changing scenarios.

Not surprisingly, each OutCrit genre of legal scholarship has been subjected to the
same critique as other ‘‘crits’’ in the legal academy: outsiders have been criticized for
turning to narrative rather than empiricism, to deconstruction rather than legal
reform, to politics rather than objectivity. As in the case of critical legal scholars,
these critiques are cogent to some extent: crits, including outsider crits, openly profess
and apply these methods and markers of ‘‘postmodern’’ scholarship. But these criti-
cisms therefore fail to address, much less dislodge, the principal claims staked by
outsiders: that color blindness remains a legal fiction that occludes contrary social
facts; that formal equality has not eliminated identity-based forms of social discrimin-
ation instilled by law; that racism, patriarchy, andother forms of supremacy have been
normalized socially and ‘‘institutionalized’’structurally through generations of de jure
enforcement and social acculturation; and that the constitutional command of ‘‘equal
protection’’ would remain in default until the nation mustered the will to undertake
structural transformation (Valdes, Culp, and Harris, 2002). As a whole, then, and
apart from controversies over method, this body of ‘‘OutCrit’’ scholarship reflects a
collective substantive reaction to and critique of the continuing exclusion and mar-
ginalization of women, people of color, sexual minorities, and other ‘‘outsiders’’ from
the economic and cultural mainstreams of society, as well as from the legal academy
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and policy-making venues of the United States, despite the formal legal advances of
the civil rights era under liberalism’s tutelage.

As this summary indicates, the rise of outsider jurisprudence coincided with the
limited increase in the flow of scholars (and students) into the legal academy from
groups traditionally excluded on the basis of race, ethnicity, sex, and sexual orienta-
tion – an increase allowed and aided, in great part, by liberalism’s very reforms:
outsider jurisprudence, like all other contemporary formations, flows from liberal-
ism’s many and varied legacies. But in historical and substantive perspective perhaps
the most significant aspect of this emergence is that it signaled the coalescence for the
first time ever of an outsider-identified intelligentsia within the legal academy of the
United States, and one devoted to antisubordination imperatives rather than to
antidiscrimination promises (Delgado, 1992). The distinction between the two is
significant: the antidiscrimination principle is formally color-blind, focused on ab-
stract opportunity. It therefore cannot see, much less target, substantive or structural
sources of inequality. The antisubordination mandate, on the other hand, is focused
on ‘‘substantive’’ equality: on actual social transformation, which by definition
entails ingroups’ relinquishment of domination’s now-familiar comforts. Under the
antisubordination principle, positive recognition of formal rights is a step toward,
not the goal nor end of, equality. The distinction between ‘‘antidiscrimination’’ and
‘‘antisubordination’’ represents a shift in foundational principles and purposes for
the formulation of law and policy – one to which backlash jurisprudence is diamet-
rically opposed.

Backlash Jurisprudence: The Politics of

Retrenchment and Replacement

In the most basic of substantive terms, backlash jurisprudence seeks to arrest the
redistributive impact and potential of the antidiscrimination principle without for-
mally repudiating formal equality. It seeks not only to prevent further social gains
under the antidiscrimination principle but also to reverse the social change already
accrued under formal equality during the past several decades in the name of that
very principle. Like outsider jurisprudence and critical legal studies, it represents a
politically conscious and socially sensitive reaction to liberalism’s many legacies – a
directly opposed reaction. And as with the crits and outsiders, the emergence of
backlash scholarship and jurisprudence in the legal academy of the United States is
traceable to specific events in the early to mid-1980s. Today, however, backlash
jurisprudence represents more than a strain of legal scholarship. In the wake of the
culture wars, it represents the juridical portion of the culture wars. Though it is not,
like other jurisprudential formations, a monolithic phenomenon, backlash scholar-
ship and jurisprudence do have a relatively centralized history of origins, develop-
ment, and action; backlashers seem to have succeeded more than the ‘‘crits’’ in
organizing ‘‘networks’’ for the cultivation and dissemination of their ideas.

Formally established in 1982, the ‘‘Federalist Society’’ has served as a central point
of incubation for backlash jurisprudence. The Society is organized around various
divisions, including one that consists of student organizations at law schools around
the country, which serve as ‘‘chapters’’ that have helped to establish ‘‘law and policy’’
student journals, which effectively form a network of periodicals that construct a
‘‘discourse’’ for the dissemination of backlash ideas. Since its founding, the Federalist
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Society has become not only the intellectual center for the promulgation and incul-
cation of these ideas in the form of backlash jurisprudence, but also a primary site in
which to train cultural warriors and funnel them into the legal professions for the
purpose of implementing backlash as ‘‘law and policy.’’ In particular, the Society has
become a startlingly direct pipeline into the federal judiciary and other law-and-
policymaking apparatuses of the federal government (Landay, 2000).

The Society accounts for one-third of the current Supreme Court: Antonin Scalia,
Clarence Thomas, and the Chief Justice, William Rehnquist, generally are regarded
to be members – although membership is a closely held secret of the otherwise
publicity-oriented group. Generally understood patterns show that those three tap
for prestigious clerkships only or chiefly students within the tightly knit networks of
the Society. One of those three – Antonin Scalia – established one of the Society’s
founding local chapters at the University of Chicago Law School while a faculty
member there. That strategic leap was followed with a similar attempt to install in
the Supreme Court another former law professor and backlash scholar who likewise
had spearheaded the establishment of an early local chapter – Robert Bork at Yale.
Though that nomination failed, it forms part of the record in which the Federalist
Society has become the crucible of backlash.

Through this Society, backlash academics set out in the 1980s to establish the legal
framework of social retrenchment, using techniques sometimes described nowas ‘‘law
and economics’’ to generate theories about ‘‘public choice’’ that would provide a
justification for the roll back of formal antidiscrimination law and other reforms
initiated during and since the New Deal. To create a professedly ‘‘principled’’ rather
than unabashedly ‘‘political’’ platform for this agenda, backlash scholars and judges
have argued that constitutional interpretation and law should prioritize ‘‘original
intent’’ and ‘‘history’’ or ‘‘tradition’’ to assure that judges are exercising judicial
powers on bases other than personal politics, values, or ideology; this methodology,
backlash jurisprudence explains, assures a ‘‘principled’’ application of ‘‘neutral’’ legal
principles thatwill legitimize law and distinguish it frompolitics (Scalia, 1989; Berger,
1997; Bork, 1971). The backlash stance, then, is one of professed formalism based on
the apolitical judge or scholarwho objectively and impersonally decides cases through
the consistent and circumspect application of certain and neutral legal rules as
opposed to the politicized analyses and motivations of everyone else – liberals, crits,
outsiders. This stance includes, moreover, explicit attacks on outsider scholarship that
appear calculated to subvert its intellectual integrity andmethodologies (Rosen, 1996;
Farber and Sherry, 1995). The rhetorical strategies of backlash jurisprudence there-
fore work to deny the holdings and findings of the attitudinal model as applied to
backlashing judges and situate backlashers to accuse other jurisprudential formations
of mere ‘‘politics’’ – but the record produced by the texts and acts of backlash
jurisprudes confirms that political ideology is their primary organizing principle.

In retrospect, the 1986 pronouncements of five justices on behalf of the Supreme
Court in Bowers v. Hardwick provided an early glimpse of the coming future.
Having recited erroneous ‘‘history’’ to assert ‘‘tradition’’ as a barrier to equal
recognition of same-and-cross intimacy (Goldstein, 1988), the five-judge majority
intoned that: ‘‘The Court is most vulnerable and comes nearest to illegitimacy when
it deals with judge made constitutional law having little or no roots in the language
or design of the constitution.’’ This casual reliance on both tradition and federalism
to draw that doctrinal line was portentous. Since then, the repeated yet strategic
invocation of history, tradition, and federalism has become talismanic, dictating
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ever-stricter limitations in the doctrinal reformulation of antidiscrimination and
other civil rights under both the federal Constitution and other sources of law.
Indeed, as widely noted, the reinterpretative process of backlash jurisprudence has
effectively inverted antidiscrimination law to license and legitimate ‘‘traditional’’
patterns of discrimination and their stratifying social effects (Aoki, 1996; Crenshaw,
1988; Wildman, 1984). Three years later, in the 1989 term, it became clear that
Bowers was to be part of a much larger calculation.

Three of those 1989 rulings – Atonio v. Wards Cove Packing Co., Inc., City of
Richmond v. J.A. Croson, Co., and Patterson v. McLean Credit Union – exemplify
backlash jurisprudence, and its social hostility to civil rights while paying formal lip
service to the antidiscrimination principle. The first two focus on race in antidiscri-
mination employment contexts, both under the constitution and federal legislation,
while the latter focuses on race and the Fourteenth Amendment in affirmative action
nonfederal set-aside programs. In each case, the majority claimed adherence to the
antidiscrimination principle and its remedial mandates. Since this trio of rulings, and
with the arguable exception of Grutter v. Bollinger (2003), only white people have
prevailed before the Supreme Court under the federal Constitution’s Equal Protection
Clause and in each instance to roll back ‘‘affirmative action’’ programs designed
primarily to interrupt self-perpetuating patterns instilled over time by law and imple-
ment societally the ‘‘opportunity’’ promised under formal equality. This stunning
reversal in the social application of the antidiscrimination principle was accomplished
through repeated reversals of direct precedent and ongoing trends that have formed
the arc of recent history both domestically and internationally. As Justice Marshall
said shortly afterward, ‘‘the Court’s approach to civil rights cases has changed mar-
kedly. . . It is difficult to characterize last term’s decisions as a product of anything
other than a deliberate retrenching of the civil rights agenda’’ (Marshall, 1990: 166–
7). Thus by the close of the 1980s, as critical legal studies struggled and outsider
jurisprudence emerged, backlash scholarship was becoming backlash jurisprudence:
‘‘liberal’’ precedents were increasingly being overturned, doctrinal revision was inten-
sifying, and the politics of retrenchment and replacementwere taking hold. Since then,
every single member of the Supreme Court – other than the five forming the current
backlash bloc – has done the same as JusticeMarshall: since 1989, every courtmember
other than the current backlash majority has dissented vigorously against recently
asserted juxtapositions of ‘‘civil rights’’ against ‘‘federalism’’ to dismantle both areas
of law as they incrementally have been put into place since the CivilWar amendments,
through the New Deal, and up to the civil rights era (Leuchtenberg, 1966).

To engineer this sweeping restructuring, the cases since 1995 – another turning-
point term, with rulings such as Adarand Constructors, Inc. v. Pena and United
States v. Lopez – have focused on, but certainly not been limited to, four consti-
tutional provisions and their interaction in or with civil rights law. The first,
Congressional power under the Commerce Clause of Article I, is the only one of
the four found in the body of the original document. The other three are found in the
amendments to the original: the Tenth Amendment, the Eleventh Amendment, and
Section 5 of the Fourteenth Amendment, which contains its enforcement provisions.
The Commerce Clause and Section 5 have proven over history to be the main
sources of federal legislative authority over civil rights law and policy – over federal
authority to legislate the antidiscrimination principle into law, and to enforce the
Equal Protection Clause of the Fourteenth Amendment in relatively proactive ways,
as illustrated by the landmark cases of Heart of Atlanta Motel v. United States
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(1964) and Katzenbach v. McClung (1964). Using the Tenth and Eleventh Amend-
ments, by the mid-1990s these five judges were prepared to halt that history: in the
cases that followed, the five current backlash judges single-handedly have sidelined
the main constitutional tools used historically by Congress to enact into law federal
antidiscrimination policy, thus turning back the hands of time to the 1930s, when a
similarly activist group of judges on the Supreme Court used that tribunal to block
federal power to legislate social or formal reform.

As this sketch indicates, the factual details and doctrinal crannies of backlash
jurisprudence are myriad, but the overarching pattern of substantive and social
results is not. In Bowers v Hardwick (1986) and United States v. Lopez (1995),
for example, the judges invoked federalism to reduce drastically the role of both
judicial and political branches of the federal government in protecting individual
constitutional rights under the Fourteenth Amendment and the Commerce Clause.
In City of Richmond v. J.A. Croson, Co. (1989) and Adarand Constructors, Inc. v.
Pena (1995) the judges demanded that affirmative action remedies be equated with
invidious discrimination and thus be subjected to strict – or ‘‘fatal’’ – judicial
scrutiny. In Atonio v. Wards Cove Packing Co., Inc. (1989) and Patterson v. McLean
Credit Union (1989), they eagerly reversed precedent to hike evidentiary standards
for civil rights claimants and narrow antidiscrimination remedies available under
federal civil rights statutes. In other cases, both before and since the examples noted
here, backlash judges have commanded or blessed similar acts that, in effect if not
intent, compound vulnerabilities imposed historically by law and society on trad-
itionally marginalized groups or persons (Cross, 1999; Eskridge, 1997; Estreicher
and Lemos, 2000; Getches, 2001; Goldsmith, 2000; Hunter, 2000; Jackson, 1998;
Post, 2000; Redish, 1993; Siegel, 1997; Ziegler, 1996).

In other culture war cases, for instance, backlash judges have substantially
narrowed the reproductive rights of women to make ‘‘choice’’ little more than a
legal formality for less-privileged women; severely curtailed the Voting Rights Act
to undercut minority electoral strength, as well as local and federal power to act
on behalf of minorities under the statute; drastically reduced the constitutional
protection of individuals’ rights against the state’s accusation of criminality;
and repeatedly undermined indigenous cultural rights and constricted tribal self-
governance for American Indians. Using doctrinal as well as procedural devices,
the substantive and social bottom line of these and similar backlash rulings is
the social and economic reconsolidation of ‘‘traditional’’ hierarchies in which groups,
persons, or interests identified with Anglo, white, Christian, and heterosexual
‘‘traditions’’ are elevated systematically and culturally over sectors or aspects
of society associated with non-Anglo, nonwhite, nonheterosexual, non-Christian
traditions. The pattern of substantive and social results formed over time by the
‘‘traditional’’ form of identity politics manifest in backlash jurisprudence is consistent
when tracked along the fault lines of the culture wars: when state power is used on
behalf of ‘‘traditional’’ outgroups, or to uphold the ‘‘liberal’’ legacy of the twentieth
century somehow, the use of state power is judicially invalidated or narrowed, either
directly through substantive pronouncements or indirectly through procedural and
similar roadblocks; when, on the other hand, state power is used on behalf of
‘‘traditional’’ – or neocolonial – ingroups, or to retrench the ‘‘liberal’’ legacy somehow,
the use of state power is judicially accommodated, congratulated, and validated. As
we seenext below,backlash jurisprudence therefore is integral to the successof cultural
warfare against ‘‘traditional’’ outgroups and on behalf of ‘‘traditional’’ ingroups.
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The Culture Wars: Legal Reform, Neocolonial

Reaction, Social Conflict

As with backlash and outsider jurisprudence, the stirrings of today’s culture wars go
back to the 1970s and 1980s, to the times when the liberal antidiscrimination
initiatives of earlier decades were increasingly contested from all sides. But the
moment of its official declaration occurred in 1992, from the podium of the Repub-
lican National Convention, when presidential contender Patrick Buchanan explicitly
declared ‘‘cultural war’’ for the ‘‘soul of America.’’ Since then, the invocation of
‘‘cultural war’’ to explain and motivate social, legal, and political action has taken
place repeatedly and increasingly: in 1980, the year of Reagan’s election, the term
was used in public newspapers, magazines, and related media only four times, in
1990 it was used 76 times, and in 1992 – the year of formal declaration – 575 times.
By the turn of the century, in the year 2000, the term had been used 1,902 times,
including in the tense context of resolving the November 2000 presidential election:
at that time, as the postelection voting issues remained in contest, a backlash-
identified talk show host based in the nation’s capital declared, ‘‘This is culture
war – two mutually exclusive world views continue to fight for preeminence in our
culture’’ (Kuhnhenn and Hutcheson, 2001). And the term’s use in published court
opinions is not limited to Scalia’s invocation of kulturkampf in his Romer v. Evans
(1996) and Lawrence v. Texas (2003) dissents: the term appears in several other
opinions in which the judges describe the cases as exemplars of the culture wars, or
refer to the culture wars as the social context for those controversies. The culture
wars, then, are not a theoretical construct, but rather an increasingly documentable
phenomenon that is concrete both in legal and social dimensions and discourses. As
described below, the culture wars’ three fronts, or ‘‘prongs,’’ of attack, concentrate
on interrelated levers of sociolegal control – majoritarian politics, judicial review,
and public spending – to mount a ‘‘take back’’ campaign focused on the antidiscrim-
ination principle and its liberal legacies.

The first of these fronts or prongs, the targeted use of majoritarian politics to
repeal or undermine ‘‘liberal’’ legislation or precedent, is primary because it sets the
stage for the second and third prongs or fronts. This first prong has taken two
principal forms. The first, as indicated by the historical notes above, has been the
capture and domestication of the ‘‘representative’’ branches of the federal and state
governments. But when these conventional sorts of electoral politics have fallen
short, as they sometimes do, majoritarian cultural warriors have turned this first
line of attack toward ‘‘popular’’ referenda to commandeer policy making when
elected officials hesitate to play backlash politics. At both the federal and state
levels, this principal prong of the culture wars has been trained on antidiscrimina-
tion targets.

At the state level, this ‘‘direct’’ form of electoral attack has produced Prop. 187,
and then Prop. 209, in the bellwether state of California. In formal terms, these two
propositions generally mandated the exclusion of ‘‘undocumented’’ (and mostly
nonwhite) persons from state programs or services and the dismantlement of af-
firmative action based on race, ethnicity, and sex. In social effect, these two propos-
itions materially and symbolically have made pariahs of undocumented residents
and resegregated state educational institutions. This form of attack also is aptly
illustrated by the ‘‘popular’’ campaigns to overturn judicial antidiscrimination
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rulings under the state constitutions of Hawaii and Alaska in same-sex marriage
cases through a direct amendment of those states’ fundamental charters. In both
states, the judiciary had determined that equality provisions in those state consti-
tutions prohibited de jure discrimination in marriage laws on the basis of sex or
sexual orientation, but ‘‘popular’’ reaction restored the reign of formal inequality.
Quite explicitly by the 1990s, this primary front or prong of the culture war had
been mobilized in the name of the ‘‘angry white male’’ bent on taking back what he
still imagines naturally his. This ‘‘front’’ of the culture wars, then, exploits the
numerical, structural, economic, and social capital that historically has benefited
earlier immigrants from the European colonial era on the American continents and
their successors as recognized and recognizable social groups.

This prong is not simply majoritarian politics-as-usual, wherein self-interested
‘‘factions’’ are expected to jockey for social and economic goods, but rather a
concerted multipronged campaign for the ‘‘soul’’ of the nation in which the
‘‘enemy’’ consistently is a historically marginalized and now-vulnerable social
group. In effect, this targeting amounts to a kind of ‘‘cultural cleansing’’ that in
the course of events will leave the purified society looking and feeling like the 1780s
as much as politically and physically possible. This repeated resort to ‘‘direct
democracy’’ to circumvent the processes and outcomes of ‘‘deliberative democracy’’
and impose instead a fixed conception of culture as a matter of substantive law has
raised questions about the meaning of ‘‘democracy’’ in a society putatively devoted
not only to republican self-government for its own sake, but as a means toward a
foundational yet long-postponed aspiration that still adorns the portico of the
nation’s Supreme Court: ‘‘Equal Justice for All.’’

At the federal level, this core effort is proximately traceable to the politics of
Richard Nixon and his assertion of a ‘‘silent majority’’ seething quietly against the
social effects of the preceding legal progress in domestic civil rights, but the water-
shed moment was the 1980 election of Ronald Reagan and the occupation of the
White House by his savvy coterie of handlers, who especially in the second term used
every institutional means available to arm backlashers for the culture wars. How-
ever, perhaps the pivotal moment of triumph in the steady escalation of culture war
through majoritarian electoral politics came in the 1994 congressional elections,
which put into legislative office the standard bearers of the ‘‘Contract with America’’
and its agenda of reactionary traditionalism and sociolegal retrenchment. That
‘‘contract’’ called for sweeping overhauls of immigration, welfare, civil rights, and
similar areas of law designed to cut back individual rights and public funds in each
instance. And when some of these welfare and immigration ‘‘reforms’’ were enacted
into law during the mid-1990s, they combined with prior and ongoing efforts in
backlash lawmaking (and jurisprudence) to reduce antidiscrimination protections
and minimize public lifelines to vulnerable individuals and communities.

The cumulative results of this first prong or front has been twofold: first, as
summarized above, ‘‘direct’’ democracy has been orchestrated to gut the civil rights
laws ‘‘deliberative’’ democracy, thereby steadily (re)normalizing a social environ-
ment increasingly hostile to immigrants, sexual minorities, racial and ethnic minor-
ities, women, the poor, the disabled, and other Others; and second, as described
below, the use of this electoral clout has helped launch the second prong or front of
the culture wars, thereby shielding and coddling first-prong efforts. This second
prong, the installation into lifetime federal judgeships of persons who will use
federal judicial powers to reinforce the gains made under the culture wars’ first
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prong or front, is a strategic move made both to protect backlash legislation as well
as to clip back ‘‘liberal’’ or inconvenient precedent. Hence, the interactive, synergis-
tic nature of the culture wars’ various prongs or fronts.

The second line or prong of attack amounts to court packing, pure and simple, but
on a massive and increasingly organized scale. The electoral tides generated under
the first prong have enabled a restocking of the national judiciary on the basis of
race, gender, class and – especially – ideology to restore the dominance of selected
‘‘traditions’’ and those they favor in law and society: by way of example, it is no
simple coincidence that approximately two-thirds of all federal judges remained
white, Anglo and male in the year 2002; that most recently, during the seven years
between 1995 and 2002, the net increase in federal judges of color was a mere three
– from 134 in 1995 to 137 (of 862) – despite the increasing multiculturalism of the
nation’s population (Alliance for Justice, 2002; Federal Judicial Center, 2002). It is
no simple coincidence – nor mere reflection of ‘‘individual merit’’ – that so many of
these new backlash judges have been drawn from the ranks of the Federalist Society.

At bottom, the principal twin purposes of this second line or prong have been,
first, to neutralize the federal judiciary as a check on backlash lawmaking under
prong one and, second, to reverse the New Deal-to-civil rights legacy of liberalism –
including a bright-line rejection of international developments or standards in
domestic law, at least when they might have the effect of invigorating antidiscrimi-
nation rights. This recomposition campaign has ensconced backlash scholarship as
law: the jurisprudential results, and the categorical consistency of the social
‘‘winners’’ and ‘‘losers’’ under those results perhaps are most crisply exemplified by
the Supreme Court itself, as discussed earlier. In those cases, as noted above,
backlash judges maneuver to produce substantive and social results that minimize
both individual rights as well as state and federal power to legislate and enforce civil
rights; in those cases, doctrinal and technical devices are interposed strategically to
revise or upset precedent and engineer a general regression of the antidiscrimination
principle both in law and society. The apparent and growing divergence between
word and deed under formal equality has prompted serious skepticism about the
present efficacy of the ‘‘rule of law’’ within the United States in the wake of backlash
lawmaking and jurisprudence.

The third line or prong of attack is the targeted control of the federal spending
power to fund or defund particular programs or policies, as the case may be, in order
to accomplish de facto roll-backs that cannot be effectuated wholesale, or directly.
This third prong perhaps is best illustrated by the funding battles over abortion, legal
aid for the poor, and social services for immigrants and so-called ‘‘welfare mothers,’’
but it also is shown in the campaign, under the Solomon amendments, to withhold
federal funds – including financial aid to students – from universities that do not
permit military recruiters and ROTC programs to bring discrimination onto their
campuses due to military policies of discrimination on the basis of sex, gender, and
sexual orientation. Once again, these examples illustrate the culture wars’ focus on
the antidiscrimination principle in both formal and social terms: each of these
examples, once again, represents a moment of regression in the formal and social
life of the antidiscrimination principle under the ‘‘traditional’’ identity politics of
backlash law and policy. Again, in this third prong or line of attack, the targets of
backlash via the culture wars remain constant: social outgroups made historically
marginal and currently vulnerable in cultural, electoral and/or material terms by
law’s intergenerational enforcement of various formal supremacies.
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This prong of the culture wars also works in tandem with the others, as illustrated
by Rust v. Sullivan (1991), in which the Supreme Court rubberstamped the selective
federal defunding of programs that provide abortion-related information to thwart
in practice, as much as possible, women’s right to informed and unfettered repro-
ductive choice. In this particular case, the Supreme Court approved the federal
government’s exceedingly lopsided use of its institutional clout to override, as
much as possible through this means, all proreproductive views, messages, and
choices on a social issue; and it did so in sweeping terms that implicated ‘‘values’’
or concerns for ‘‘states’ rights’’ that often are invoked in backlash jurisprudence to
disapprove precisely this type of situation. In this particular case, the first prong of
the culture wars produced the national legislature with the will and animus to target
women’s rights for systematic and strategic retrenchment, the second produced the
‘‘supreme’’ tribunal that would undermine reproductive rights jurisprudentially and
shield discriminatory or abusive legislation from effective challenges, and the third
line of attack – in conjunction with the first and second – produced and protected the
federal defunding statute when other jurisprudential and legislative efforts to erase
abortion altogether continued to falter despite intensifying traditionalist fire. Under
this third line of attack, working in tandem with the prior two prongs of the culture
wars, public programs and policies that serve as lifelines to vulnerable communities
and groups – including college students who need federal loans to secure an educa-
tion – effectively are threatened or cut, even though backlashers may not have been
able to muster the power to effectuate a direct, substantive take-back of the ‘‘right’’
or ‘‘benefit’’ under assault.

As the preceding discussion notes, the cultural politics of this warfare – including
backlash jurisprudence – represent a combination of supremacist Eurocentric
ideologies exported globally via European conquest and its attendant kinds of
commerce. This combination historically and currently favors the white European
male who is propertied, heterosexual, and Christian. It favors European-identified
cultures and images – customs, languages, religions, and phenotypes. It disfavors
racial/ethnic minorities, non-Christian sects, women, indigenous people, sexual
minorities, immigrants (especially non-European ones), the disabled, and other
traditionally disempowered groups. It combines, in sum, Europe’s predominant
strains of racism, nativism, androsexism, heterosexism, and cultural chauvinism,
which in the centuries of colonialism were exported globally and, more recently, are
being reinforced through the social, economic, cultural, legal, and political processes
of corporate globablization. The organizing principle and ideology of backlash
politics and jurisprudence thus may fairly be described as a Euroheteropatriarchy
– the combination of biases and prejudices that, in backlash hands, reinforces
neocolonialism by law in the name of the antidiscrimination principle. As the new
millennium begins, history’s arc finds the liberal legacy of the antidiscrimination
principle poised at a crossroads between the backlash effort to re-establish Euro-
heteropatriarchy by force of law and the OutCrit effort to infuse it with transforma-
tive social effect based on antisubordination imperatives.

Conclusion

The domestic ascendancy of liberalism during the postwar period also shaped the
design of global human rights, which came to be described in ‘‘generational’’ terms
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that reflect the liberal conception of ‘‘civil rights’’ and formal equality. Nonetheless,
this increasingly international effort has not been entirely delimited by Western
taste; the combined effect of the three generations, which include group rights,
positive rights, and social-economic rights, go beyond liberalism’s promise of
‘‘equal opportunity’’ for atomized individuals. Against the backdrop of the culture
wars, this effort has produced an international human rights regime that, in relative
terms, stands out against the increasingly cramped premises and contours of indi-
vidual rights dictated in recent years by backlash jurisprudence in the United States.
In this global scheme, Western influence has been projected to the international, but
not vice versa; under backlash jurisprudence, which adamantly opposes integration,
at least with respect to antidiscrimination law, this status quo is unlikely to change.

As with the domestic situation, international antidiscrimination-related ‘‘pro-
gress’’ is neither linear nor neat; the formal and the social are nowhere congruent.
But in many, though not entirely consistent, respects, the international flux continues
to point toward a formal expansion of these rights globally beyond their liberal
Western origins, as illustrated in the country-by-country ‘‘Listing of Rights by
Category’’ that tracks the three-generation model internationally of the Human
and Constitutional Rights Resource (2002). Their Comparative Constitutional
Rights Chart displays how the formal rights expansion is taking place around the
world in substantive policy terms, again, at least on a formal plane – and in contrast
to the formal rights contraction underway in the United States. This disjunction of
trajectories in domestic and international settings – coupled with the divergent
visions of backlash on the one hand, and of critical legal studies and outsider
jurisprudence on the other – sets the stage for the pending policy issues that will
define the next phase of the historical march from formal inequality, to formal
equality, to substantive equality: whither equality’s revival?
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16
The Government of Risks

Pat O’Malley

Twenty years ago, a trawl through the annals of law and society research, including
sociological criminology, would have uncovered the merest handful of discussions of
risk. Most of these would have taken the form of studies of risk taking among
youthful offenders; almost no one studied risk as a technique deployed by law and
government. Beginning in the mid-1980s, a growing wave of sociolegal research and
theory has focused on the rise of risk as a framework in terms of which government
is oriented. Commencing with works by Douglas and Wildavsky (1983), Shearing
and Stenning (1985), Reichmann (1986), and Simon (1987, 1988), risk has now
become one of the central organizing foci of sociological theory, and increasingly of
law and society research. There has been some research of this sort carried out in
traditional law and society areas – with the bulk being focused on criminal justice,
and to a lesser extent insurance law. But for the most part the main wave has focused
far less on law than on practices of everyday governance of the self; on the operation
of institutions such as environmental agencies; and on the work of professionals in
such areas as psychiatry, health, education, and employment. In part, this may reflect
the influence of Foucauldian scholarship in the area, which has tended to direct
attention toward the ‘‘dispersal of government’’ (Rose, 1996). In part it may also be
because other major strands of thought (e.g., Beck, 1992) suggest that risk politics
have now escaped the major social institutions and are to be found in the ‘‘sub-
political’’ domain that is associated with mass individualization. Whatever the
reason, the time is clearly overdue for the analysis of risk and government to extend
into many traditional areas of law and society work. This chapter will outline the
current shape of the risk and governance field, indicate how it has been developed in
the field of criminal justice, and how areas of law largely untouched by the approach
– such as torts – provide an almost tailor-made opportunity for law and society
scholars to extend its reach.

There is general agreement that the rise of risk research reflects an increase in the
extent to which governments, police, the professions, commercial enterprises, and



 

private individuals manage their tasks through intellectual frameworks and practical
techniques of risk management. This claimed pervasiveness of risk, and the ‘‘risk
consciousness’’ to which it is linked by some writers, gives rise to the term ‘‘The Risk
Society’’ (Simon, 1987; Beck, 1992, 1997; Ericson and Haggerty, 1997). Certainly
governmental organizations now are extensively involved in such practices,
examples including: identifying and managing people ‘‘at risk’’ of offending
(Simon, 1998; Hebenton and Thomas, 1996); assessing risks to self and others
presented by psychiatric patients (Rose, 1996, 2002); sponsoring and operating
risk-screening and preventative programs for pathological diseases (Petersen and
Lupton, 1996; Weir, 1996); actively assessing, researching, and managing environ-
mental risks (Douglas, 1992; Douglas and Wildavsky, 1983) and so on. Simultan-
eously, individuals, families, and communities are being advised on, trained in, and
made responsible for the management of risks. Fitness and health is one of the most
obvious areas where new risk-bearing profiles and behaviors are constantly being
identified and linked with a plethora of techniques from dietary and exercise regimes
to prophylactic surgery. Even in financial security and risk management matters,
individuals increasingly are advised to make personal provision for risks by the
purchase of financial advice, insurance, share market investments, and superannu-
ation. For the middle class at least these have become a part of everyday life.

Such developments are taken to indicate an emerging society based on risk
consciousness and risk management. While there are substantial disagreements
over the scope, scale, novelty, and causes at issue, a substantial literature exists
identifying the array of emerging techniques of governing through risk.

Key Characteristics of Risk-based Government

Risk-based government is most clearly contrasted with disciplinary governance.
Disciplinary or ‘‘normalizing’’ institutions and practices of government typically
are organized around five elements: establishing an ideal or norm (of health, educa-
tion, physique, etc); examination to create a unique individual case record; compari-
son of the individual case with the norm in order to diagnose the problem; bringing
the individual into compliance with the norm; using the accumulated evidence to
further develop knowledge for use in examination, diagnosis, and intervention. As
Foucault (1977) points out, hospitals, schools, courts, prisons, factories, bureaucra-
cies, and universities are all founded on this model. Risk-based government is argued
to differ from this ‘‘disciplinary’’ model in certain key respects.

First, government through risk focuses on individuals or cases primarily as
members of statistical distributions (risk categories) rather than as unique cases. In
risk techniques, individuals are assigned to risk categories, and governed according
to this ‘‘membership’’ status. Membership of a motor vehicle insurance risk category
is a classic example. Accordingly, the unique case record of the individual becomes
less important, except as an aid to such assignment. One frequent consequence is a
focus on governing subjects’ behaviors rather than their intentions or motivations.
Thus strict liability or no-fault techniques may displace civil law negligence or
criminal law intent. Likewise, behavioral regulation may also displace rehabilitative
reform and its focus on motives and mind states. In line with this, government
focuses more on manipulation of distributions than of cases. In ‘‘designing-out
crime’’ – for example the speed bump – individuals disappear completely from
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examination and the frequency of behaviors alone is targeted. These models often
assume universal abstract ‘‘rational choice’’ actors (e.g., rational drivers will slow
down or suffer automatic penalties in the form of discomfort and/or damaged
vehicles). As this suggests, professional diagnosis and treatment of individual cases
is downgraded in favor of highly routinized classification of cases against risk
indicators linked with preventative measures. Probation, medical, psychiatric, and
police reports have all been subject to such shifts in various jurisdictions. Frequently
this has been in response to critiques of the inaccuracy of professional diagnoses
compared with decisions based on statistical data (Glaser, 1985; Cohen, 1985).

Second, risk-based government governs the future, through prediction. Conse-
quently, much government disperses from institutions to ‘‘the community.’’ This
occurs because risk factors and the ‘‘at risk’’ individuals to be targeted are still
located in their normal environment – as intervention is required before the pre-
dicted harms occur. Intervention may take universal forms (e.g., anticrime streets-
cape design and CCTV) or targeted forms such as special diets for people ‘‘at risk’’ of
heart disease, and ‘‘self-esteem’’ programs for ‘‘at risk’’ young ‘‘predelinquents.’’
Indeed, being ‘‘at risk’’ or ‘‘a risk’’ becomes a trigger for government intervention.
As a corollary, disciplinary institutions and expertises take on risk-based functions
with respect to these new ‘‘predicted deviants’’. Teachers become responsible for
assessing student educational, health, violence, and other risks; nurses are enlisted to
identify people with ‘‘at risk’’ alcohol consumption; police are required to notify the
community about the presence of high risk subjects. Another corollary is netwiden-
ing, as problem categories are broadened to include members of high risk categories.
Such interventions may effect significant and coercive restrictions on the ‘‘at risk’’
individual. For example the British Crime and Disorder Act 1998 created ‘‘Sex
Offender Orders.’’ This is a new civil order which can be applied for by the police
against any former sex offender whose behavior in the community gives the police
‘‘reasonable cause for concern that an order is necessary to protect the public from
serious harm from him.’’ There is no test of seriousness with respect to the actual
behavior, which has to be considered only in terms of its relevance to the risk of
future offending.

As this indicates, while statistical and actuarial data are usually held to be critical
to the government of risks, other techniques are also deployed. In areas such as
medical diagnosis (Weir, 1996), social work (Parton, 1998), and criminal justice
assessments (Kemshall, 1998), statistical data may not be available nor be regarded
as adequate to the task. This clinical assessment and professional judgment about
risk may play a much more central role than statistical prediction in sentencing
parole and probation – even though many argue that the rise of risk reflects disen-
chantment with such modes (Kemshall, 1998; cf. Feeley and Simon, 1992). Never-
theless, what remains critical is that the orientation shifts away from the individual
and disciplinary mode toward the categorical and predictive.

Third, risk-based government is claimed to appear ‘‘amoral’’ because it is less
focused on, or concerned with, moral order than is usual. This follows partly from
the fact that risks are identified by scientific research or actuarial calculation rather
than as emerging out of moral prescriptions. Thereby risks appear as ‘‘realities’’ that
it would be irrational to deny, ignore, or resist. In addition, a focus on the prevention
or minimization of harms, rather than on normative conformity, means that particu-
lar values and moral requirements are subordinated to abstract principles of risk
reduction. Thus harm minimization drug strategies such as needle and syringe
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exchanges may tolerate certain kinds of illegal and morally condemned activities in
the name of overall harm reduction (O’Malley, 1999). Such ‘‘toleration’’ has been
seen as a critical resource of risk government, allowing it to extend its reach and
exercise power at low cost, because of low levels of resistance produced (Simon,
1988). Ironically, while government can appear morally neutral in this process, the
individual’s failure to govern risks becomes morally reprehensible or irrational. Risk
is often a gateway to blame (Douglas and Wildavsky, 1983). Thus what once may
have been thought of as chance or accident is now thought of as statistically
predictable and thus governable. ‘‘Accidents,’’ in this sense of unpredictable
harms, are becoming a marginal and even a questionable category (Green, 1997).

Despite these appearances of technical objectivity, most critical writers argue that
risks are cultural or governmental creations (Douglas and Wildavsky, 1983). First,
they are ways of apprehending and dealing with things rather than real things in
themselves (Ewald, 1991). For example, while pregnancy remains the same empir-
ical condition as ever, in much medical practice it is being transformed from being
akin to an illness, to being a risk-bearing condition. And whatever arguments are
made about apparent moral neutrality, the value implications here are frequently
near the surface, as with the moral (and sometimes legal) governance of those
pregnant women deemed to expose their fetuses to risks. Second, risk is not a real
state of things, but a value-laden way of thinking of them and dealing with them. To
characterize something as a risk means that it has been judged as an unwanted
condition to be mitigated or averted. Focus on the technologies of prediction often
leads us to ignore the moral dimension of evaluation that has occurred in the process
of their design and operation. Thus, for example, many members of ‘‘handicapped’’
minorities (e.g., people with Down’s syndrome) have objected that pre-emptive
abortions based on risk identification amounts to a form of eugenics that effectively
discriminates against them and denies the value of the lives of those who are ‘‘other.’’
To categorize the risk-identification techniques per se as technically neutral is thus to
miss the point that they are designed for a moral and political purpose.

While these general features are used to describe the nature of the government of
risk, in specific fields its forms are many and varied. Two areas of particular
relevance to law and society – criminal justice and tort law – will be explored in
more detail.

Criminal Justice and Risk

No doubt the greatest volume of research into risk-based legal governance has been
carried out in relation to criminal justice, broadly conceived. Most especially this has
been with respect to crime prevention, actuarial justice, risk-based sanctions, and
risk-based policing.

Crime prevention

While crime prevention dates back beyond the formation of Peel’s police in the early
nineteenth century, recently it both has changed focus and become more central in
many countries. Through to the 1980s, crime prevention in Britain and Australia,
for example, was primarily a minor aspect of police work, largely focused on routine
security matters affecting commercial property; or it was regarded as a matter for
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broader social planning, addressing the social conditions that generate crime. In this
latter respect, nevertheless, it was a marginal issue reflected in short-term and poorly
funded projects adjunct to urban planning. However, in both countries, beginning
with ‘‘safer communities’’ developments of the mid-1980s, and marked by multimil-
lion dollar initiatives, governments in the mid-1990s have focused on crime preven-
tion as a central component of their crime control strategies. In Australia, even
though criminal justice overwhelmingly is a state government concern, the high
profile work of the Federal Justice Office and now of the federal government’s
‘‘National Crime Prevention’’ project, reflect the priority given to this strategy.

Both separately and in tandem with these developments, police have focused
increasingly on crime prevention, developing and incorporating new preventative
initiatives. Familiar examples include ‘‘partnerships in policing,’’ community po-
licing, Neighbourhood Watch, and Police–Community Crime Committees (O’Mal-
ley, 1997). In the mid-1990s Victoria Police estimated that there were 300
identifiable crime prevention programs in that Australian state alone. As these
developments suggest, there was a change from the idea of crime prevention as the
sole responsibility of police. Since the 1980s and 1990s crime prevention has
distinctively focused on risk management and community/individual responsibility.
Situational crime prevention and ‘‘target hardening’’ have become more central,
moving away from a focus on offenders and the social causes of crime toward
dealing with ‘‘criminogenic’’ situations and opportunity structures. Considerable
emphasis is placed on the responsibility of potential victims to reduce their ‘‘at
risk’’ status. This has been carried out through skilling, awareness, and information
programs aimed at increasing accurate recognition of risks, and teaching techniques
for risk management and reduction. The British Home Office for example, has run
major programs on this, including several focused on women’s exposure to crime
risks (Stanko, 1996). Residential ‘‘communities’’ are enjoined to become responsible
for risk reduction in their neighbourhoods. As well, some nonspatially based associ-
ations – such as ‘‘the small business community’’ and the ‘‘gay community’’ – are
sometimes enlisted into parallel programs.

‘‘Actuarial justice’’

Until the 1980s, it was still the case that individual justice, tailored to the individual
offender’s needs, was the preferred model in most jurisdictions. Over the past decade
other models have begun to displace this. Especially in the USA, and more recently in
the UK, Australia, and Canada, sentencing decisions may now be based on the risk
profile of the offender. In such processes, very little need be known about the offense
or the offender other than the membership of the case in high risk pools. Frequently
the sentence is tariff-based and linked to actuarial tables predicting reoffending.
Normally these are based on predictors related to offense history. The ‘‘three strikes
and you’re out’’ models, extensively applied in the USA and to a lesser extent in
Australia (see, e.g., Crimes [Serious and Repeat Offenders] Act 1992 [WA]) and in
the UK (Hood, 1996) are at least ostensibly based on evidence of the risks of
recidivism for such offenders.

By focusing on predictive factors for reoffending, risk-based sentencing may
rupture the judicial value placed on proportionality between offence seriousness
and severity of sanction. Equally it challenges traditional visions both of individual
justice and of just desserts. Nevertheless, actuarial sentencing has been defended as
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technically ‘‘objective,’’ as deterrence-based, and as limiting the scope for judicial
bias. It also has been represented as ‘‘protecting the public’’ and thus has an ‘‘actu-
arial’’ moral and governmental justification in its own right. In the United States,
arguments indicting the poor predictive power of professional judgments by judges,
psychiatrists, and probation officers have been used to favor sentencing from actu-
arial tables. It has been suggested that the elected nature of American judges has
made them more likely to cooperate with such trends. Declining faith in the social
sciences may also be relevant. But equally important may be shifts toward a ‘‘victim
focus’’ and toward ‘‘accountability’’ and ‘‘efficiency’’ in justice (Feeley and Simon,
1992, 1994; Glaser, 1985).

Risk-based sanctions

Not only sentencing methods and rationales, but also the nature of sanctions are
argued to be increasingly risk-oriented. In particular such orientations are witnessed
in the displacement of therapeutic sanctions by those focused more on security. With
respect to imprisonment, incapacitation has emerged as a major goal, most explicitly
in the USA but also in Britain and elsewhere. This emerges primarily in the explicit
role of prisons in ‘‘warehousing’’ offenders who have been consigned to life or long-
term incarceration on the basis of their risk of reoffending. The prison in this
capacity manages crime risks to the public. Incapacitation is also reflected in em-
phasis on the cost-effectiveness of imprisonment. Whereas the opposite was argued
in the welfare era, recent analyses claim to demonstrate that by taking in the costs
both of the crime and crime control measures forestalled by imprisonment, general
incapacitation is economically advantageous compared to having high risk offenders
at large.

Alongside this shift, all manner of new sanctions have emerged (or been re-
invented) that effect risk reduction through incapacitation. These include: curfews
for selected offenders, sometimes based on custodial contracts with parents; elec-
tronic monitoring of offenders, to restrict movement out of or into high risk zones;
intensive correction orders to monitor the risk behaviors of offenders; and detention
in hostels focused on risk management (O’Malley, 1992). By only a little extension
of this principle, the risk-based, preventative approach has spilled over beyond the
array of offenders to govern ‘‘at risk’’ persons or situations – who in a sense become
subject to ‘‘quasi sanctions.’’ These include the use of curfews keeping all teenagers
at home after dark or prohibiting them from certain places such as shopping malls.
But most prominent are ‘‘Megan’s Laws’’ in the USA and their parallel in the UK,
that require community notification of the presence of ex-offenders in order to
facilitate risk awareness among residents (Simon, 1998). This clearly raises the
vexed question of whether this constitutes an indefinite and cruel extension of
sanctions for past offences, especially where – as in some jurisdictions – the person
concerned is required to post notices on their domicile. Equally significantly, all
future sentencing for such offences thereby bears with it what can be regarded as a
punitive postrelease condition. (For a discussion of these juridical disputes, see Levi,
2000.) Such examples indicate a blurring of what it is to be ‘‘an offender.’’ While
those merely ‘‘at risk’’ usually cannot legally be punished, having committed no
crime, risk-reducing interventions (e.g., curfews, reporting requirements, restrictions
on movement) may be identical with legal sanctions, and in almost all cases repre-
sent a restriction on legal rights. As is also illustrated by the example of blood
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alcohol content offences, the status of being ‘‘at risk’’ (i.e., having a BAC above a
certain level) readily drifts into a new offence in its own right. Extending such
preventative logic still further, there are now proposals in the UK to incarcerate
persons whose personality disorders represent high risks but who have not previ-
ously offended.

Risk-based policing

As noted, police are already involved in crime prevention operations to an unpre-
cedented scale and extent. On top of this, major research in Canada indicates that
police have become information brokers in the field of security, primarily operating
as gatherers of risk-relevant data and functioning as a clearing house for such
knowledge (Ericson and Haggerty, 1997). Such evidence suggests that many aspects
of policing are being transformed into risk management, for example by restructur-
ing all incident and other police report forms around risk (e.g., ‘‘safety’’ and ‘‘secur-
ity’’) dimensions. Police also play an important role in providing information
relating to building codes and local government design specifications relevant to
crime risk management. In particular this change has been effected through the
expanding influence of the insurance industry, the primary risk-based institution in
modern societies, which itself has been a major proponent of and participant in the
growth of crime prevention.

Risk and Tort Law

The emergence of tort law, which largely governed the field of accidental harms, is
argued to reflect the ethos of early nineteenth-century liberal capitalism. The devel-
opment of the central, disciplinary, doctrine of negligence required that legal sub-
jects bore responsibility for harms they inflicted carelessly, and in a sense torts
legislated risk awareness. Yet the doctrine of privity of contract reduced risk liability
basically to relationships between contracting parties. In the case of workplace
accidents this was narrowed still further by doctrines such as volenti (positing the
employee’s voluntary assumption of many risks) and the fellow servant rule (reliev-
ing the employer of liability where harm could be traced to negligence of other
employees). As a result, harms were largely left to lie where they fell, and little early
tort law could be considered ‘‘risk management.’’ However, between 1890 and 1940
much of this changed in the direction of insurance-based or actuarial governance.
The earliest developments were in the displacement of much ‘‘industrial’’ tort law
to workers’ compensation schemes in Britain and elsewhere. Responding to difficul-
ties of redress for injury under tort law, a form of social insurance was estab-
lished, administered by tribunals largely on amoral, actuarial, and no-fault bases
(Cane, 1993).

In the following years – for example throughDonoghue v. Stevenson (1932) in the
UK and McPherson v. Buick Motor Co. (1916) in the USA – the legal duty of care
was greatly expanded as legal subjects’ liability for risk was extended to protect all
parties foreseeably affected by their actions. By massively increasing their exposure
to legal liability, not only did this force risk consciousness on all major parties
(employers, manufacturers, transport operators, etc), but effectively it required
them to take out some form of insurance coverage. Indeed, as the century
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progressed, mechanisms such as product and public liability insurance became
compulsory for businesses and governments in most jurisdictions. In turn, as the
cost of this insurance was built into the price of commodities and services paid for by
the populace, much of tort law effectively became a form of social insurance. About
the same time, compulsory third party motor insurance emerged to extend the
reach of insurance-based risk management still further into the fabric of tort law
(Simon, 1997).

The functional impact of these changes led to major debates over the total
substitution of tort law by social insurances. Criticisms focused on a series of
perceived disadvantages of law that could be eliminated or reduced by simpler
insurance mechanisms. These included: the enormous transaction costs created by
tort law (10 times those of administrative tribunals), the lengthy delays created
by legal procedure, prohibitive expense, intimidating atmosphere, the often unpre-
dictable and unjust outcome of trials when compared with insurance procedures,
problems associated with the ‘‘once and for all’’ rule in tort damage awards com-
pared with pension schemes available under insurance, and many other criticisms.
Most radically, changes were effected in New Zealand during the 1970s, which
removed virtually the whole field of accident compensation from the courts to a
social insurance fund – a model closely considered and partially adopted elsewhere
(in the UK and Australia) in following years. Even in jurisdictions where such
fundamental shifts did not occur, explicit risk-managerial thinking further altered
the law of torts. For example, under the ‘‘deep pockets’’ principle in the USA, the
courts trace liability not to the most immediate source but to that party best able to
bear the financial burden of risk – it being more critical to distribute loss in a socially
effective fashion than (in a disciplinary fashion) to sheet consequences home to those
at fault. One consequence, it is argued, is that the deterrent effect of high insurance
premiums which follow from this acts as a further risk-minimizing mechanism by
driving out high risk industries and products (Priest, 1990). Or again, the develop-
ment of class actions acts as a ‘‘social’’ risk-spreading mechanism. For example, in
many instances successful actions provide compensation in the form of funds to be
accessed not only by those already injured, but also by those suffering harms as yet
undetected (e.g., relating to the Exxon Valdez and the Bhopal disasters). As a roll-on
effect, many jurisdictions now require high risk industries to contribute to a fund
held in reserve to cover the risk of future mass accidents (Abraham, 1986). Linked
with this, associated strategies, such as the market share model for allocating
damages in joint actions (i.e., where the specific producer of a generic commodity
cannot be identified, and damages are shared among the various producers
according to their market share) provide close parallels to actuarial sentencing in
criminal law. Here, the relevant probability is not that of reoffending, but the
probability that the specific producers were responsible for the injury at issue.
More recently, there are signs that ‘‘preventative’’ or ‘‘anticipatory’’ damages are
being considered and even awarded where recovery is based on the cost of neutral-
izing risks (Fleming, 1997)

Of course, many of these risk-based changes in tort law long predated the current
period usually understood as the era of the risk society. But as this makes clear, the
first 60 years of the twentieth century witnessed the rise of systematic government of
risk through social insurance technologies. Welfare state unemployment, health, old
age and sickness pensions, all operated to spread risk and insure harms through
taxation, by redistributing incomes across time and social space. A key question thus
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becomes whether the techniques of risk are themselves the definitive issue in relation
to the current ascendancy of government through risk. Has the past 30 years simply
witnessed the continuation, reformation, and growth in the form of long-term
processes of risk governance? Or is the contemporary government of risk a novel
reflection of much grander changes in the current social and world order? We now
turn to consider these theoretical questions.

Explanations for the Rise of the Risk Society

Many explanations have been provided for these changes, and a summary paper
cannot review all of them. The two outlined here are currently the most influential
approaches, and exist more or less at polar ends of a spectrum of generalization –
although some have tried to combine the two (Ericson and Haggerty, 1997).

The ‘‘risk society’’ thesis

The work of Ulrich Beck and his followers (e.g., Beck, 1992, 1997; Lash et al., 1994)
suggests that the current prominence of risk reflects fundamental contradictions in
the industrial-scientific nature of modern society. The past half century has been
marked by the development and recognition of global risks created by science and
technology. These include environmental pollution and destruction, nuclear contam-
ination from industry and weaponry, and the impact of mass global transportation
on the spread of disease. The novel feature of these ‘‘modernization risks’’ is not just
their global and undiscriminating impact, but also and especially that they are
unavoidable by-products of science and industry. They cannot be eliminated without
eliminating the core features of modernity itself. Each new advance thus brings with
it new risks. ‘‘Progress,’’ the core value of modern societies, thereby is brought into
question. As consciousness of harms becomes more pressing and prominent, science
is directed by governments and markets to identify and measure them. This scientific
work only serves to heighten the sense of insecurity, as more and more as yet unseen
and unknown risks are identified. Also, as risk measurement becomes more sensitive,
nothing appears as risk free. ‘‘Risk consciousness’’ becomes central, and class con-
sciousness declines. Government and culture become oriented toward the identifica-
tion and management of risks, and problems previously governed by other means
are reframed in risk terms.

Nevertheless, for this approach the techniques of risk per se are not the critical
issue – this role is given to consciousness of modernization risks which drives the
further development of risk techniques. Thus Beck has no qualms agreeing that the
welfare state was ‘‘the insurance state’’ (1992) and relied on risk and actuarial
techniques. Nevertheless he claims that the risk society postdates this. He argues
that the key characteristic of the welfare state is that its risk management governed
the class consciousness and legitimation crises created by the unequal distribution of
‘‘goods’’ (both in the sense of moral benefits and material wealth). This differentiates
it fundamentally, in his eyes, from a state where risk consciousness is central, and
legitimacy problems arise from the distribution of ‘‘bads’’ (harms). In the risk
society, it is stressed, many governmental claims made about the ability to predict,
manage, and reduce harms are bogus, especially those relating to global harms.
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These risks – for example the effects of global warming and the likelihood of nuclear
weapon strikes – are argued, rather, to be uninsurable, either because unpredictable
(despite claims by governmental science), because of their scale, or because the
harms cannot be rectified with money. In consequence, government through risk
appears often as little more than a series of ideological attempts to increase security
and downplay the legitimation crisis of modernization risks.

The main strength of the thesis is that it is consistent with the wide spectrum of
shifts in science, medicine, and in government, as well as in everyday life. However,
the grandiose claims made about global crises generating a universal risk conscious-
ness which displaces or restructures class, race, and gender consciousness are also
the source of its main weaknesses. In part this is because little evidence is adduced to
demonstrate such a fundamental shift. Overwhelmingly, generalized risk conscious-
ness is asserted rather than documented. Linked with this, the account is pitched at
such an abstract level that it is rarely the case that any but the most extended link
can be made between the theorized global change and specific changes alleged to be
effects or instances of it. The corollary is that the roles of more immediate factors –
the impact of business concerns to minimize harm rather than enforce morals, or the
fiscal strength of the insurance industry – are either ignored or reduced to a mere
effect of global risk consciousness. Also, because of its all-encompassing claims,
counterevidence or evidence of other trends is discounted, usually being regarded
merely as evidence of ‘‘noise’’ or incomplete transition to the risk society. Conse-
quently the impact of cross-cutting developments in government strategies and
techniques – such as a turn toward more punitive and moralistic criminal justice
(Garland, 1996) – is not considered. Further, the account deals poorly with the fact
that exposure to risk has also come to be regarded as a positive force in contem-
porary consciousness, particularly with respect to risk-taking economic activity.
Examples include share market participation, entrepreneurialism, innovativeness,
and self-fulfillment (e.g., high risk sports). Here, the risk-aversive consciousness
claimed to be dominant is repudiated in contemporary rationalities of neoliberal
governance (Simon, 2002).

Despite these many problems, a key strength of the approach is that it is linked by
Beck (1992, 1997) to a politics that does recognize positive contributions of risk in
major areas (e.g., some medicine). It focuses on the attempt to differentiate such
socially positive and beneficial techniques from negative ‘‘ideological’’ interventions,
in order that global risks can be dealt with at the root source of modernization.

Governmentality

The governmental approach suggests that large-scale risk management is not a new
technique of government, being characteristic of government-based social insurances
and similar schemes in the welfare state. It makes no claims about the universality of
risk consciousness, or about its social role. Rather, it argues that risk is a variable
technique of government, and that the current era is distinguished by the ascendancy
of new forms over the ‘‘social’’ forms of the welfare era. Neoliberalism is displacing
‘‘social’’ risk techniques – to which it is hostile – with complex techniques of risk
management based on market models, private insurance, and increased individual
responsibility for risk management (O’Malley, 1992). Part of this shift is the expos-
ure of subjects and institutions to market risks and the generalized spread of modes
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of consciousness and techniques of governance seen as indigenous to the business
sector (Shearing and Stenning, 1985). This contrasts with welfare social governance,
regarded by neoliberals as creating a ‘‘no-risk’’ society and inactive, overly risk-
averse, and dependent subjects. Accordingly risk taking (enterprise, innovation,
competition) is regarded as being just as important to neoliberal governments as is
risk reduction: the key task for government and individual is to know when and how
to employ each to maximum advantage.

In this configuration, the role of the state is to promote autonomous risk manage-
ment by individuals and private sector entities. This is reflected in a number of
distinctive features of contemporary risk-based government. One is ‘‘empowerment’’
– the attitudinal and ‘‘knowledgable’’ reformation of individuals. This includes
providing carrot and stick techniques for increasing a certain kind of personal
autonomy in risk (e.g., restricting access to public health and providing tax
incentives to enter private health insurance; providing tax incentives to convert
fixed benefit retirement policies into share-based individual retirement accounts).
The state also provides basic information on the basis of which ‘‘informed
choices’’ may be made about personal governance of risk. This may be seen, for
example, with respect to public information programs on crime risks, health
hazards, industrial accidents, drug harm minimization, and so forth. In turn, those
responsible for creating risks for others (violent offenders, psychiatric patients,
drunk drivers, etc) become the target for coercive risk minimization. The extension
of the market model also includes constituting crime victims as customers of justice,
and places emphasis on shifting the burden of risk from victims to offenders –
accounting for the rise of incapacitating penalties in criminal law, risk-based senten-
cing, and so on.

In general advocates of this approach eschew both the generalization of risk to a
characteristic of a whole ‘‘risk society,’’ preferring to associate it only with the
ascendancy of certain techniques of government. Despite this, and while no claims
are made about generalizing risk consciousness, it is argued that broader cultural
effects do flow on – for example, the rise of ‘‘extreme sports’’ is understood as an
effect of neoliberalism’s emphasis on the value of risk taking and self-fulfillment
(Simon, 2002).

The approach accounts well for the salient redistribution of risk managerial roles
between government and individuals in the past 20 years, and for the distinctive
forms recently being taken by many risk-based government and commercial pro-
grams. It also makes more direct and empirically mappable links between particular
initiatives and the broader processes generating risk-based government. However, its
heavy emphasis on the political dimensions of risk places a number of limitations on
its utility and plausibility. It underestimates the extent to which the ascendancy of
risk management reflects the increased capacity of science and medicine both to
identify and deal with risks, and the positive model this has provided for interven-
tion more generally. Likewise, its (implicitly hostile) reduction of risk to a reflex of
political ideology compromises the model’s capacity to evaluate the benefits of
different risk-based approaches. Furthermore, most analyses take for granted that
neoliberalism is politically unrivaled, and create an overdrawn picture of consistent
neoliberal risk management. The approach thus frequently is accused of assuming
the success of the neoliberal project and blinkering itself to the consideration of
alternative developments (Frankel, 1997).
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The Future of Risk

Taking these principal positions together, it can be argued that each is too one-
dimensional. Related research has tended to accumulate convenient examples for
illustrating and exploring the novelty and prevalence of contemporary risk-based
government. One result is that the spread and reach of risk-based government may
be exaggerated. Another, perhapsmore critical, is that there aremany key issues about
which little is known. For example, there has been little exploration focusing on the
variety of technologies and models of risk management deployed (e.g., actuarial,
clinical, or experiential; probabilistic and nonprobabilistic; individually or collective
in focus etc). The combinations and distributions of these have not been charted or
built intomuch theory.Also, themodels developed have focused on the novelty of risk-
based government, and have generally failed to consider key questions. These include
how risk interacts with other modes of government, in which fields risk developsmost
or least readily, what hybrids form and how they are managed, and what are the
conditions that restrict the application and growth of risk-based government.

Despite occasional lapses, neither of themajor approacheswould propose that risk-
based government necessarily will continue to expand or intensify, nor that the nature
and directions of any such growth can be readily predicted. A salutary lesson in these
terms is to be learned from the field of drug regulation. Risk-based programs in harm
minimization (needle and syringe exchanges, safe injecting facilities, provision of
bleach sachets, and a score of other measures), which are almost taken for granted
in much of Europe and Australasia, have been frustrated or simply ruled out of court
in the USA under the ‘‘War on Drugs’’ (Broadhead, 1991). On the other hand, such
risk-based tactics as workplace drug testing – even where these contribute little or
nothing to workplace safety – have become commonplace in the USA but are infre-
quently met with elsewhere (O’Malley and Mugford, 1992). Risk is not politically
consistent, it is simply a variable technique, and it may be deployed in different forms
to quite distinct ends by parties with divergent and even diametrically opposed ends.
When this is linked to the open-ended and innovative nature of politics and policy,
exercises in prediction about the future of risk rapidly come unhinged. This caution is
vital to observe.

In the first place, the politics of legal governance are often volatile – as is readily
witnessed in criminal justice. Currently, an enormously diverse array of strategies
and philosophies can be seen at work alongside and in competition with incapaci-
tation regimes. These include punitive models (e.g., just deserts sentencing, the
revival of chain gangs and expansion of the death penalty); disciplinary models as
in intensive corrections and boot camps; reintegrative justice conferences; and even
‘‘enterprising prisoner’’ models (where prisoners are progressively given increasing
responsibility for governing their own lives and programs). None of the latter can
readily be understood as ‘‘risk-driven.’’ Yet with which does the future lie? Even
the future of crime prevention is hardly assured. Evidence in support of the
cost-effectiveness of risk-based techniques in this area is equivocal, and there is no
guarantee that these will continue to gain or sustain support (Brandon, 1999).
Moreover, there have been sustained attacks on risk-based models on the grounds
that they are discriminatory. For example, arguments that women should become
more skilled in minimizing the risk of crime victimization has been assailed as victim
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blaming and as ignoring the social determinants and real sources of women’s
criminal victimization (Stanko, 1996).

There has also been considerable resistance to the introduction and spread of risk-
based models in the field of sentencing. The judiciary has long been a source of
resistance in this respect, and their concerns with the violation of principles such
as the proportionality of offence and sanctions are pervasive and often effective
(Freiberg, 2000). In this respect it should also be stressed that notions of individual
justice resonate strongly with liberal and neoliberal politics and may work against
the proliferation of risk. Which themes come to the fore in the politics of any liberal
government is rarely certain. Considerable resistance has also surfaced in criminal
justice bureaucracies. Recent research indicates that administrators and state
lawyers’ recognition of the potential for risk-based sentencing to swamp the courts
and the prisons has been among an array of factors that has made ‘‘three strikes and
you’re out’’ policies in the USA frequently inoperative in practice (Austin, Clark,
Hardyman, and Henry, 1999).

Much the same can be said about civil law and justice. Thus proponents of the
‘‘governmentality’’ model could – in terms of the rise of neoliberal politics – account
readily for the fact that the expected ‘‘death of torts’’ and its displacement by
socialized accident insurance has not occurred. This certainly makes sense of devel-
opments in Britain and Australia during the 1970s, where the New Zealand scheme
was considered but rejected. It also makes sense of the New Zealand situation itself,
in which the scheme has been progressively reined in over the past 20 years (Palmer,
1998). But is it so easy to predict what forms tort law will take in the future? Even if
we accept the ongoing ascendancy of neoliberalism, and the place of risk in this
formation, will the future take the form of mass first party, all-risks insurance and
the associated demise of torts (Atiyah, 1998)? Or will it take the form of a revitalized
tort law based on individual deterrence as proposed by the Chicago School, and only
by imaginative overreach seen to be risk-related? Either would appear to be consist-
ent with neoliberal concerns.

An alternative proposition is that, contrary to assumptions of macro forces
leading the government of risk, there is little reason to assume that the properties
of current techniques of the ‘‘risk society’’ are necessarily fixed and its growth
inevitable. This would suggest that just how government through risk will develop
is likely to depend very much on the ways in which risk techniques and mentalities
are deployed. Risk, as has been seen already, may certainly be used oppressively. But
in some cases, risk-based models may be (and are being) used to deliver resources to
poor and oppressed people, and arguments that they provide better protection for
victims than offender-focused correctionalism cannot be dismissed out of hand. If
this ‘‘political’’ interpretation of risk’s future is accepted, then it becomes vital to
understand the strengths and limitations, benefits and dangers of specific techniques
and practices, and to develop a politics of risk to which theory and research can
provide some guidance.

Conclusions: A Sociolegal Agenda for

Risk Research

While the two areas selected as illustrations of risk-based governance in this chapter
are drawn from mainstream areas of law, it is clear from the discussion that law is
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just one of many sites in which risk has moved to become a major telos of govern-
ment. Yet, as noted, with the exception of criminal justice, law has been perhaps the
least examined field of all. This may be surprising, as many of the risk-related issues
raised above with respect to tort law would be familiar to critical tort law scholars.
Yet the fact of the matter remains that even these clearly relevant and already well
developed debates have not yet been drawn into the mainstream discussion of risk.
Probably the most important conclusion to be drawn, in consequence, is that a large,
significant, and promising research agenda exists for sociolegal scholars concerned
to explore key issues in the risk society literature. Much of this may involve basic but
vital questions such as those intimated in the previous section, concerning the extent
and nature of any shift toward risk in diverse areas of law. This, perhaps, may be
seen simply as ‘‘applying’’ this risk model rather than developing it. But critical
theoretical questions are perhaps best addressed in the law and society field.

To begin with, the overwhelming emphasis in risk research has been on negative
models of risk: risk avoidance, risk reduction, and risk spreading. But with respect to
the corporate sector risk has been valorized by neoliberals as the source of wealth
and public good. While it is not necessary to agree with these claims, they represent a
series of theoretical challenges. If risk has primarily been examined as a technique
for mitigating harm, how should we proceed in considering its governmentally
envisaged role in creating benefits? In the risk society literature, little or no research
has examined the development of contract law as a technique for creating a stable
environment in which entrepreneurs proceed to exploit risk (O’Malley, 2000).
Likewise risk research has failed to explore recent changes in contract law in
response to various neoliberal emphases on the centrality of markets, competition,
and increased innovativeness. The same applies to corporate and ‘‘competition’’ law,
which clearly have been extensively remodeled to promote ‘‘responsible risk taking’’
(Wilson, 2000). What are the changes occurring in these areas and how extensive are
they? How should the ‘‘risk society’’ literature respond in trying to understand such
techniques’ ‘‘positive’’ risk – that is, what can we say about the ways in which risk
is imagined to create maximize wealth creation through manipulation of legal
technique?

Even if we consider only the mainstream concerns with risk as a defensive
technology, it is surprising how little research has appeared on recent changes in
such key areas as insurance law. In Australia, for example, the definitive requirement
that parties to an insurance contract must have an ‘‘insurable (i.e., fiscal) interest’’ in
that which is insured, has recently been abandoned. Yet from its introduction in the
‘‘Gaming Act’’ of 1774 (14 Geo III c.48) this requirement has been a principal means
of distinguishing between insurance and gambling. Is this linked with the reinven-
tion of gambling as a ‘‘leisure industry’’? What implications has it for legal and social
conceptions of both risk and insurance in the light of the momentous debates over
the morality of insurance that characterized the nineteenth century (e.g., Zelizer,
1979)? Does it, in its turn, signal a reconceptualization of insurance as a positive
rather than simply defensive technique of risk?

The list is almost endless, for no matter where we turn with respect to law, current
issues of risk surface. And by implication alone, all law has been subsumed under the
generalizations of risk society theorists. That these generalizations are often over-
blown, and in consequence in need of considerable refinement, is not in doubt. The
agenda for law and society research thus is very clear.
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17
Thinking About Criminal Justice:

Sociolegal Expertise and the
Modernization of American

Criminal Justice

Jonathan Simon

Introduction: Criminal Justice as a Problem of

Post World War II Governance

Under tremendous pressure from the pent-up demands of societies constrained by
nearly a generation of depression and war, postwar governments, especially in North
America and Australia, turned with new interests to the ‘‘social problems’’ that had
been apparent during the last boom years of the 1920s – crime, urban decay, racial
and ethnic violence, corruption of municipal services. The particular focus of post-
war politicians was on modernizing the state agencies that addressed these social
problems, and criminal justice agencies loomed large from the very start. In the
United States this played out as a problem of federalism, how should the federal
government (greatly expanded by its role in fighting both depression and war)
modernize state and local criminal justice agencies? To answer that question a new
kind of knowledge was needed that was neither criminal law nor a science of
legislation nor a science of criminal motivation. Rather it was a social science
of criminal justice agencies. This new discourse was distinctive for three themes.

First and foremost, sociolegal studies involved empirical examination of legal
conduct by criminal justice actors, prosecutors, police officers, public defenders,
judges, and so forth. This differentiated law and society criminal justice from the
bulk of academic criminal law scholarship within law schools, most of which
remained normative and theoretical. It also distinguished law and society from a
great deal of contemporary criminology in the 1950s that was still dominated by the
problem of explaining the motivation of criminal deviants, leaving both law and the
administrative performance of institutions to the unstudied horizon.



 

Second, law and society research was linked quite self-consciously with efforts at
the highest levels (generally the Supreme Court) to reform the performance of the
legal system at the local level. Decisions like Gideon v. Wainright (1963), Mapp v.
Ohio (1961), and Miranda v. Arizona (1966) expressed an almost empirical vision
of the criminal justice system.1 On the other end these decisions all mandated
potentially far-reaching changes in the practice of the criminal justice system. They
also carried more or less explicit ambitions about how legal change would benefit
traditionally disadvantaged groups in the legal system. In this sense they led to a
series of natural quasi-experiments; a striking before and after.

Third, sociolegal scholarship on criminal justice was highly focused on the legal
profession both as a subject of research and as an audience for publications. Deci-
sions like the ones cited above raised the salience of lawyers in the criminal justice
system, and they raised the stake of the organized legal profession in the perform-
ance of the criminal justice system. Sociolegal scholarship worked into this escalat-
ing cycle of expectations. It maintained that lawyers in the system often performed
less like the idea of adversarial advocates than that of bureaucrats. It also portrayed
the penetration of legal norms into criminal justice systems as critical to reform. This
would require greater involvement yet by the courts and the bar.

This sociolegal framework, with its emphasis on criminal justice, would prove
highly successful. Starting with the Ford Foundation investment in the American
Bar Foundation’s Survey of Administration of Criminal Justice in the United States
(ABF Survey hereinafter), a great deal of money and effort went into a host of
law and society research on criminal justice. The influence of this vision reached
its apotheosis in President Johnson’s Commission on Crime and the Administration
of Justice appointed to forge a Great Society agenda for criminal justice reform
in 1965.

By the early 1970s the commitment by the federal government to modernizing
state and local criminal justice was expanding but reoriented toward fighting a ‘‘war
on crime.’’ The modernization of criminal justice institutions was deemed more
essential then ever, but the deeply critical view of current institutions in the law
and society framework was eliminated.

The Birth of a Sociolegal Discourse on

Criminal Justice 1953–75

The ABF Survey

The take-off of a sociolegal approach to criminal law and criminal justice took
place in the span of a little over a decade and a half between 1953 and 1965.
The beginning date is when a committee of the American Bar Association,
headed by Justice Robert Jackson, issued a call for a major new survey of the
administration of justice from policing to the finality of conviction (Jackson, 1953:
743). The end date is when the first volume written based on the study appeared
in print.

Justice Jackson’s ‘‘preliminary statement’’ (Jackson Statement hereinafter) pub-
lished in the American Bar Association Journal in August of 1953, is a curious
document in some respects. It begins by speaking in unreserved terms about a crisis
in American criminal justice.
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Our criminal procedure, as exhibited in many of our most publicized trials, is not
creditable to our people or to our profession, and in less noticed day-to-day routine
operation it is even less so. There is widespread doubt that existing criminal procedures
can be relied upon either adequately to protect society or to protect the individual
accused. (Jackson 1953: 743)

‘‘Nearly everyone agrees’’ according to the Statement, ‘‘that our law enforcement
process is sadly deficient.’’

It is tempting to read into Justice Jackson’s alarming terms our long-running
concern with high crime levels as the cause of this crisis, but the date is 1953 –
well before the disturbing take-off in violent crimes reported to the police in the
1960s. Instead, Justice Jackson’s statement reflects the concerns shared by elite
members of the legal profession in both the federal government and the very top
corporate law firms: concerns with the administration of law as a function of
government, and in particular the potentially embarrassing spectacle of the world’s
dominant democracy depicted through the lens of southern courtrooms in the mid-
1950s where equal treatment remained not even a pretense in many cases. Jackson
was, above all, the pre-eminent example of the American jurist who had seen deeply
into the nature of the Nazi legal system when he conducted prosecutions for the
United States as part of the Nuremberg trials in 1945–9, including trials of
Nazi judges.2

Justice Jackson identified twin evils that bedevil the system. Too many crimes are
never reported or subjected to legal process and the ones that do begin too often end
with the dismissal of serious charges. Too many individuals are at risk of wrongful
conviction because of interrogation techniques and other problems in the criminal
process. Meanwhile judicial decisions attempting to alleviate either problem move in
the absence of any real knowledge about what is being done in practice and why, and
thus risk doing as much damage as good.

The projected survey pushed into and opened a new space for knowing and acting
on the crime problem. For much of the twentieth century the battle between law and
the social sciences had created a rough bifurcation between the legal determination
of guilt and the penocorrectional treatment (or punishment) of the causes of crime.
While deferentially suggesting no intent to trespass on either preserve, the Jackson
Statement in fact worked a reterritorialization of the crime problem. With its
emphasis on the performance of the criminal process, presumably from policing
right through to corrections, the Statement suggested another kind of expertise
altogether concerned neither with culpability or the determinants of crime, but
with the practices, mentalities, and discourses of the criminal process itself and its
professionals.

The survey, originally envisioned to be a pilot project for a ‘‘more general investi-
gation’’ (Unsigned, 1969: 351) was conducted in three states: Kansas, Michigan, and
Wisconsin. The strategy essentially was to carry out parallel surveys of doctrine and
practice in the criminal process from arrest through conviction and sentencing.
Fieldwork commenced in 1956 and ended in 1957. Observers were sent to observe
the work of police officers, prosecutors, and trial courts and to ask questions. By the
end of 1957, over 2,000 field reports averaging 10 pages of notes had been collated
by subject matter into seven mimeographed volumes. These volumes constituted in a
strict sense the ABF Survey called for by Jackson, at least what could be considered a
reasonable field test of such a national survey.
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On the basis of these volumes, a number of scholars set to work producing
detailed monographic studies of each stage of the process (LaFave, 1965; Newman,
1965; Tiffany, McIntyre, and Rotenberg, 1967; Dawson, 1969; Miller, 1969).
Although the final volumes took nearly 15 years after the Jackson statement to
appear, the field notes reproduced in one hundred sets circulated widely among
criminal law experts starting in December of 1957, merely four years after the
Statement. This circulation led to a wave of scholarship that commented on the
Survey results, mainly in law review articles analyzing particular doctrines. In
addition to providing considerable grist for courts, these articles launched many
major figures in academic criminal law into research agendas shaped by the Survey
concerns.

The other side of deviance: Police and the exercise of police power

It may have been an accident that Wayne LaFave’s volume on police powers of
search and seizure was the first in the series to be published. In any event it was a
salient accident because no part of the criminal justice enterprise better exemplified
the governmental and epistemological innovations of law and society discourse than
the police. The 500-page monograph offered an exhaustive description of police
procedure, as it had existed in the late 1950s, just before the revolution in criminal
procedure that was already well under way in 1965.

Earlier national studies of criminal justice had reported ominously on the persist-
ence of violence and lawlessness by the police, for example the Wickersham Com-
mission Report (1931), but until the 1950s no serious effort by either lawyers or
social scientists was made to make policing a subject of knowledge collection.3 The
central finding of the LaFave book was the relative autonomy of the police in
making all the crucial legal judgments leading up to an arrest. While considerable
space for judicial and prosecutorial influence on arrest could be found in the law of
all three studied states, in none were judges and prosecutors of practical importance.
LaFave criticized the courts for clinging to reassuring but groundless beliefs about
their own ultimate authority over the power to arrest. Yet, in examining alternative
sources of regulation, including courts, prosecutors, and legislatures, LaFave con-
sistently came to the conclusion that it was a better strategy to recognize the
appropriateness of police discretion and to focus on uplifting the exercise of that
discretion. The centrality of discretion meant that courts and other policy makers
could not rely on the case law of a jurisdiction to know how the criminal law was
actually enforced. To bring police discretion under a legal sway, empirical know-
ledge on an ongoing basis would be required (LaFave, 1965: 82).

Within a year of Arrest, a second major book on policing and the rule of law was
published, Jerome Skolnick’s Justice Without Trial: Law Enforcement in Demo-
cratic Society (Skolnick, [1965] 1975). Like LaFave, Skolnick was primarily inter-
ested in the initial stages of police–citizen encounters and the police power to arrest,
along with its collateral search and seizure opportunities. Both scholars were also
interested precisely in how the web of police decision making intersected with and
related to the growing web of judicially announced law of criminal procedure. The
primary and decisive difference between the two projects was in the depth of their
sociological analysis.4 While Arrest remains self-consciously descriptive in its ac-
count of police practices, Skolnick brought the strong suits of American sociological
theory to his interpretation.
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The problem of judicially constructed reforms, especially the exclusionary rule
and with it a whole set of demands for restraint in the performance of searches and
seizures, is not just a problem of reforming a system that is invisible. The now visible
system is one that has its own very structural resistance to legal reform. The police
officer as craftsman, as democratic bureaucrat, builds a career around initiative in
pursing the substantive goals of the organization. A law bent on assuring the due
process of criminal defendants was bound to affront that vocational mandate.

Like LaFave, Skolnick saw police discretion as a key to the new law and society
knowledge. Through his sociological analysis of police culture, Skolnick moved
police discretion from the simple absence of rules to the resistance of an affirmative
police culture with its own substantive ethic of police work. In this context police
discretion was not analogous to the discretion given administrative agencies created
as specialized functionaries. Police departments were long-standing and very insular
organizations with their own values, ethnic biases, and forms of expertise (Skolnick,
[1965]1975: 82).

Skolnick’s analysis seemed like bad news for the proponents of the due process
revolution. He offered the first systematic observations on how the police were
responding to the exclusionary rule and suggested strong reasons why the sanction
was not likely to produce change by itself in the short term. Yet ultimately the battle
between craft-oriented occupational culture and the rule of law was a pragmatic
challenge to political leadership rather than a reason to abandon the due process
revolution. Skolnick was touching directly on the antinomies that Herbert Packer
(1968) would help frame for a generation as the battle between due process and
crime control.

Criminal justice

Policing was far from the only criminal justice topic that interested the first phase of
the modern law and society movement. The major developments in both law and
society that were stimulating the new wave of empirical research and policy reform
in policing were also relevant to topics like punishment, juvenile justice, bail, and
the role of lawyers in the criminal process. Reform of the bail system, and of the
provision of defense lawyers for the poor, were two of the most active issues in
the early 1960s. A more traditional area, the sociology of punishment and correc-
tions, moved in a distinctly sociolegal direction starting in the late 1950s and early
1960s, influenced in part by the same intellectual trends that were influencing the
study of police.

Court reform

The triangle of research, reform, and rights affecting policing was also taking shape
around the same time period in a broad range of criminal justice practices and fields.
Two of the most important areas of reform dealt with the parts of the criminal
process that were directly downstream from policing: bail, or as it came to be called
by reformers, conditions set for pretrial release, and the appointment of defense
lawyers.

The common law practice of releasing criminal defendants pending trial on the
basis of a cash bond had come in the course of the 1950s to seem a glaring example
of inequality. Clearly cash bail as a condition for release favored those with
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resources. It was also widely acknowledged that judges used bail to detain those they
thought dangerous as well as to assure attendance at future legal proceedings. In the
1950s and early 1960s it was only too evident how both factors played into the
efforts of a white supremacist power structure in the south to use criminal justice
institutions to maintain control. The power of judges to preventively detain arrested
suspects who might commit future crimes if left free in the community was not at
this point seen as a countervailing benefit to bail administration.

The first sustained critique of the bail system was a law review article published by
Caleb Foote (1965). Foote argued that cash bail, at least as to the indigent, violated
the 8th Amendment’s prohibition against ‘‘excessive bail’’ as well as the equal
protection clause of the 14th Amendment. Reform of the bail system never came
before the Supreme Court in the 1960s, when it might have taken up Foote’s
constitutional challenge. His criticisms, however, were taken up by reformers in
the executive and legislative branches of government at both the federal and local
level (Goldkamp and Gottfredson, 1995).5 The key to the wave of bail reforms that
followed was the kind of research-based, foundation-funded project that the ABF
surveys had modeled. The Vera Institute of Justice conducted a series of empirical
studies designed to validate a methodology for identifying suspects with a low risk of
becoming fugitives. The Vera approach became widely influential during the 1960s
and 1970s, including the Federal Bail Reform Act of 1966. The new model built
research into the administration of justice by having researchers interview all arrest-
ees, and produce an audit of their flight risk for the use of the judge in setting
conditions of release.

The apparatus of legal rights that the Supreme Court constructed around criminal
suspects and defendants starting in the 1950s presupposed that those exposed to
criminal trial be represented by counsel capable of making pretrial motions to
exclude evidence collected in improper searches and seizures, or coerced confessions.
It was not until 1963, in Gideon v. Wainright, that the Supreme Court finally held
that all defendants facing felony charges must be provided with a lawyer if they
could not afford one (Lewis, 1964). Gideon, and its unfolding expansion through to
the present, may constitute the most significant and enduring legacy of the ABF
survey and the discourse that arose from it emphasizing law as a key player in
modernizing criminal justice. You cannot have law, in the American legal system at
any rate, without lawyers. But as soon as they were ushered in to do the legal work
required by the due process revolution, lawyers also became a focus of empirical
research. The sociolegal strategy required the researcher to treat the players in the
legal field as subject to their own career incentives. The resulting portrait invariably
problematized the role of lawyers. Abraham Blumberg’s (1967) examination of how
public defenders related to their clients and to other court personnel suggested that
notwithstanding their ethical obligation to zealously advocate on the behalf of their
clients, lawyers for the poor were likely to favor their everyday colleagues in the
courtroom work group.

Imprisonment

By the turn of the twentieth century, the new disciplines of sociology, psychology,
and social work were already establishing multiple and overlapping links with the
criminal courts and the prison system. For example, Illinois created an official
position within its prison bureau for a state prison actuary responsible for conduct-
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ing statistical studies of parole revocation and its correlates. By the 1950s, the goal
of scientific rehabilitation was an official state policy in most parts of the United
States. A juvenile entering the New York City juvenile justice system for skipping
school might expect to be interviewed, surveyed, and probed by a wide range of
quasi-professionals employing a variety of social science methods (Simon, 1998). As
the 1960s began, this penocorrectional establishment seemed quite solid, although
by the end of that decade it would be in shambles.

Rehabilitation remained in the background as the reason for many social science
observers to get inside prisons, but the research increasingly cast the prison as a
window into the capacity of a social order to be governed by the rule of law (Clemmer,
[1940] 1958; Sykes, 1958). During the 1960s a host of empirical studies explored this
problematic from a number of different vantage points. Did prisons create a distinct
culture associated with their unique custodial features, or is any particular
prison culture an ever-changing mix of that which was brought into the prison from
the outside? (See the essays in Cloward, Cressey, Grosser et al., 1960.) Does prison
culture vary with the style of social organization favored by the prison (Studt,
Messinger, andWilson, 1968)? Is the culture found in prisons a product of the prison
or of criminal subcultures to which the inmate belonged before imprisonment?

Law and Society Scholarship and the

War on Crime, 1975–99

By 1967 the sociolegal framework had succeeded in raising the salience of criminal
justice agencies at the highest levels of government. Through President Johnson’s
Commission on the Administration of Justice (1967), law and society entered into
the major effort to integrate the crime issue into the administration’s Great Society
domestic programs. The Report and the legislative recommendations that came out
of it in 1967 shared the emphasis on modernizing criminal justice for a democratic
racially integrated society as a priority just as great as more effective crime control.
Research would operate as a wedge of national reform to uproot the power of
traditional local knowledge over the administration of justice. A year later, however,
when the adoption of the Omnibus Crime Control and Safe Streets Act of 1968,6

legislated a major federal financial commitment to improving state and local crim-
inal justice, it was clear that a very different kind of governmental program was
being mobilized. Unlike the sociolegal discourse on criminal justice, this new frame-
work made crime itself – the rising levels of violent crime in America – the central
problem. It was not the social order with its racisms and parochialisms reproduced
in the police that needed to be changed by government, but protected against the
threat of violent crime and fear of crime.

The war on crime

Loyal opposition: studying the war on crime

In many respects the Johnson administration’s effort to launch a war on crime as a
final drive to modernize and legalize criminal justice was the high point for the
triangle of research, reform, and rights. By 1968, however, it was law and order and
not modernization and legalization that were the dominant focus. Skolnick opened
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the first chapter of Justice Without Trial with comments pointed directly at this
gathering political storm: ‘‘[T]he common juxtaposition of ‘law and order’ is an
oversimplification. Law is not merely an instrument of order, but may frequently be
its adversary’’ (Skolnick, [1966] 1975: 8).

Just a few years later, writing in late 1968 or 1969, the unsigned author of the
‘‘Epilogue to the Survey’’ published in the last volume of the ABF series in 1969 was
blunt in his skepticism that the new war on crime could be won.

We know that the system cannot be comprehended in a formula – ‘‘law and order’’ or
otherwise – nor reconstituted in a stroke. We thus can infer, for example, that a fresh
‘‘war on crime’’ will be a failure: a campaign to control crime conceived on the model of
a war effort will lack the durability, subtlety, and pervasiveness required to do the job.
This is a truth that we are reluctant to acknowledge in these days of extremity, but one
which must be faced. (Unsigned, 1969: 352)

Sociolegal discourse on criminal justice was not over by any means, but it was
increasingly located in opposition. Although federal funding for research would
continue to grow, scholars identified with the law and society movement and
deploying variations on the criminal justice framework forged by the ABF Survey
and influential parallel work like Jerome Skolnick’s, would, with some exceptions,
remain outside the mainstream of research funded directly for the war on crime by
the Law Enforcement Assistance Administration (LEAA) and its successors.

Instead of competing with other research experts for the research components of
federal funding, many scholars influenced by the sociolegal research paradigm
turned to studying the effects of the war on crime itself (and implicitly or explicitly
the prime threat to a social order constituted on due process of law) (Feeley and
Sarat, 1980; Scheingold, 1984). Their conclusions were overall devastating to the
positive goals of the law: research had not helped to effectively combat crime and
the political dynamic it was creating could not be expected to lead to real reforms in
the long run. In 1975 the Justice Department itself asked the National Academy of
Sciences to assemble a study team to evaluate the research progress of the war on
crime. The Report, coauthored by sociolegal scholars, Susan White and Samuel
Krislov (1977) was scathing in its assessment of the LEAA effort. Writing in
summary they described the overall quality of the funded research product as ‘‘not
high, and much has been mediocre’’ (1977: 17)7

But if the research associated with the war on crime was increasingly technocratic
(Heydebrand and Seron, 1990) in orientation, a new programmatic vision for
combining research and reform was emerging. Perhaps no single book better exem-
plified this new program than James Q. Wilson’s influential Thinking About Crime
(1975). Outlining what would become an all purpose neoconservative critique of the
failures of the Great Society programs of the Kennedy and Johnson administrations
(based in many respects on the research, reform, rights triangle), Wilson called for an
end to fighting crime by reforming society and for a renewed focus on deterring and
incapacitating the willful offender. The book and subsequent work by Wilson
(Wilson and Kelling, 1982) has influenced a generation of politicians and policy
makers. It was reprinted in a revised edition in 1983 to accompany President Ronald
Reagan’s ramping up of the war on crime.8
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Crime, law, and hegemony: the history of criminal justice

The triangle of research, reform, and rights was bound to invest the sociology
of law and its promise of producing new pathways of knowledge and action
as the most influential sociolegal strand in the 1950s and 1960s. The war on
crime and the new focus on crime control closed the door to much of the empirical
sociology of criminal justice agencies, as sociologists were now considered at
best to be suspect allies in the war on crime. Perhaps this closure and the result-
ing intellectual gap, helps explain the importance of historical scholarship in
launching a new and more critical study of criminal justice institutions in the
1970s (Thompson, 1975; Hay, Linebaugh, Rule et al., 1975; Rothman, 1971,
1980; Foucault, 1977; Ignatieff, 1978; Hindus, 1980). Historians were not as
dependent on the sensitivities of those who controlled access to gather data.
The historical view also permitted a comparative study of anticrime initiatives
by governments and the role of such initiatives in struggles to stabilize political
hierarchies.

One influential source was the research on British criminal justice in the seven-
teenth and eighteenth centuries being conducted by E. P. Thompson and his students
and colleagues at Warwick University in England (Thompson, 1975; Hay et al.,
1975). Thompson’s study of the Black Act, for example, dealt with a piece of
legislation that introduced scores of new capital offenses but whose effects at the
gallows were far more subtle. In a sense it raised the same sociological questions as
the Omnibus Crime Control and Safe Streets Act of 1968. A second influential body
of historical research focused on prison and its rise as the dominant tool of modern
punishment. David Rothman’s 1971 book, The Discovery of the Asylum: Social
Order and Disorder in the New Republic offered a critical functionalist alternative
to the traditional view that the prison reflected the growing humanity of enlightened
society. Rothman saw the prison and its equivalent, the asylum, less as a means of
humane treatment, and more as technologies for recapturing the sense of secure
order that had been destroyed by the revolution. A similar revisionist effort that
became even more influential was Michel Foucault’s Discipline and Punish (1975,
published in English 1977), a study of the ‘‘birth of the prison.’’ Foucault argued that
the emergence of the prison as a normal punishment for serious crime reflected the
rise of a new technology of power based on surveillance, disciplinary training of
individuals, and normalizing expertise. As the reformist narrative of American
criminal justice turned toward repression and vengeance, Foucault’s analysis was a
powerful reminder that the relationship between knowledge and power in penality
was not fixed or predictable (Garland, 1985, 1990; Cohen 1985; Simon, 1993;
Beckett, 1997).

Criminal justice reform and sociolegal scholarship
in the era of the war on crime

The war on crime ultimately promoted its own modernization agenda for state and
local criminal justice institutions. The objective of creating safety for the public was
the dominant consideration of this modernization. In Herb Packer’s (1968) sense,
crime control had triumphed over due process.
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Sentencing

No body of work is as representative of the possibilities and aspirations of sociolegal
scholars in this era as policing was for the 1950s and 1960s. Perhaps the strongest
case can be made for sentencing research as the best analog for the period running
from the mid-1970s until the turn of the twenty-first century. In an important sense,
sentencing as a subject of sociolegal studies did not exist in the first half of our study
period, 1953–75. Only after penal correctionalism began to lose its dominance
could sentencing as such break itself off from the theory of punishment and become
a field of legal and sociolegal analysis.

While a great deal of the most influential writing, including the American Friends
Service Committee’s Struggle for Justice (1971) and Andrew Von Hirsch’s (1976)
Doing Justice, were more overtly normative and even moralistic, it was moral
reasoning about processes and actors whose behavior in an empirical sense was a
direct referent. This work appeared to have considerable influence on four or five
state legislatures that in the mid and late 1970s formulated new sentencing systems
(Tonry, 1996). Under the general slogan of ‘‘just desserts’’ or the ‘‘justice model’’
these states replaced the indeterminate sentence with ‘‘determinate sentencing’’
along a variety of lines including legislatively drawn presumptive sentences, judi-
cially created ‘‘voluntary’’ guidelines, and sentencing grids drawn by specially ap-
pointed sentencing commissions (Tonry, 1996: 27).

A second wave of research beginning in the late 1970s and growing throughout
the 1980s involved empirical research aimed at testing the practicality of different
strategies for utilizing imprisonment (and the threat of imprisonment) to diminish
crime rates. Within this second wave, the first focus was on deterrence that had been
the traditional logic of sentencing in the nineteenth century, in the era before the rise
of treatment and indeterminacy. Deterrence theory benefited from its association
with law and economics then enjoying its own renaissance of interest in elite law
schools like the University of Chicago and Yale (Zimring and Hawkins, 1982). The
resurrection of the American death penalty after 1972 also put the death penalty
back into play as a research issue although with no clear winners (Van den
Haag, 1975).

At virtually the same time, incapacitation began its rise as a justification for the
increasingly long prison terms being turned out by legislatures in the absence of any
good empirical evidence that deterrence worked. Incapacitation, once referred to as
prevention, arose first at the end of the nineteenth century as a eugenic purpose to
imprisonment and the death penalty, as both served to remove the convicted pris-
oner from the gene pool. In the 1970s incapacitation returned, focused purely on
preventing crimes that might otherwise be committed by a convicted criminal were
they to remain free or be released earlier (Blumstein, Cohen, and Nagin, 1978;
Zimring and Hawkins, 1995). Much of this research was purely deductive; working
from assumptions about the average rate of offending by criminals when they were
free in the community (which came to be known as lambda for the Latin letter used
in equations), economists sought to calculate the incapacitative effect of various
sentencing schemes. Disappointment with even these speculative results followed
quickly. Mass incarceration was too expensive to be justified by realistic assessments
of lambda. This led to a variation known as ‘‘selective incapacitation’’ in which
empirical work on self-reported rates of offending by already imprisoned robbers
and burglars was used to see if predictive factors could be identified with sufficient
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power to make incapacitation effects worth the cost of long-term imprisonment
(Greenwood, 1982).

A third wave of scholarship began to concern itself with the growth of mass
incarceration itself. This responsive scholarship took two forms. One was an effort
to expand alternatives to incarceration by discovering and creating new forms of
‘‘intermediate sanction.’’ Like the crime warriors, the intermediate sanctions
scholars tended to presume that probation or parole were too focused on services
and did not operate as effective deterrents or by providing incapacitation. Most of
the new ideas centered on ways to make community sanctions more punitive and
more control-oriented, so they could compete with imprisonment as serious sanc-
tions for crime (Davies, 1993).

The dramatic shifts in penal justifications and the incarceration rate have com-
bined sentencing analysis with considerations raised by the history of criminal
justice scholars in the 1970s and the sociology of imprisonment in the 1960s. The
dramatic rise in American incarceration rates in the 1980s and continuing unbroken
for nearly two decades to the year 2000 seemed to suggest that something funda-
mental had shifted in the logic of American criminal justice. Sociolegal scholars have
attributed the rise to racialized politics (Miller, 1996; Beckett, 1997), a crisis of
American governance (Scheingold, 1991; Simon, 1997), and a ‘‘culture of control’’
(Garland, 2001).

Perhaps the most important example of the integration of research and reform in
this period was the United States Sentencing Commission appointed as a result of the
Crime Control Act of 1984. A statistical study of judicial sentencing in the federal
courts was undertaken to provide a descriptive baseline. The commission developed
guidelines that would reshape these patterns to achieve greater uniformity and
greater crime control. In contrast to earlier commissions in the states that were
more influenced by just desserts considerations, the United States Sentencing
Commission was open to deterrence and incapacitation as well and consciously
decided to increase the level of imprisonment (tripling the size of the federal prison
population within a decade) (Tonry, 1996: 58). Many federal judges perceive the
guidelines as having removed any significant role for judicial judgment (Stith and
Cabranes, 1998).

Death penalty

The death penalty seemed a waning part of American criminal justice during the first
period of our survey. While death sentences continued to be handed down in the
1950s, and executions took place, by the 1960s with public opinion turning against
executions, the abolition of the death penalty seemed likely in the near future. The
most important contribution of sociolegal scholars to this topic may have been the
historical research on the use of the death penalty undertaken as part of the
President’s Commission in 1966. The research which showed that the penalty had
been employed in a racially discriminatory manner helped influence the Supreme
Court’s decision in 1972 to strike down existing death penalties in Furman v.
Georgia (1972) (Meltsner, 1973). The Supreme Court’s decision, however, helped
instead to resurrect the death penalty, with over 30 states re-enacting the death
penalty within three years of the decision. Public support quickly returned to mid-
century highs and the states began a long march back toward regular use of the
death penalty (joined by the federal government starting in the 1990s).
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This resurrection has become an intense subject of sociolegal scholarship. In a
sense this was the triangle in reverse. An assertion of rights and research had let to
a dramatic regression rather than reform, and more research followed. First socio-
legal scholars turned to the question of what the public understood about the death
penalty and how that affected its support (Sarat and Vidmar, 1976), a topic that
has continued to be frequently re-examimed (Ellsworth and Gross, 1994). Second,
sociolegal scholars have sought to explore the changes in American political and
legal culture that could account for this historic shift in the direction of change
on the death penalty (Zimring and Hawkins, 1986; Sarat, 2001; Banner, 2002).
Third, sociolegal scholars have continued to track the political demography of the
death penalty exposing the endurance of racism and most recently the frequency of
error (Baldus, Woodworth, and Pulaski, 1990; Liebman, Fagan, Gelman, West,
Davies, and Kiss, 2002). Unlike the 1960s, however, the contemporary Supreme
Court has remained wary of accepting sociolegal knowledge in assessing the death
penalty. The Baldus et al. study, for example, showed that despite controlling for
hundreds of sentencing relevant variables, the race of the victim still dramatically
influenced the chances of receiving a death penalty in Georgia. The Supreme
Court dismissed the power of such statistics to prove discrimination in McCleskey
v. Kemp (1987)

Bail and pretrial release

By the end of the 1960s, the pretrial release question was being seen through an
entirely different lens. Rather than being concerned with indigent arrestees losing
effective access to rights by being held in custody pending trial, the new discourse
raised the issue of the arrestee who returns to predatory crime upon returning to the
community. Even if that person is not a flight risk they may pose a risk of crime. This
approach of preventively detaining ‘‘dangerous’’ arrestees, based on a hearing and
individualized assessment by a judge, was affirmed by the Supreme Court in United
States v. Salerno (1987), which rejected any right to pretrial release as advocated
earlier by Foote. In 1984, the federal government endorsed the focus on public safety
in the Bail Reform Act of 1984. By 1978, 23 states and the District of Columbia
had redrafted laws to reflect public safety as a primary concern (Goldkamp and
Gottfredson, 1995: 41). By 1984, when the US Supreme Court upheld such prevent-
ive detention laws, an additional 11 states and the Federal Government had
followed suit.

In the 1980s this concern with protecting the public from potentially dangerous
arrestees combined with the earlier concerns about arbitrariness coalesced in experi-
mentation and policy innovation with voluntary guidelines for bail decisions. Socio-
legal scholars John S. Goldkamp and Michael R. Gottfredson developed an
influential model through a program of research and collaboration with judges in
the Philadelphia courts (Goldkamp and Gottfredson, 1995).

Lawyers and the limits of the adversary process

Sociolegal scholars since the mid-1970s have continued to produce critical studies of
the actual practice of the criminal courts that suggest the incompleteness of the due
process revolution launched back in the 1950s. Despite the triumph of the right to
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counsel for all criminal defendants facing jail or prison time, research shows that
many defendants, even in capital cases, lack competent counsel. In the 1980s the
Supreme Court adopted a standard of competent representation in Strickland v.
Washington (1984) that discourages lower courts from closely scrutinizing the
effectiveness of lawyers’ conduct, leaving broad margins for ‘‘strategic judgment.’’
This standard, like many adopted by the Court since the 1970s, seems to shut the
law off from empirical study, leaving it to judges to make singular decisions with
little ability to make systematic comparisons (Scheck, Neufeld, and Dwyer, 2000).

The period since the 1970s has witnessed an extraordinary expansion of the
power of prosecutors in the criminal process. Decisions once left largely to judges,
for example, whether a juvenile charged with a serious crime should be tried in adult
court, are now made by prosecutors. Long sentences for many crimes and the
abolition of parole also means that prosecutorial decisions about charging cannot
be effectively checked by judges or parole boards. Prosecution was surprisingly little
studied prior to the 1980s (MacDonald, 1979). After 1980, the adoption of new
tough-on-crime measures became an impetus for sociolegal scholars to study how
prosecutors responded (McCoy, 1993). The extraordinary political power of pros-
ecutors today creates few incentives to invite close scrutiny by social scientists.

Policing

The war on crime took pressure off police to modernize organizationally (although
some of that pressure continued from other sources including the civil liability
system and political accountability). Since then, policing has taken research inside
in ways that draw on the social sciences as well as engineering. Under the rubric of
‘‘community-based policing’’ and ‘‘problem-solving policing,’’ police managers have
used surveys of citizens and close analysis of crime report rates to shift police
deployment and tactics. Community policing can trace its roots to sociolegal re-
search on the limits of then normal modern police strategy of rapid response to
crime reports with a priority on serious crimes (Goldstein, 1976; Skogan and
Hartnett, 1997; Skolnick and Bayley, 1986), but the popularity of community
policing has not opened a new era of collaboration between police managers and
sociolegal studies.

Gender and race discrimination in criminal justice

The role of criminal justice institutions in promoting racial discrimination was one
of the main concerns of sociolegal studies in the 1950s and 1960s and the triangle of
research, reform, and rights that followed. The old research, reform, and rights
triangle has remained vital in criminal sentencing in one important respect, the issue
of discrimination. The presumption that the heavy indeterminate style of sentencing
systems, standard in the 1960s, were used discriminatorily against African Ameri-
cans and other racial and ethnic minorities while being exercised in favor of certain
female and white-collar defendants was one of the major criticisms that led to its
abandonment. Police use of deadly force has been shown to be influenced by the race
of the suspect (Skolnick and Fyfe, 1993) and police in the 1990s were documented
to be using racial profiling in selecting drivers to be stopped as suspected drug
couriers (Cole, 1999).
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Even as the war on crime has pushed crime repression to the forefront of policy
and other factors into the rear, the question of discrimination has remained
important. Where race seems to be a determinative factor in decision making the
Supreme Court has continued to expand constitutional rights otherwise in retreat
(e.g., Tennessee v. Garner, 1985; Batson v. Kentucky, 1986; but see McCleskey
v. Kemp, 1987).

Since 1980 the issue of gender discrimination has emerged as a major focus of
research and policy innovation. Two of the most important were rape (Estrich,
1987) and domestic violence (Berk and Loseke, 1981; Dobash and Dobash, 1992).
Both were striking examples of how both legal doctrine and criminal justice practice
were deeply and visibly gendered. Like evidence of race discrimination in criminal
justice, the treatment of rape and domestic violence suggested that criminal justice
institutions were not only failing to prevent the use of criminal force for promoting
gender domination but were collaborating in that use. Rape inside marriage was not
even a crime in most states in 1960. Police noncriminal treatment of domestic
violence cases was one of the first most enduring findings of the law and society
study of the police.

Because the victimization of women had been so totally ignored by the criminal
justice system, this was one area where the war on crime was compatible with a real
effort to reshape and modernize the social organization of criminal justice insti-
tutions themselves. Police and prosecutors have become major consumers of socio-
legal research on gender discrimination in law enforcement. This alliance has pushed
some sociolegal scholars into a tighter alliance with proponents of the war on crime
than they might otherwise have had. At the same time because women victims and
their advocates have had real reasons to doubt the good faith of law enforcement
they bring critical evaluation to bear that is generally lacking within the war
on crime.

Conclusion

As the criminal justice system emerges in the early twenty-first century as a major
site for recasting the governance of liberal societies it is more vital than ever to
construct flows of knowledge about how that system works beyond the law. The war
on crime and the consequent enhancement of the power of criminal justice agencies
have created a sociolegal paradox. At the moment when criminal justice agencies are
becoming extraordinarily influential on the shape of law and governance generally,
they are becoming ever less amenable to close empirical research that is not com-
pletely controlled by the agencies themselves. A vast industry of research expertise
exists for criminal justice fed by the steady investment of federal dollars in such
research since the Omnibus Crime Control and Safe Streets Act of 1968. This
research typically remains within the narrow confines of evaluating particular
programs and affords little opportunity to study how criminal justice agencies
know and act on their targets. It has a family link to sociolegal studies, but it
lacks the critical analysis of criminal justice categories. Continuing that tradition
without the access that the old triangle of research, reform, and rights had is the
most pressing issue for current scholars. Sociolegal scholars have turned to new ways
to access knowledge including litigation. They have also shifted their attention to the
cultural constellations that surround the criminal justice system.
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Notes

1 Justice White’s concurrence in Duncan v. Louisiana (1967) is one of the most program-
matic statements of this empirical constitutionalism.

2 In a series of criminal procedure opinions, Jackson invoked the specter of totalitarianism
in warning against the excesses of law enforcement. See Harris v. United States (1947),
Brinegar v. United States (1949), and Elkins v. United States (1960).

3 William Westley (1953) is often cited as the first serious sociological study of American
policing (e.g., Skolnick 1975: 45 n. 4).

4 LaFave was a young scholar of legal doctrine set to work at an early stage of his career on
the largest mass of observational data about the police ever assembled. Skolnick was a
young sociologist exposed to the influence of one of the handful of elite law schools that
was beginning to invest in the law and social science intersection in new ways at the
beginning of the 1960s.

5 The Justice Department, under Attorney General Robert Kennedy, early on identified bail
reform as a crucial pathway to address inequality. Local administrators also saw bail as
crucial to a less celebrated but crucial problem, jail overcrowding, which only grew worse
as the arrest rate went up in the 1960s.

6 Pub. L. No. 90–351, Subsection, 201–406, 82 Stat. 197 (1968)
7 Two other important surveys of American opinion on criminal law enforcement were

conducted in the late 1970s by scholars with a sociolegal bent. See Stinchcombe, Adams,
Heimer et. al. (1980); Jacob, Lineberry, et. al. (1983).

8 In many respects Wilson and Skolnick paralleled each other. Both brought first class 1950s
social science methods to the study of the police for the first time in the 1960s. Both were
interested in the problem of law and the capacity of the liberal state to regulate effectively.
Both were sharply affected by the rise of radical student movements at American univer-
sities. Skolnick at Berkeley supported the students while Wilson at Harvard was outraged.
(For the rest of his career Wilson would continue to blame most of the nation’s social
problems on those students and their pernicious moral influence.) While Skolnick became
one of the most important liberal public intellectuals (see Skolnick, 1969), Wilson
became the leading rightist public intellectual. While Skolnick never wrote a book-length
rejoinder to Wilson, it is noteworthy that the first book in the 1980s to offer a law
and society response to what had become the Wilsonian orthodoxy of crime policy and
to receive considerable public discussion was written by Skolnick’s student Elliot
Currie (1987).
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18
Rights in the Shadow of Class:
Poverty, Welfare, and the Law

Frank Munger

Persistent poverty is a source of conspicuous failure in developed economies such as
the United States, which boasts of its affluence and vigorously advocates free labor
markets, laissez faire capitalism, and law around the globe. To many, it seems self-
evident that the extremes of wealth and power created by a capitalist economy and
free labor market will result in unequal justice for rich and poor. Documenting and
explaining the legal inequities experienced by poor people has appealed to the
critical impulse of sociolegal scholars who perceive the treatment of those who
live in poverty as an important example of flaws in the law’s promise of equal justice.

Sociolegal research on the legal experiences of the poor reflects an understanding
of the close connection between economic inequality and law. Yet economic inequal-
ity has always created a dilemma for sociolegal scholars. Early sociolegal research
was embedded in the values of liberal legalism and the perspectives of American
social science. Although sociolegal scholarship is often critical of liberal legalism, it
has been strongly influenced by it. Liberal legalism accepts the legitimacy of eco-
nomic inequality and simultaneously maintains that equal justice is achievable.
Because economic inequality is morally acceptable there is a presumption that
legal inequities are transient, that law can be insulated from social differences,
and, at the same time, that many policies creating or preserving economic differences
are legitimate. As a result, injustice caused by morally condemned extremes of
poverty has been an easier target for sociolegal scholars than class inequalities
sustaining the economic core of capitalism.

Further, American social science was shaped from its early stages by the pragma-
tism of the Chicago School, which turned away from European social theories of
class according to which poverty and class conflict are inevitable by-products of
unregulated capitalism (Simon, 1999). Chicago School sociology embraced a per-
spective more consistent with the faith that America is a ‘‘classless’’ society, conceiv-
ing of poverty as a product of transient social disorganization, dysfunction, and
individual failure, while the forces of the market were considered an inevitable,



 

indeed foundational, aspect of American society. Alice O’Connor’s (2001) percep-
tive history identifies this perspective as a problem at the core of ‘‘poverty know-
ledge.’’ Poverty scholars have persistently focused on the capacities and
competitiveness of the poor. When they have also considered the political and
institutional sources of poverty they have failed to develop an effective counter-
perspective to the popular political discourse about the poor’s moral failure and
individual accountability; to the contrary they have reinforced that perspective by
the amount of time and attention they have devoted to it, making it more complex
and nuanced, but never effectively contesting its legitimacy.

If sociolegal studies have been swept along by the tide of development in Ameri-
can social science (Sarat and Simon, 2001; Simon, 1999), they have also kept alive a
critical perspective, growing from legal realism’s critique of liberal legalism’s claims
and strengthened by the contributions of the critical legal studies movement. Re-
search blends different, sometimes inconsistent, explanations of the relationship
between poverty and law. Some scholars, like O’Connor, perceive that poverty
springs from the relationship between those who benefit from a competitive labor
market and a capitalist economy and those who inevitably suffer (see Wright, 1994).
According to this relational perspective, poverty arises from systemic sources, and
poverty relief inevitably creates conflict between groups with different economic and
political interests. Few sociolegal studies actually pursue the implications of this
perspective. More frequently, a second perspective prevails, which focuses on differ-
ences between the poor and the mainstream. This approach emphasizes how law
matters to poor individuals – how poor persons’ perceptions of law, legal capacities,
and experiences of law and legal culture are different from those of other persons.
While research from an individual perspective may illuminate the shortcomings of
liberal legalism, research must adopt a relational perspective to explore the law’s
role in poverty’s persistence, welfare’s failure, and the promise of rights.

This chapter describes three approaches to research on poverty and law that blend
these contrasting perspectives. During the civil rights era of the 1960s and 1970s,
sociolegal research on poverty focused on the failure of law’s promise of equal justice
for the poor. A second type of research, evolving out of the first, examines how law
matters from the perspective of the poor. This research has studied, in particular, the
‘‘legal consciousness’’ of poor persons that illuminates practices of legal domination
and resistance in everyday life. Contemporary scholars increasingly pursue a
third approach that examines welfare state politics and administration. Through
this approach, scholars are examining whether law assists in the realization of
power and privilege for some through welfare state institutions that create poverty
and dependency for others.

Critical examination of the relationship between law, poverty, and the welfare
state has had little effect on policy makers. Why should that concern us? Some have
suggested that sociolegal studies should ignore the ‘‘pull of the policy audience’’
(Sarat and Silbey, 1988). But many poverty scholars believe that turning away from
power holders defeats what they believe to be a central purpose of their work (see
Ewick, Kagan, and Sarat, 1999; Handler, 1992; Gilliom, 2001). Scholars face the
challenge of conducting research that will deepen the understanding of citizens and
policy makers without allowing the myths, stereotypes, and misconceptions created
by the politics of public discourse on the poor to narrow their vision. This chapter
concludes by describing two difficult issues confronting scholars who hope to change
policies that oppress and exclude poor persons – race and political power. Race,
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intertwined with class and gender, so deeply divides American society that it has
become an element of governance. Scholars must not only illuminate the disastrous
relationship between race and welfare but discover means by which rights can be
mobilized to achieve a different conception of democracy.

Poverty Research in the Era of Civil Rights

Poverty came to the attention of sociolegal scholars who followed in the path of
poverty rights lawyers during the founding years of the law and society movement in
the United States. President Kennedy moved poverty to the national agenda in the
early 1960s. Fueled by continuing racial disparities underscored by the civil rights
movements, urban riots, and the Kerner Commission’s condemnation of the flawed
opportunities for poor minorities, poverty programs became a high priority for most
of the next decade. Office of Economic Opportunity (OEO) legal services was
created in 1965, and, as program after program was adopted by Congress, federally
funded community organizers and lawyers ensured that poverty rights would have
an impact. The prestigious legal services unit led by Ed Sparer at Mobilization for
Youth began its systematic attempt to constitutionalize a right to subsistence,
building on, among other authorities, the pathbreaking scholarship of Charles
Alan Reich (1964, 1965) who maintained that citizens’ nearly universal dependence
on a wide variety of government benefits had created property rights that deserved
constitutional protection.

Liberal legalism and the powerful example of the civil rights movement drew
sociolegal scholars’ attention initially to the impact of legal process and new legal
rights for the poor. These studies of law and poverty provide a starting point for later
research, not only by showing that poverty undermines equal justice, but also by
examining how formal legal process is ‘‘captured’’ by the social organization of its
context (Black, 1976; Macaulay, 1984).

Two studies of law and poverty published in the first volume of the Law& Society
Review are among the early classics of the field. Carlin, Howard, and Messenger
(1966) offered a broad-ranging study of the disadvantages of the poor in the civil
justice system. Abraham Blumberg (1967) described the practice of criminal defense
law as a ‘‘confidence game’’ which served the goals of professional insiders who must
depend on each other’s goodwill more than on the goodwill of their clients.

Their research took the form of an impact or ‘‘gap’’ study (see Abel, 1980), which
examined the difference between formal law’s claims and its achievements. Abel’s
pejorative term ‘‘gap study’’ does not capture the nuanced interpretations of scholars
who employed this framework in the 1960s and 1970s when the impact of law on
the poor emerged as a relevant and important aspect of civil rights, or contemporary
scholars who conduct impact research with the benefit of more sophisticated histor-
ical and contextual methods to guide interpretation. Carlin et al. chose law and
poverty ‘‘because this area seems to us most likely to call into question conventional
assumptions about the structure, conditions, and consequences of legal adminis-
tration’’ (Carlin et al., 1966: 9). However, their findings were not limited to the
failure of the formal conventions and rules of the legal system, but included funda-
mental and continuing flaws in politics, governmental administration, the training
and professional culture of lawyers, and the institutions that socialize the poor in
ways that leave them at a disadvantage.
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Blumberg, similarly, explains his research by drawing into question the impact of
recent legal decisions that protected the rights of criminal defendants. Yet the insight
he derives from his study of defenders’ interactions with prosecutors and judges is
not limited to the formal defects in implementation of legal norms. He describes in
some detail the process by which interactions with other participants coopt the role
of defense attorneys and influence their relationships with clients.

Both studies contain the seeds of future trends in sociolegal research on the ‘‘legal
consciousness’’ of poor persons, the influence of context, and the social interests that
compete with the law’s formal assumptions about the goals of legal process. Both
bring into focus the importance of the participants themselves – the competence,
resources, and dispositions they bring to the process. With respect to the latter,
Carlin et al. offered an extended analysis of the ‘‘legal competence’’ of the poor
litigant.

Levine and Preston (1970) surveyed poor persons concerning their ‘‘resource
orientation’’ – the likelihood that they would make use of an attorney to resolve a
dispute. The survey showed overwhelmingly that the poor lacked knowledge of their
rights and of the availability of legal services lawyers. Those poor who had know-
ledge often believed they would lose, a belief that discouraged them from contacting
a lawyer. Likewise, Felstiner’s (1974) analysis of dispute behavior concluded that the
poor are far more likely to ‘‘lump’’ than litigate their grievances. Levine and Preston
also showed that there was considerable variation in knowledge, but a ‘‘positive’’
resource orientation was concentrated among younger, white, poor persons.

Studies on which Carlin et al. drew in their analysis viewed the poor as a
particularly unfortunate and vulnerable group that was frequently victimized (see
Caplovitz, 1963 who studied unethical dealing with poor consumers; Wald, 1965
reporting oppressive treatment of welfare recipients by creditors in the automobile
market; Note, 1965 describing lax code enforcement in low-rent housing). Victim-
ization followed from the poor’s lack of market alternatives, lack of political power,
consignment to less rights-oriented legal forums, and lack of knowledge and re-
sources to contest wrongful treatment. In each of these ways, the poor were depicted
as different from the mainstream and unable to protect themselves. The failure of
law to protect the poor drew both legal and sociolegal scholars to examine the roles
played by attorneys who represented the poor (see Carlin, 1962; Carlin and
Howard, 1965; O’Gorman, 1963; Katz, 1978; Abel, 1979; Handler, Hollingsworth,
and Erlanger, 1978).

Some of O’Connor’s criticisms of American poverty research apply to these civil
rights era studies of poverty and law. Carlin and his coauthors studied only the poor;
for them, the term ‘‘class’’ has no particularly political or relational meaning.
Blumberg made no comparisons between rich and poor (still less between social
classes), though the ability of defense attorneys to conduct a ‘‘confidence game’’ may
have depended in significant part on the class differences among the participants he
describes (e.g., clients versus attorneys, public defenders versus attorneys in white-
collar civil or criminal matters). The inevitable link between poor clients and
criminal justice is too obvious for comment. Although civil rights era research did
more than document the limits of liberal legal justice, it seldom explored the origins
of poverty, the politics underlying policies, or whether the economic inequality was
created or sustained by law.

The studies ignored an important tradition of research on African American
poverty that probed the sources of poverty and placed lives in context, including
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interactions with authorities (DuBois, 1899; Frazier, 1939; Liebow, 1967; Stack,
1976; Ladner, 1971). Further, scholars emphasized the unique characteristics of poor
individuals, not the causes of their social circumstances. Criminal justice scholars,
who studied the legal processes most involved with the poor, seldom gave critical
attention to individuals’ poverty or class (contrast Chambliss, 1964 and Hagan,
1994). Conceptualizing poverty in relational terms might have led to different
questions: whether the disadvantages experienced by some are sustained by benefits
they confer on others, and, in particular, who is advantaged by the particular kind of
competence required by the legal system?

Finally, this research offered a limited view of legal process. Reich’s arguments
about the importance of entitlements were widely discussed but little sociolegal
research pursued their implications for the poor. Poor persons encounter adminis-
trative decision makers relatively more frequently (Mayhew and Reiss, 1969) and
are more likely to face informal but coercive administrative decision making than
wealthier citizens (Lipsky, 1984). When poverty programs moved off the scene in the
1970s and 1980s, sociolegal poverty research all but disappeared.

Galanter’s (1974) seminal essay, ‘‘Why the ‘haves’ come out ahead’’ took stock of
the critique of liberal legalism’s promise to ‘‘have nots.’’ The overwhelming evidence
of bias against ‘‘have nots’’ showed that the capacity of the law to bring about social
change was limited by the very social factors that formal changes in the law were
intended to neutralize. Galanter’s synthesis is powerful because the legal system’s
bias was not limited to subordinate persons such as the incompetent poor but
worked against other individuals as well whose lack of experience and resources
disadvantage them. But Galanter’s synthesis focused, like much mainstream poverty
research, on the competitive disadvantages of individuals. Differences in litigants’
legal competence, together with the legal system’s inherent inability to alter the
effects of this social inequality, create legal bias. Because his essay focuses on legal
process rather than social relationships, Galanter did not explore the legal bases for
class privilege or power, but limited his discussion to the process by which those with
power use law to their advantage.

‘‘Haves’’ is a summation but also a turning point that can be readily marked in
research on poverty. Scholars were already moving away from a self-contained view
of legal process. Legal process was not passive and reactive. Law and its context
were interactive, and law helped to constitute the social relations that led to legal
inequality. Increasingly sophisticated studies showed the varieties of legal experience
of individuals in different social roles, contexts, and backgrounds, problematizing
the very concept of legal equality (Mayhew and Reiss, 1969; Moore, 1974; and
Felstiner, Abel, and Sarat, 1980). These trends suggested to many scholars that
analysis of the relationship between social hierarchy and legal inequality should be
studied from a more subjective perspective and in the varied contexts of everyday
experience.

How Law Matters for the Poor – Legal

Consciousness, Domination, Resistance

Poverty research of the civil rights era was transformed by the collapse of the War on
Poverty. A conservative backlash against civil rights and poverty rights, termination
or cutback of many poverty programs, and racial politics made the work of proges-

334 frank munger



 

sive and critical poverty scholars unwelcome among policy makers and discouraged
new research projects. Since the 1970s, government-sponsored poverty research has
been carefully limited to program evaluation and impact studies, narrowly focused
on incremental program goals (Katz, 1989).

For scholars outside the narrowing mainstream of government-sponsored poverty
research, a critical perspective on poverty was maintained within an evolving field of
sociolegal research. An important shift in perspective marked this evolution. The
new trope – law in context – focused on the disjunction between formal law and
law’s role in context – law in everyday life. Greater attention was given to the law’s
noninstrumental roles in everyday life – symbolic, contested, and constitutive. The
new perspective made the interpretations of ordinary persons central to understand-
ing the meaning and effects of law. Ordinary persons interpreted and gave meaning
to law at sites of everyday interaction and contention such as families, neighbor-
hoods, and workplaces as well as in lawyers’ offices and courts.

Studying law in everyday life provided an important new window on inequality
and domination, and ‘‘legal consciousness’’ became a focus of such studies. The
poor, women, African Americans, were no longer simply categories of litigants. Law
shaped their consciousness as individuals and citizens and thus influenced their
routines and interactions in everyday life. The poor and oppressed, as legal actors,
acquired agency both as individuals and as actors within systems of culture and
meaning through the development of their legal consciousness. Indeed, the emphasis
on agency became a defining element of critical research on law, which claimed to
give voice to the ‘‘other’’ – a voice that had previously been lost in the larger picture
of liberal legalism and legal process (Silbey and Sarat, 1987).

Three influential studies illustrate this pursuit. Ewick and Silbey (1992) describe
the legal consciousness of ‘‘Millie,’’ a poor black domestic housekeeper charged with
a hit and run accident involving her uninsured car while it was being driven by a
friend of a relative without her permission. Austin Sarat describes the legal con-
sciousness of the ‘‘welfare poor,’’ who seek assistance from legal services attorneys,
concluding that it is ‘‘substantially different from other groups in society for whom
law is a less immediate and visible presence’’ (1990: 344). Lucie White (1990)
studies the welfare hearing of ‘‘Mrs. G.,’’ examining the culture and history that
shapes subordination. She suggests that the law seamlessly reinforces the inequalities
experienced by her client throughout her life and creates a consciousness of humili-
ation – as a morally stigmatized recipient, intimidation – because her voice is
silenced in welfare proceedings, and objectification – displacement of her true
needs by bureaucratic definitions of ‘‘needs’’ and ‘‘entitlements.’’

The concept of legal consciousness has had an important influence on studies of
law and poverty, for example, research on legal process (Mahoney, 1991; Alfieri,
1993), the attorney–client relationship (Alfieri, 1991, 2001; Davis, 1993; Harris,
1999; Lopez, 1992; Trubek, 1994; White, 1988; Sarat and Felstiner, 1995; for
critique see Simon, 1996), and the impact of specific welfare laws (see below).

Perhaps the most profound and controversial influence, however, has been on the
way scholars perceive the distributive impact of law, for above all these studies
suggest that the subtle influence of legal consciousness on legal process and legal
rights explains – one more time – why the ‘‘haves’’ come out ahead. Engel (1998)
criticizes these studies for conceptualizing the legal consciousness of the poor cat-
egorically. Legal consciousness, he argues, is treated as a collective mindset repro-
duced by law rather than the end product of an interactive and intersubjective
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process that shapes each individual’s consciousness. For Ewick and Silbey, Sarat, and
White, the agency of subordinate persons in such settings is resistance and ‘‘tactical.’’
Engel also suggests that legal consciousness research has overlooked insights long
established in the sociolegal field – potential variation in legal consciousness over
different substantive areas of law, the multicentered relationship between law and
society, and the mediation of unofficial systems of rules and meanings.

The problem of agency

At stake in the analysis of the law’s role in power and resistance is the capacity of the
poor for self-help and for political struggle. Critics McCann and March (1996)
argue that scholars have been too quick to declare poor persons independent and
autonomous actors on the basis of isolated acts of disobedience or circumvention of
the law. Progressive scholars believe change from the bottom up is necessary for
lasting democratic and egalitarian reform, and they resist the image of subordinate
persons as passive, apathetic, or possessing false beliefs in the legitimacy of oppres-
sive authority. But misjudging the autonomy of the poor can have negative conse-
quences, Handler (2002) argues, because the image of the poor as willful and
capable accords well with the arguments of conservatives and the moral politics of
welfare that blame the poor for their poverty.

McCann and March find that three justifications for the significance of such ‘‘little
events’’ are suggested by the studies themselves. The first is that the studies map
‘‘oppositional consciousness,’’ debunking the theory that subordinate persons pos-
sess a false consciousness of the ‘‘myth of rights.’’ These findings are similar to those
of a long line of Marxist social historians (Hay, 1975; Thompson, 1975; Genovese,
1976).

Second, small acts of resistance may be ‘‘significant in a psychological, or existen-
tial sense’’ because they affirm ‘‘basic dignity, autonomy, and personhood’’ (McCann
and March, 1996: 226). But McCann and March are deeply skeptical about such
claims, concluding that ‘‘many of these works could be read as sorry accounts of
experiences that only deepen the sense of what John Gaventa (1980) calls ‘power-
lessness’ among marginalized citizens’’ (McCann and March, 1996: 227; cf.
Roberts, 2000), and studies confirm his conclusion (White, 1993; Soss, 1999).

Handler (1996, 2002) argues that isolated acts of resistance can be empowering
only as part of a developmental process, such as that described in White’s (2002, and
in preparation) study of mothers in a Head Start program. Similarly, Gilliom’s
(2001) interviews with poor Appalachian women about welfare surveillance sug-
gested to him that everyday acts of resistance could ‘‘work as forms of politics’’
where particular conditions were met – tangible improvements, sharing and collab-
oration among participants, and ‘‘ethical grounding or ideology within which to
frame resistant practices’’ (Gilliom, 2001: 103). Gilliom found the women countered
control by embracing an ethic of care that elevated commitments to others over
compliance with welfare regulations.

A third justification for studying everyday acts of resistance is their potential for
political escalation. Yet most studies of law and everyday resistance have focused on
the actions of isolated individuals, with little examination of their relationships to
group identity or support, making them unlikely candidates for collective political
action. Context is critical for the political potential of law. Understanding the
politics of power and resistance requires a frame of reference that indicates what
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is at stake and what is gained or lost in particular encounters between dominant and
subordinate persons, that is, a relational framework of understanding. Moreover,
resistance with the potential to escalate politically is about broad struggles – against
racism, economic exploitation, or patriarchal control – and not merely tactical
maneuvering against judges, clerks, administrators or other officials (McCann and
March, 1996: 220; cf. Handler, 1992). In brief, scholars studying the legal con-
sciousness of poor persons must pay more attention to the social organization and
institutional context underlying domination and resistance.

Welfare State Administration –

Dependency by Law

Contemporary scholars recognize the continuing but contingent role of state power
in creating and maintaining poverty, and many are also interested in reconstituting
the welfare state – a search for an affirmative and more democratic welfare state
(Garland, 2001; Sarat and Simon, 2001; Handler and Hasenfeld, 1997). The Ameri-
can welfare state’s long history of stigmatizing and inadequate assistance for the
poor might well make us doubt whether truly affirmative programs will be adopted
without substantial political change. Both civil rights era impact research and studies
of legal consciousness suggest that the poor will often be among the most oppressed
and the least capable of politically altering this familiar pattern.

Sociolegal scholars have been energized not only by frustration with their declining
influence in an era of ‘‘cultural politics’’ (Simon, 1999; Garth and Sterling, 1998), but
also by concern about the effects of welfare state retrenchment on minorities, immi-
grants, workers, women, and the poor. Global crises connecting First and Third
World economies have always enhanced the critical understanding of sociolegal
scholars, and some poverty scholars have explored this connection in their research
(e.g., Handler, 2003; Coombe, 1995; Santos, 1995;White, 1998; Nightingale, 2002).

Critical scholarship – race, gender, class, in the welfare state

If, as McCann andMarch claim, research on legal consciousness of the poor requires
a relational and political perspective, critical race and critical feminist scholars have
played an important role not only by developing a relational perspective on poor
women and minorities, but also by addressing the issue of political voice. Critical
feminist and critical race scholars were among the first to place legal domination of
poor women and minorities in historical and institutional context and, in this
context, to explore the role of emancipatory practices capable of undermining
legal domination.

Critical histories of the evolution of poverty and welfare set the stage for sociolegal
research on contemporary welfare state policy and its administration. Although a
generation of progressive scholars of working-class conflict examined the role of law
in class domination and politics (Piven and Cloward, 1971; Hay, 1975; Thompson,
1975), Gordon (1988b) criticized them for ignoring the evolving nature of poverty, in
particular its concentration among minorities and women, groups never assimilated
into the primary labor market and unlikely to participate in the class struggles
envisioned by nineteenth-century theorists (see also Quadagno, 1992). Critical
feminist and critical race historians (Gordon, 1988a, 1994; Quadagno, 1994; Sterett,
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1997; Skocpol, 1992) have transformed our understanding by showing that patri-
archy and racism have molded the character of the American system of public relief.
Fraser and Gordon (1994) trace the cultural shifts in the concept of ‘‘dependency’’
that prefigured (and were reinforced by) these welfare policies. Dependency carries
taken-for-granted connotations that limit the discourse about welfare, especially
assumptions about ‘‘human nature, gender roles, the causes of poverty, the nature
of citizenship, the sources of entitlement, and what counts as work and as a
contribution to society’’ (Fraser and Gordon, 1994: 311).

Significantly, critical race and feminist scholars place the identities and conscious-
ness of poor persons in a concrete historical and relational context. They have
demonstrated that a relational view of inequality was essential – inequality continues
because of the support for institutions that maintain patriarchy and white privilege.

Further, critical scholars emphasize the importance of variations in context and
perspective in determining the role that rights play in the lives of weak and powerless
persons. While rights often constituted domination of the oppressed, historical
examples showed that they could also be turned to the advantage of subordinate
persons under circumstances that permitted their movements to gain power
(Crenshaw, 1988; Schneider, 1986; see also Piven and Cloward, 1977). The role of
rights, they argued, also depended on voice and perspective. Minow’s (1990) analy-
sis of contemporary and historical examples showed that the law may promote
inclusion and full citizenship when the experiences of those who have experienced
poverty and oppression influence legislative, administrative, or judicial processes.
Conversely, she traces the counterintuitive stigmatizing effects of many civil rights
laws to their origin in the consciousness of legislators, judges, and professionals who
lack a complete understanding of the ways that society creates the disadvantages
encountered by the oppressed.

Finally, critical scholars’ sensitivity to voice has caused them to raise important
questions about studies of domination and oppression – how can scholars ‘‘know’’
the experiences of socially oppressed groups and interpret or ‘‘give voice’’ to their
concerns (see Minow, 1990: 195–8; cf. Sarat, 1990; White, 1990)? The importance
of the poor’s own voice in the realization of rights suggests to some scholars that the
poor must play a central role in the research enterprise itself, shaping issues,
gathering and interpreting data, and discovering ways to deploy rights for change
(Ansley, 2002).

Critical scholarship on poverty and the welfare state, like studies of legal con-
sciousness and law in everyday life, have strengthened the growing perception
among poverty scholars that the poor are active rather than apathetic and have
experiences and values as varied as the mainstream. Scholars have begun to shift
their attention to understanding how the poor ‘‘navigate the welfare state from
below’’ (Katz, personal communication, 1997). The question is, what have scholars
learned about the welfare state and how does that enrich their research on poverty
and law?

Moral citizenship

Critical history of poverty law shows that fundamental economic conflicts that
divide society along lines of class, gender, and race underlie welfare state policies:
the desire of employers and the well-to-do to preserve the advantages they derive
from the market versus the desire of workers, working poor, unemployed caretakers
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and others unable to obtain a living wage job for greater economic security (Katz,
1986, 1989; Handler and Hasenfeld, 1991; Fraser and Gordon, 1994). Why do
these economic conflicts rarely emerge in public discourse?

The history of Anglo-American welfare policy shows that economic interests of
groups divided by class, race, and gender have been expressed in a discourse of
moral identity and social citizenship (Gordon, 1994; Handler and Hasenfeld, 1991).
Eligibility for social provision has never been a universal right, but rather a residual
for those deserving poor who cannot support themselves. Sociolegal poverty
scholars, among others, have described the important distinction drawn between
the deserving poor, who merit social insurance and protection against the hardships
of the free labor market, and the undeserving poor, who merit help only in times of
severe hardship and under conditions intended to reform their flawed moral charac-
ter (Katz, 1986, 1989; Handler and Hasenfeld, 1991; Fraser and Gordon, 1994). In
this respect, social rights resemble a contract rather than a universal citizenship
entitlement (cf. Mead, 1986). Individuals are obligated to make themselves self-
sufficient by fulfilling the roles – as wage earner, as wife of a wage earner, as a
married parent – that society envisions for them. Those who do not conform are
undeserving of welfare (Pearce, 1990; Mink, 1990).

Welfare law plays a different role in other cultures that associate different iden-
tities with dependency. Anglo-American culture is representative of societies that
Esping-Anderson terms ‘‘liberal’’ welfare regimes,’’ that place ‘‘unbounded faith in
market sovereignty’’ (1990, 1999: 81) and offer low level, means-tested welfare
benefits designed to reinforce labor market participation (others are Australia,
New Zealand, and Canada). Most European countries – such as Austria, France,
Germany, and Italy – together with Japan have ‘‘conservative’’ welfare regimes that
emphasize preservation of family and social status, for example by providing family
benefits sufficient to allow women to remain at home in traditional nonworking
roles. Scandinavian countries have ‘‘social democratic’’ welfare regimes that decom-
modify labor through universal, nonmeans-tested benefits. In theory, the implica-
tions of differences between these regimes for the moral identity of welfare recipients
are great. Handler (2002) has argued that the regimes are converging in practice due
to the growing strength of conservative ideology and to inevitable similarities of
bureaucratic behavior. But whether or not there are additional points of similarity or
difference, the strong association between historical development, moral discourse,
and social provision seems beyond question.

The moral content of the discourse of social citizenship has provided a powerful
tool for explaining the details of welfare policy (Gordon, 1988b; Skocpol, 1992;
Sterett, 1997), the evolution and impact of social movements for poverty rights
(Piven and Cloward, 1977; Handler, 1978), and the role of gender and race in the
relationship between poverty lawyers and their clients (Davis, 1993; Lopez, 1992;
Alfieri, 1991). Fraser and Gordon (1994) trace the relationship between the
changing moral stigma of ‘‘dependency’’ and welfare in the twentieth century.
Early programs stigmatized particular women – poor, immigrant, unmarried – but
not others, for example the white widow. With the increasing enrollment of unmar-
ried African American women in Aid to Families with Dependent Children (AFDC)
in the 1960s, the image of deviant dependency was again a mirror image of white,
middle-class normality – now the unmarried female head of an African American
household. Disturbed by rising rates of employment among mothers in white fam-
ilies, increasing divorce and declining marriage rates, Americans experienced a
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‘‘moral panic about dependency’’ in the 1980s (Fraser and Gordon, 1994). Welfare
reform in the 1990s reflects the latest politically inspired image – generations of
African American teenage mothers trapped by welfare in a cycle of helpless depend-
ency (see P. Williams, 1991; Roberts, 1997b, 1999).

Above all, Garland (2001) argues, the emphasis of the market on voluntary choice
grounds the moral identity assigned to persons. The poor, the unemployed, the
unmarried, the underqualified, the discriminated against, the abused who cannot
work or cannot earn enough for themselves and their families to survive are pre-
sumed to have chosen not to work and to rely on welfare. They are subjected to
discipline in exchange for benefits under conditions designed to make them seek
work and behave in other ways deemed appropriate for citizenship by achieving self-
sufficiency through work or marriage and by discouraging the ‘‘moral hazard’’ of
unnecessary reliance on benefits.

A substantial body of scholarship describes policies reflecting welfare mothers’
moral identity and ignoring their actual behavior and experiences (Fraser and
Gordon, 1994; see also Fineman, 1999; J.A. White, 2000; Roberts, 1997b;
McKinnon, 1993; Karst, 1989). Studies of poor women examine the origins and
effects of morally stigmatizing welfare policies that inhibit rather than help poor
women in performing the labor that society tacitly demands – responsibly caring for
families (Gordon, 1994; Edin and Lein, 1997; McClain, 1996; Raphael, 1996;
Gilliom, 2001). Some welfare policies, particularly those affecting reproductive
rights, have been applied with a marked racial bias and reflect stereotypes that
prevailed in the welfare reform discourse of the 1990s about the unfitness of
young black women for parenting (Roberts, 1997a). Similarly, state officials have
continued to remove a disproportionate number of black children from their
mothers and place them in foster care (Roberts, 1999). Scholars describe a mismatch
between the images of welfare recipients and their actual lives that turns the public
face of assistance and rehabilitation into a less visible reality of inappropriate and
punitive effects (L. Williams, 1992).

Myth and ceremony in administration

One of the most provocative observations in Galanter’s (1974) massive mapping of
legal process appears almost as an afterthought in a long aside on ‘‘appended’’
dispute resolution systems, including administrative adjudication, mediation, nego-
tiation, and nonlegal dispute resolution. He suggested that resort to appended
systems was less about rights and more about restoring relationships, but his
characterization ignored precisely the problem of ‘‘class’’ justice. Because the rapidly
increasing importance of welfare state entitlements shifted rights disputes from
courts to bureaucracies for many citizens but for poor citizens in particular, for the
poor, this exception threatened to swallow his paradigm. The relatively poor and
powerless, far more than the affluent and powerful, encounter layers of informal
administrative decision making respecting important rights.

Because welfare policies are based on moral identity as well as on the needs of the
poor, Handler and Hasenfeld (1991) argue that there has always been a wide gap
between the rhetoric of poverty policies and the practical administration of welfare.
They refer to the gap as the ‘‘myth and ceremony’’ of welfare policy – ‘‘myth’’ because
of the discourse of policy making and legislation that relies on stereotypical and
contradictory images of the poor, and ‘‘ceremony’’ because difficulties in adminis-
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tering policies that bear little relation to the real needs of poor people typically result
in token enforcement for a few recipients and widespread, unacknowledged adminis-
trative default for the rest. Policies requiring welfare recipients to work have historic-
ally been impossible to enforce because they have ignored the real problems that the
labor market creates for those who are poor. For example, in the early 1960s, the law
required social services for recipients but in reality agencies lacked the capacity and
had little incentive to provide such services (Handler, 1990). Rising welfare roles due
in part to an aggressive welfare rights movement eventually ended ceremonial com-
pliance as formal emphasis shifted to eligibility determination (W. Simon, 1983).

Research suggests that recent welfare reforms will repeat the pattern. Welfare
reform has tightened work requirements, imposed lifetime time limits, and added
other restrictions that require close supervision and enforcement (Kost and Munger,
1996). Women who are particularly creative in acquiring support from others in a
resource-poor environment are more successful in maintaining employment (Henly,
2002) and raising children (Edin and Lein, 1997), but they often must violate specific
mandates of the welfare law in order to maintain their families (Gilliom, 2001).
Those with multiple barriers to employment – such as lack of education or transpor-
tation – or who have a disability (up to 40 percent of the deeply impoverished)
cannot work (Danziger et al., 1999). Welfare administrators offer meager assistance
in coping with these problems, and yet all recipients face mandatory time limits on
welfare. The new law encourages sanctioning recipients for their ‘‘voluntary’’ failure
to comply by reducing or ending welfare support without respect to need. Reviewing
these and other studies, Handler and Hasenfeld (1997) conclude that the moral
images that influence welfare legislation will lead to more myth and ceremony.

The myth that a formal declaration of entitlement to welfare will guarantee
benefits has long been discredited by studies showing that administrative practices
impeding recipients’ efforts to become eligible result in ‘‘bureaucratic disentitle-
ment’’ (Lipsky, 1984; see also Bennett, 1995). Caseworkers, like legislators, are
influenced by their ‘‘moral typification’’ of recipients (Hasenfeld, 1983; Brodkin,
1997). The myth that formal policies and due process will guarantee individual
autonomy and empowerment has been thoroughly examined and criticized by
Simon (1983) and by Handler (1986, 1990).

Empowerment of welfare recipients may be even more difficult in the new era of
entrepreneurial government and management by objective. Under the new system,
welfare caseworkers are given even more discretion to achieve the goals set by
supervisors, but Diller (2000) suggests that top-down control continues to be exer-
cised in ways that limit the range of outcomes of client–caseworker interaction, if
not the means by which they may be achieved. Serious questions arise about whether
liberal legalism can insure that discretion is exercised without arbitrariness or
discrimination. How much discretion entrepreneurial government creates in prac-
tice, how such discretion will be used, and whether there are effective means of
checking abuses are important issues for further research (see, e.g., a rare study of
racial bias in welfare by Gooden, 1998).

Welfare as ‘‘private government’’

Macaulay’s (1986) insightful analysis of ‘‘private government’’ reminds us that social
networks, neighborhoods, associations, corporations, contracts and other private
relations that ‘‘govern’’ individuals often mediate the effects of public policy and law.
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He reminds us that the law’s attempts to set terms for relationships within organiza-
tions or between contracting parties rarely counters existing imbalances in power.
Macaulay’s analysis also encourages looking beyond welfare administration to its
impact on the social relationships in the private world of welfare recipients which
welfare law ultimately attempts to govern.

Sociolegal scholarship suggests that his insight is particularly applicable to postre-
form welfare administration where multiple layers of public and private organiza-
tion interact and mediate in carrying out federal and state mandates. Two concepts
laden with market ideology – devolution and privatization – have legitimated giving
more control of welfare to state and local governments and permitting private
service providers to assume responsibilities for welfare previously assumed by public
servants (Katz, 2001). Both concepts suggest that greater efficiency will be achieved
– more effective welfare at lower cost. In truth the system of welfare in the USA has
always been highly decentralized. States and their subdivisions have administered
federally funded welfare since the program’s inception and private providers have
always played an important role.

States have responded to the devolution of new responsibilities by giving local
administrators even more control and by contracting out core welfare administra-
tion as well as more specialized services. State and local politics control the level of
welfare spending as well as the symbolic emphasis placed on work and supporting
services (Cashin, 1999). Reliance on private entrepreneurs to provide administration
of welfare depends on a contracting process controlled by administrators beholden
to the same political constitutencies who resist spending and restrict welfare
(Bezdek, 2001).

Gilliom (2001) has shown that increasingly intrusive welfare surveillance and
control of recipients harms welfare recipients’ relationships with others and their
self-images. The myth of welfare reform is that strict accountability will ultimately
strengthen poor women’s social capital, but the reality is that such intrusive adminis-
tration often undermines existing social relationships and impedes investment in
new social capital (Edin and Lein, 1997; Stack, 1976). Gilliom’s interviewees found
that evasion and circumvention of welfare law were necessary for survival of their
families but in turn this often unavoidable behavior had harmful effects on their self-
image as moral citizens (Gilliom, 2001; contrast Rothstein, 2001).

Thus there is a risk that decentralization will simply disguise the process of
domination of welfare recipients who will not be helped to achieve self-sufficiency
and whose failure will confirm the myth of their dependency. Welfare recipients will
have become even more dependent by law (Munger, 2002). While some have argued
for revival of a stronger welfare state (Lowi, 1998; Karst, 1997), others point to
research suggesting that the outcome of devolution and privatization is indetermin-
ate. Handler (1996), for example, describes case studies that show that empower-
ment can be achieved when the administrative priorities of the powerful are
contested politically and also through ‘‘empowerment by invitation’’ when adminis-
tration creates opportunities for development of self-confidence and participatory
competence. He suggests that the latter form of empowerment is possible only when
power holders gain something from participation by dependent people, such as
stability, profitability, or legitimacy, and when such opportunities continue long
enough to allow a sense of efficacy and trust in participation to develop (Handler,
2002). Lucie White’s (2002) analysis of mothers’ empowerment through participa-
tion in a Head Start program illustrates his argument.
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Sociolegal research on the administration of welfare in the welfare state is poised
to break new ground by focusing on the complexity of organizational and insti-
tutional structures and processes that shape the law’s symbolic and constitutive
impact. State, local, and private compliance with statutory (and constitutional)
welfare law requirements; the spread of welfare program innovations among the
states (see, e.g., Soule and Zylan, 1997); symbolic compliance at the institutional
level; the ‘‘capture’’ of local programs by their social, political, and economic
context – all seem ripe for study. In turn, sociolegal poverty scholars exploring the
cultural and symbolic roles of law in the welfare state can benefit from available
literatures on the new institutionalism and organizational theory (Suchman and
Edelman, 1996; see also Smith, 1988) that address these and similar processes of
organizational change and development.

Governing Through Poverty – Two Challenges

for Research

The Russell Sage Foundation (Farley, Danziger, and Holzer, 2000) began its analysis
of the relationship between race and poverty in Detroit by asking why blacks and
whites live in segregated communities 50 years after racial covenants were declared
unconstitutional and 30 years after the Fair Housing Act outlawed racial discrimin-
ation in the housing market. The Foundation’s sociologists find an answer in public
attitudes toward race. They do not comment, as they should, that the law’s role has
been shaped by the same racial divide, notwithstanding seemingly benign actions of
the Supreme Court and Congress (cf. Freeman, 1998). Sociolegal scholars have
much to contribute to an understanding of law’s complex role in maintaining the
welfare state’s institutions that divide social classes and exclude many from equal
opportunity.

The problem of race

Lee Rainwater (1970) and Herbert Gans (1969), in separate essays, tried to explain
why oppressive poverty policies seemed different and difficult to attack politically.
Rainwater guessed that the wretched conditions and insecurity of the poor were
threatening to the mainstream, whose security and affluence similarly depend on the
contingencies of the labor market. The cognitive dissonance between the main-
stream’s sense of security and these ‘‘betrayers of the American dream’’ (Murphy,
1987: 116–17; see also Wuthnow, 1996) was relieved by creating an identity for the
poor that makes them different – self-indulgent, foolish, improvident, pleasure-
seeking, or corrupt. Today, in a world of increasingly insecure labor conditions,
these characterizations of the mainstream and the poor are no longer merely unself-
conscious underpinnings of identity but appear at the forefront of poverty politics
that keep an insecure working class allied with employers who are hostile to public
and private welfare. Gans always claimed the sources of punitive attitudes toward
the poor were much more concrete and visible. The existence of the poor benefits
more affluent citizens, taxpayers at large, and government administrators. Stereo-
typical thinking about the underclass makes it easier to go on enjoying these benefits.

Jonathan Simon (1997) has brought to our attention the increasing importance of
the image of the ‘‘other’’ in American governance. Simon has demonstrated that the
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growing divisions among racial groups and between rich and poor have greatly
altered our expectations for and practices of governance. The fact that such divisions
are marked by differences in culture and political perspective makes consensus,
negotiation, and reconciliation of conflicts among the interests of these groups
difficult. Simon argues that an image of the criminal ‘‘other’’– a person of color,
poor, predatory, and urban – drives a wide range of public policies of containment,
separation, statistically based crime prevention, and punishment that affect not only
criminal justice but also land use, transportation, public funding of schools, national
electoral politics, and other major institutional arenas.

Poverty, like crime, is also a means of governance. Welfare recipients, like crim-
inals, are stereotyped, reinforcing an image of an ‘‘other’’ whose morally undeserv-
ing behavior explains and motivates policies of redistribution and regulation.
Welfare dependency is perceived to be a pervasive moral threat, a fear legitimated
by the stereotypical identities attached to welfare mothers. Patricia Williams (1991)
asks what could possibly justify the shocking murder of a welfare mother in her
apartment by fully armed police for ‘‘resisting eviction?’’ Roberts (1997a) describes
‘‘genocide’’ through family planning programs whose racially disparate practices
have a significant impact on reproduction among poor black women. Images of the
unmarried teenage black woman render the public unsympathetic to welfare recipi-
ents and favorable to punitive conditions and harsh sanctions (L. Williams, 1995).
Like crime, welfare – and the racial stereotypes that sustain it – help constitute the
relationship between social hierarchy and social order.

To conduct more relevant and effective research on poverty, scholars must ac-
knowledge the deep racial fault line in American society and its effects on the
identity, self-concept, and behavior of the poor. Race is nearly invisible in main-
stream policy research on poverty, and this despite an incontrovertible reality: not
only are the experiences of persons of color who are poor different, but different at
least in part because persons of color are perceived and treated differently. Martin
Gilens (1999) observes a fundamental premise – unexamined in most research on
poverty – of the public perception of welfare in the United States: welfare (much like
crime) is a province populated by African Americans.

Scholars who want to understand poverty and the public policy debates that
surround it must grapple with race-coded discourse. Euphemisms such as ‘‘the
underclass,’’ ‘‘welfare poor,’’ and ‘‘cycle of poverty’’ may sanitize language, but
they cannot mask our racialized perceptions of poverty. Nor can they mask the
continuing processes of cultural and institutional separation that isolate African
Americans from the mainstream. Our race-coded discourse about poverty divides
the poor and working classes into two groups: whites who suffer the effects of
declining wages, benefits, and job security and therefore are deserving; and blacks
who a priori are stigmatized as potential welfare recipients and therefore are
undeserving. Until this divide is bridged, Gilens suggests, little will change in the
symbolic politics of poverty.

Our concerns about the deep divide between blacks and whites in America, as well
as the persistence of patriarchal values, should lead us to a more profound under-
standing of the stakes in the economic order that fuel them (see insightful criticism
by J. Williams, 1999; Roberts, 1997b). The division created by race is ultimately
part of a larger and more complex story of race, gender, and class, as Jonathan
Simon suggests, which greatly complicates the identities of the poor but also creates
a broader potential for political change.
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The problem of politics

Underlying the moral politics, welfare in all its forms has served dominant economic
interests, especially their interest in stabilizing the supply of labor. Katz (2001)
describes the relationship among the American welfare state’s three sectors – public,
independent (not-for-profit), and private. The private sector consists primarily of
employee pension and medical care, together with mixed public–private welfare
such as unemployment and workers compensation programs. One reason that the
stigma attaching to public welfare programs has remained difficult to change is the
political split between segments of the working class created by the mix of public
and private welfare – workers dependent upon private, contributory welfare are
opposed to being taxed a second time to support public welfare for still poorer, and
typically minority, unemployed persons (see Noble, 1997). Some political move-
ments by poor people have been sufficiently destabilizing in domestic politics to
influence the passage of more favorable legislation (Piven and Cloward, 1971).
More often, carefully limited liberalization of public welfare, for example during
the New Deal, has been supported by larger employers interested in labor market
stability.

Contemporary welfare reform is just one of many related changes in public and
private governance that is supported by stereotyping groups that dominant
economic interests want to control (Garland, 2001). The attack on ‘‘dependency’’
has included downsizing workers compensation, reducing worker security and
representation, restricting consumer access to bankruptcy, limiting relief to un-
employed and displaced workers, and contention over health insurance reform
(see McCluskey, 1999; Katz, 2001). Workers’ benefits not related to the bottom
line are characterized as a form of economic fat, privilege, and immoral depend-
ency, the mirror image of efficient, market-driven, and, therefore, ‘‘fair’’ labor
policy. All of these active interventions by the state to reregulate the labor market
enable employers to pursue low wage and flexible labor strategies to increase
profitability.

The assault on dependency thus creates a potential basis for broad political
coalition. Still more broadly, as Gilliom (2001) has suggested, the common experi-
ence of welfare state surveillance and control of citizens may provide an even wider
source of shared understanding and political action.

When law fails in its promise to become an effective enabling force for protecting
equal rights in the welfare state, we are left with ‘‘the long walk home . . . to politics’’
(Simon, 1992). The question is how to think about welfare politics. This final task
for law and society scholars has already been begun by examining the mutually
constitutive role of identity, welfare policies, and the practices of governance. Recent
law and society studies examine the effects of enacted law on everyday lives of
marginal and excluded persons (Engel and Munger, forthcoming; Munger, 2002;
L. White, study of Head Start mothers, in preparation), while others document
processes of constituency building, media imaging, and administration (Davis,
1993; Diamond, 2000; Piven and Cloward, 1977; McCann, 1994; L. Williams,
1995; Edelman, Erlanger, and Lande, 1993; Handler, 1996; Seron, Van Ryzin,
Frankel, and Kovath, 2001). But few have examined the process of political change
suggested by feminist histories (Minow, 1990; Schneider, 2000): how a cycle initi-
ated through reinterpretation of identities, movement building, and enactment of
law might lead to change for the poor.
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Conclusion

O’Connor has faulted mainstream poverty scholars for allowing themselves to be
coopted by the moral framework of conservatives and failing to create an effective
alternative understanding of the institutional sources of poverty. Yet many sociolegal
scholars who study law and poverty believe they are on a different course. Their
research has been motivated by a desire to expose injustice, tell the stories of those
oppressed by law, explain why such inequality persists in the welfare state, and
thereby create openings for change. Three qualities of recent law and society poverty
research suggest the importance of this commitment.

First, for most sociolegal scholars studying poverty the issue is now inequality, not
whether the poor have legal experiences that are different from the mainstream.
Critical histories of the origins of poverty programs and studies that relate poverty to
governance of the morally undeserving – the poor, unmarried mothers, minorities,
criminals, and the ‘‘underclass’’ – demonstrate that they are kept isolated and poor in
part because of benefits that others derive from law.

Second, researchers are no longer ‘‘seeing like a state’’ (Scott, 1998). Most re-
searchers have rejected the conceptualization of the poor that informs poverty policy
and administration and discourages research on race, the causes of poverty, and the
labor market. Ethnography, interpretive sociology, and cultural studies have
created sightlines for understanding poverty that are different from the state’s
own. Government-sponsored research, conducted according to a more limited
vision, plays an important role in legitimating welfare policy making but must
now be read in the context of research by sociolegal scholars and others that speaks
directly to the value of such policies from another perspective.

Third, scholars suggest many roles for themselves in bringing about social change.
Impact research and detailed case studies that describe processes underlying poverty
and injustice speak explicitly to the impulse toward (and faith in) reform. Studies of
voices of the oppressed, legal consciousness and resistance, and the poor’s political
capacity attempt to share the scholar’s power to create knowledge with those who
have the most direct need for it and the greatest interest in change. The latter are
‘‘participatory’’ in spirit – speaking with the oppressed so that scholars can accur-
ately represent their cause. Some scholars are self-consciously participatory in
method as well. Increasingly, scholarship suggests strategies for the activist scholar
or the scholar in collaboration with the political allies and subjects of poverty
research. Strategies include exploration of genuinely participatory methods for
research, debates about more egalitarian and mutually empowering relationships
with clients, mapping the opportunities for broader democratic participation in
resistance, rights-related movements, and a more inclusive moral discourse.

Scholarship on the relationships between poverty, inequality, and governance still
leaves many questions unanswered. Fortunately, sociolegal research suggests places
to begin answering the questions that poverty scholars find most compelling.
Scholars pursue a better understanding of who controls the market and how law
helps or hinders them. Scholars want to know more about how moral identity is
formed and changed. Research may eventually suggest how to ‘‘democratize’’ pov-
erty by making the identity of poor persons more visible and less alien to a large
proportion of the citizenry in modern, economically developed societies. Further,
power and change are often mediated by local social organization and politics, a vast
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uncharted terrain concerning the relationships between local empowerment and
laws that guide ‘‘devolution,’’ ‘‘decentralization,’’ and ‘‘marketization.’’

Finally, there is an emerging consensus that social change through rights will
frequently depend on politics. Politics may include the micropolitics of individual
resistance, but more significantly will require organizing movements in the public
arena. Scholars have suggested that there are openings for political escalation of
poverty issues. Movements may successfully deploy new rights, but have often failed
in their attempts to do so. Thus, scholars’ most ambitious project is understanding
how the poor’s experiences – including their experiences of subordination and
stigmatizing moral identity – can merge with the political interests of other citizens
in movements for rights that will enable reconstruction of a more democratic and
egalitarian affirmative state.
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19
Immigration

Susan Sterett

If the physicality, the brute force of law is ever clearly implicated outside of criminal
law, it is in immigration. People die in the desert crossing fromMexico, among other
places, to the United States. They die because the United States Immigration and
Naturalization Service has increased enforcement efforts along the geographically
more hospitable parts of the border (Thompson, 2001). They also suffocate in
shipping containers, trying to get past immigration officials (Lavery, 2001). People
sometimes die or disappear when they have been denied refugee status in a European
state and are returned to their home state (Harlow, 1994, War, 1994). Some people
languish in prison while they have an ambiguous legal status: immigrants convicted
of crimes are often subject to deportation after having served their sentence. Law
facilitates choices about movement as well as restricts them. Families form across
national boundaries through pregnancy, adoption, and marriage, sometimes in order
to comply with immigration laws. Children and spouses of those legally settled are
often entitled to settle, though sometimes after intrusive evaluations of family
relationships (Ihenacho, 1991).

Law is integral to immigration; without law applicable within and across national
state boundaries, what we call immigration would only be the movement of people,
with no legal consequences (Coutin, 2000). Migration despite states’ efforts to stop
it has led to questions concerning the sovereignty of states and their effectiveness.
Since law includes as well as excludes, and is both supranational as well as domestic,
focusing on ‘‘effectiveness’’ does not wholly capture the meaning of law. Further-
more, the marginal lives people lead when undocumented, the disappearance of
those who cannot gain refugee status, and the formation of families across national
boundaries demonstrate states’ ongoing power to govern population. That power
often works through bureaucratic governance in which officials and advocates
contest meanings of broad mandates. States, sovereignty, and international obliga-
tions are made through myriad daily decisions and negotiations.



 

Categorizing Immigration

Formal immigration policy often divides immigration into three types. People can be
admitted for reasons of labor demands in the host country, because they have family
connections in the host country, or as refugees. In addition, people accumulate time
in a country sometimes in violation of their conditions of entry, and can gain
permission to stay on humanitarian grounds (see e.g., Coutin, 2000). People can
(and do) strategize across categories, and state officials try to police that (Coutin,
2000; Salyer, 1994; Sterett, 1997a). For example, a state might be eager to admit a
veterinarian and less eager to grant refugee status. A lawyer would do well to
recommend to clients with the right job skills that they apply for a residence permit
on the basis of work skills rather than asylum, even if they entered the country
fleeing persecution. Migrants may or may not get that advice and migrants can
always find bad advisors eager to take their money.

The demand for labor and the difference in wages between the West and poor
countries have also meant that people settle without any legal status. Undocumented
workers clean houses, pick fruit and vegetables, and work in restaurants. Particularly
before the 1970s, states have also met demands for inexpensive labor by creating
temporary worker status, in which people are welcome as long as the host state
determines it needs the laborers. Both European states and the United States found
that people stay or try to when granted a temporary work permit, making temporary
work permits not as temporary and simple a solution to employment demands as
employers and states had hoped (Calavita, 1994; Wayne, 2001). In the United States
the employment of low-wage workers from other countries, whether on work
permits, or as undocumented workers, has depressed wages and seems to have
discouraged native workers from moving to places with high rates of immigration
(Jencks, 2001). While native workers with high skills have not as strongly opposed
the immigration of those who do not compete with them for jobs, they have opposed
the temporary work visas granted to those with competing skills (Wayne, 2001).
When workers are not in a country legally they are especially vulnerable to employers
and their decisions concerning work conditions, even if they legally are entitled to the
same work protections as documented workers. Where they are not, employers have
every reason to prefer workers who are not settled legally; undocumented workers
today sometimes occupy the most low-paid positions in which they are vulnerable to
abuses, such as not getting wages owed them (Calavita, 1998). In the United States,
many employers in low-wage sectors prefer recent immigrants, documented or not,
to native employees, particularly African Americans (Lichter and Waldinger, 2001;
Lee, 2001). Immigrants who gain work permits because they have particularly
valuable skills are in a different position.

Becoming legal can require documentation that is not always easy to muster. The
regulatory apparatus of the late modern state depends on papers (Ewick and Silbey,
1998; Torpey, 1999; Coutin, 2000). In many European countries and in the United
States, one can gain permanent residence permits by documenting continuous resi-
dence (Coutin, 2000; Groenendijk, Guild, and Dogan, 1998). That sounds easier
than it is: when people live with relatives or friends, their names may never appear
on any utility bills or rent receipts or leases. People may work without a work
permit, thereby not accumulating legal time that would allow them to gain a
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permanent residency permit (Calavita, 1998). Susan Coutin has argued that immi-
gration law creates ‘‘spaces of nonexistence,’’ in which people are not legally resident
in a country because they cannot document their presence. Without documenting
their residence, they are legally not there, which makes much of what they do illegal.
Yet they are physically present, absent from their home: they have, as legally
documented persons, disappeared (Coutin, 2000; for the impossibility of complying
with Spanish immigration laws, see Calavita, 1998). As Hannah Arendt put it in
1951, ‘‘The stateless person, without right to residence and without the right to
work, had of course constantly to transgress the law’’ (Arendt, 1951: 286).

Legal or not, immigrants, asylum seekers, and refugees have become increasingly
mistrusted and subject to exclusion through national policies and supranational
agreements. Nativism has colored political debates, particularly from the mid-
1970s, throughout Western countries. Nativism has arisen not only from economic
self-interest; popular debate has assumed that immigration will cause receiving
countries to lose their character, and that such a loss would be significant (see e.g.,
Perea, 1997; on earlier exclusions in the United States, see Calavita, 2000; Haney-
Lopez, 1996). Such a claim depends on a belief in racial difference: Europe, for
example, is opening its internal borders while reaching supranational agreements to
facilitate excluding others.

State Making and International Obligations

Immigration management is a state-making project: it enacts who belongs and who
does not belong inside the borders, a question usually precedent to citizenship
(Brubaker, 1992; Constable, 1993; Maurer, 1997; Torpey, 1999). States claim the
ability to exclude and include as a prerogative of sovereignty, which implies auton-
omy and control. The minutiae of paperwork required for legal residence is the
ordinary practice of making a state (Sayer, 1994: 371; Roseberry, 1994), engaged in
by administrative officials in local offices as much as prime ministers in national
capitals. Without officials to follow through on rules, the claims to being able to
exclude mean little. Only by attending to how officials decide can we begin to
understand how a state works, even if by attending to the details of decision making,
states become no longer easy to distinguish from the social forces they manage and
that shape them (see e.g., Calavita, 1992, 2000; Gilboy, 1991).

States’ claims to autonomy and control immediately raise questions about the
place of international obligations and how states interpret them. First, the Geneva
Convention on Refugees, drafted in 1951 in response to the terrible problems of
statelessness during World War II, defines a refugee as ‘‘a person who has a well-
founded fear of persecution for reasons of race, religion, nationality, membership of
a particular social group or political opinion’’ (as cited in Cohen and Joly, 1989: 8).
Accompanying the Convention is the principle of nonrefoulement: asylum seekers
cannot be returned to a country in which they are in danger. Both have been
incorporated in the European Union into the Treaty of Amsterdam, the fundamental
agreement now governing the European Union (Goodwin-Gill, 2001). Next, the
European Convention on Human Rights (ECHR), also a post-World War II docu-
ment, provides for a right against torture, relevant when people are subject to
deportation, and a right to effective internal remedies to pursue European rights.
The European Court of Human Rights has interpreted the right against torture to
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provide wider protection than the Geneva Convention by protecting against non-
state violence (Blake, 2001: 112). The ECHR also guarantees a right to a family life.
Immigrants who have long been settled in a country can find themselves subject to
deportation orders; one way of challenging such an order is via the ECHR, demon-
strating that deportation would destroy an existing family life. Finally, under the
Treaty of Amsterdam, the European Court of Justice also enforces the right of free
movement of labor, under which national restrictive regulations have been chal-
lenged (see e.g., Bhabha, 1998). Each of these instruments raises questions relevant
to law and society scholarship: how have states understood what they require? What
are the networks of knowledge and institutions that have defined what constitutes a
well-founded fear of persecution, or what constitutes a family life? Ties among
countries, the international conferences that promote sharing information (Riles,
2000), and the reports that collect that information (e.g., Groenendijk, Guild, and
Dogan, 1998; Guild, 1999; Guild and Harlow, 2001) all deserve attention in
understanding how immigration control has developed into a loosely coupled inter-
national regulatory regime.

In Europe, in addition to these international agreements and institutions, less
formal agreements govern immigration. European states have tried to harmonize
their immigration controls, facilitating movement within signatory states while
making it easier to exclude those outside (Guild, 2001). The Dublin Convention,
signed by the member states of the European Union in 1990, provides that the first
state in which an asylum seeker lands will be the one to determine refugee status. If
the asylum seeker landed in one member state before the one in which he or she
applies for asylum, the state may return the asylum seeker to what states call the
‘‘safe third country.’’ The point is to discourage forum shopping and to share
refugees (Neuman, 1993; Joly, 1996). However, officials in the border states that
are most accessible to poor states torn apart by war worry that they will find
themselves accepting the most immigrants and asylum seekers. In addition, as one
immigration barrister in the United Kingdom pointed out, the Convention discour-
ages taking anything into account that could ease the assimilation of asylum seekers:
for example, people might seek asylum in one country because it has historic ties
with the country of origin or because the asylum seeker has family members in that
country (Blake, 2001).

The Schengen Convention, also signed in 1990 but by fewer states, duplicates
provisions for asylum seeking in the Dublin Convention. It reaches beyond Dublin in
coupling the regulation of asylum seeking with the loosening of regulation of the
movement of those who are citizens of the member states. In coupling the two, it
poses most starkly the distinction between those who belong and those who do not,
and regional choices to differentiate them (Bhabha, 1998, 1999). Excluding people
becomes particularly important as the European Council has extended its commit-
ment to equal rights by declaring at the Tampere meeting in 1999 that the rights of
legal immigrants should be like those of member states’ citizens (Groenendijk, 2001:
232–5). After September 11, 2001, the European Union has committed itself to
further harmonization of immigration procedures to try to exclude people likely to
commit terrorist acts.

Constituting families is also regulated by the Hague Convention on Intercountry
Adoption, signed in 1993. Each signatory country chooses how to implement it
domestically, including the United States and many European countries (see e.g.,
Duncan, 2000). Intercountry adoption has grown internationally. The United States
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has received the most children, though countries throughout Western Europe are
receiving countries (Selman, 2000: 20). South Korea was once the predominant
sending country; China has replaced it, with Russia not that far behind. Each year
receiving countries accept about 30,000 children, about equal to the number of
people granted refugee status in the European Union, and about half the number
of people granted either refugee status or discretionary leave to stay in the countries
to which they have fled (Duncan, 2000; UNHCR, 2001: 10). The different rates of
intercountry adoption across national states result in part from law: some states
make it easy to adopt internationally while others do not.

Do international agreements make for a loss of control, or a loss of sovereignty for
national states (e.g., Sassen, 1996)? Some scholarship on the social welfare rights
within national states and the international obligations for human rights have
concluded that national membership is losing its significance (Aleinikoff, 2000;
Soysal, 1994; Jacobson, 1996). For the great numbers of those excluded from ever
entering the regulatory regime, or denied residency status after having entered,
however, states still have force (Bhabha, 1998; Brubaker, 1994). Enforcing inter-
national obligations requires domestic mobilization, and immigration law some-
times governs outsiders who can find it difficult to mobilize resources. Finally, states
that have committed to international obligations represent themselves as liberal
states, or states that are committed to human equality and rights. To live up to
those obligations hardly impairs their sovereignty; it enacts it (Joppke, 1998).
However, state officials are not always eager to implement rights. Officials hurry
to exclude people before they can invoke their rights. In Britain, Home Office
officials try to deport before someone can ask for an attorney. In 1993, Joy Gardner’s
struggle with Home Office officials led to her death; she rapidly became a symbol for
activists of the violence of immigration control (Harlow, 1994). In the United States
airlines put people on planes back home before they can ask for an exclusion hearing
(Gilboy, 1997). Most notoriously in the United States, those trying to reach the
country to apply for asylum from Haiti were prevented from entering in 1991 and
1992 to keep them out of the asylum system (see e.g., Neuman, 1993).

Administrative officials manage immigration in much greater detail than legisla-
tures do. Governments find flexibility when they can change policy without debating
it beforehand, which is often more likely when the control is through an executive
(Calavita, 1992). In Britain, the executive branch acceded to a decision from the
European Court of Justice and decisions from their own courts that made it more
difficult to implement a public policy that was hostile to marriages between citizens
of the United Kingdom and those who lived abroad, enforced against those from the
Indian subcontinent (Sterett, 1999). The British government has no obligation to
publish rules, and indeed they only announced this policy in response to a written
question in Parliament. In the United States the Immigration and Naturalization
Service announced that it would provide ‘‘S visas’’ and assistance in gaining citizen-
ship for all those who helped catch those responsible for the attacks of September
11, 2001. The American bracero program, which operated from World War II until
the 1960s, was legislatively authorized but depended on executive control. In Spain,
the constitutional regulation of the rights of immigrants is broad and vague; the
precarious legal existence immigrants experience is based in complex and often
contradictory administrative regulation (Calavita, 1998).

Particular decisions granting or denying residence or refugee status cumulate into
patterns that vary cross-nationally. To take refugees as a prominent example, in
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2000, the United States granted the largest number of people refugee status,
followed by Canada, Germany, and the United Kingdom. The United Kingdom,
Switzerland, Sweden, and the Netherlands granted most of the humanitarian status
decisions made, in which a state decides that someone does not quite meet the
requirements for refugee status but should be allowed to stay (UNHCR, 2001: 3).
People are granted refugee status at different rates as well, despite the common
international obligations. For example, in 2000 asylum applicants from Afghanistan
gained either refugee or humanitarian status at a rate of 35 percent in all countries
combined. Austria recognized 8 percent of people applying for refugee status from
there, Germany recognized about 25 percent and the United Kingdom recognized
about 40 percent (UNHCR, 2001). These vastly different recognition rates came at a
time when Human Rights Watch and Amnesty International condemned the Taliban
regime in Afghanistan for its persecution of the Afghan people. States have political
reasons for recognizing problems in one country more than another, though inter-
national obligations are to recognize individuals at risk, not national states. Even so,
the structure of support for claiming rights varies cross-nationally, and differences in
support are a good place to look to explain differences in recognition (Epp, 1998;
Conant, 2002: ch.2).

Getting Help: Using Domestic Support

Domestic pressures shape the practice of immigration control. States depend on
cooperation from nonstate actors. Employers and carriers have been drafted into the
business of immigration control. European states and the United States have enacted
carriers’ liability laws, making airlines liable for those who land without proper
documents. Airlines cooperate with immigration authorities in the United States to
try to pre-empt demands for exclusion hearings, and to return people rapidly to their
states of origin (Gilboy, 1997). Employers have also been drafted in the effort to
police immigration; in the United States they are subject to sanctions for employing
undocumented workers. The INS seldom implements sanctions, not least because it
is both politically and legally difficult to do so. For example, they allow ‘‘good faith’’
exceptions for employers who try to check immigration status (Calavita, 1990).
Political environments in the receiving country shape interpretation of rules: those
already settled from a country press governments not to examine closely those
entering from that country (Gilboy, 1991, 1992).

Class action suits, available only in the United States, challenge a policy rather than
the decision to exclude or deport one person. In the United States, for example, the
American Baptist Church, members of which gave sanctuary to people from El
Salvador and Guatemala in the 1980s, sued the American government for discrimin-
ation against Salvadorans and Guatemalans in granting asylum. In a settlement they
won a right to an asylum interview, under legal conditions that were made more
difficult via statute (Coutin, 2000: 4–8). The asylum seekers did not win everything;
administrative policy reinforced by legislation could and did still make it very difficult
for any claimant to win asylum. Still, lawsuits were one avenue to challenge adminis-
trative practices as a whole. In Europe, individual cases determine that one person
should not have been excluded. Officials can decide to read those cases as making a
common claim and applicable beyond the instant case or not (Conant, 2002). Class
action suits allow officials a little less room to limit a decision from a court.
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Taking cases requires access to lawyers. Those settled in a country usually have the
greatest ability to find help; they have settled friends and family and possibly an
ethnic association that can help. Asylum seekers are usually in a much worse
position. They arrive in a country in which they may not speak the language, and
in which they do not understand the legal system. Many have left friends and family
behind, and many have been subject to terrible acts at home, including torture and
loss of their home. Yet with outreach by those who can help in the country of
application, even those applying for asylum can muster a domestic application,
appeal, and judicial review.

For example, some countries provide legal assistance to those who file claims for
asylum. The United Kingdom funds the Refugee Legal Centre (www.refugee-legal-
centre.org.uk), which provides advice to asylum seekers. It also represents asylum
seekers who cannot afford private representation before the administrative author-
ities responsible for deciding claims. It has had a very good reputation among
solicitors and barristers. For example, in 1995 the Refugee Legal Centre used infor-
mation from similar organizations in other Western European countries concerning
the treatment of asylum seekers to get United Kingdom officials to treat even
Western European states as unsafe. That provided the factual basis to litigate
safety in the domestic courts, gaining the ability to apply for asylum in the United
Kingdom rather than elsewhere. Parliament responded by declaring through legisla-
tion that the member states of the European Union were safe, thereby cutting off an
issue from adjudication (Blake, 2001: 103, 117). Since the courts in the United
Kingdom are not generally well known for their willingness to read statutes in a
way favorable to those challenging the central government (Sterett, 1997a), the
victories in courts are testimony to the fact-gathering work of representatives and
the lawyering required to ensure that nothing they request looks like innovative
statutory interpretation.

NGOs that provide advice to those settled have also made rights more meaning-
ful. NGOs in France pursue test cases to the European Court of Human Rights from
the large numbers of expulsions the French authorities order (Groenendijk, Guild,
and Dogan, 1998: 38–9). The disproportionate number of losses before the ECHR
that France has had is as much a result of political organization as it is of distinct-
ively French violations of rights to family life. People settled in the United Kingdom
may avail themselves of the services of the Joint Council for the Welfare of Immi-
grants, a nongovernmental organization that provides advice and referrals to
lawyers. The line between NGOs and government can be blurry; in Britain, for
example, the government long financed one advisory service, and many advocates
for immigrants mistrusted it, seeing it as papering over exclusionary policies (on
NGOs, see Fisher, 1997). Finally, the government provides legal aid for those
pursuing judicial review, or supervision of administrative decisions. Both solicitors
and barristers have specialized in immigration law, and they have organized to
improve practice. The Immigration Law Practitioners Association collects and dis-
seminates knowledge to practitioners; it also responds to government policy pro-
posals. One goal of leading practitioners is to improve the level of practice in
immigration law, leading the organization to sponsor classes in focused areas of
immigration practice. These seminars, the discussion of issues, and the publication
of books on immigration practice by energetic practitioners all promote the avail-
ability of European legal rights. Not knowing the law is one practical limit on the
reach of decisions from the European Court of Justice (Conant, 2002). Legal aid has
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also made it possible to vindicate claims in the courts, keeping up the pressure
required to make European rights mean something. In the United States, NGOs
help to fill out the government paperwork required for Salvadorans applying to stay
in the United States (see e.g., Coutin, 2000).

Although decisions from the United States Supreme Court, the European Court of
Justice, and the European Court of Human Rights declare rights that states are to
follow, governments have to decide what to do with the decisions. They can use one
to govern the instant case or treat it as though it states a general principle applicable
in many cases. European approaches to law do not treat judicial decisions as binding
precedents, allowing domestic courts and executive officials to limit the meaning of
any decision to the case at hand (Conant, 2002). Without a number of suits brought
following an initial decision from the ECHR or ECJ, domestic officials have no
reason to pay any attention to the meaning of a case beyond the way it resolves the
instant case. Even in common law systems such as the United States, governments
distinguish cases from each other on the facts; repeat filings keep up the pressure.

The availability of people who care about immigrants’ international rights shape
the possibilities in deportation of people with family ties as well. The European
Court of Human Rights has held repeatedly that expelling immigrants with long-
standing ties in the signatory country in which they reside and few ties to their
country of nationality violates the Article 8 right to a family life. Ongoing political
pressure in the Netherlands ensured that immigration officials would take that ruling
into account (Groenendijk, Guild, and Dogan, 1998: 54–5). Administrative officials
in both France and the Netherlands refer to the relevant decisions from the Court,
but in France local immigration authorities have substantial discretion and expel
people despite the European Court decisions, leading to the NGOs taking test cases.
The significance of these rights, then, depends on the existence of NGOs willing to
follow through on implementation. In turn, dispersed state authority provides
multiple places to challenge decisions, encouraging organizations to try (Conant,
2001: 99, 2002: ch. 2). Of course, dispersed authority also increases the number of
people who can ignore decisions. Being able to challenge cases in domestic courts
and international courts, and the provision in some countries of legal aid to pursue
review in the courts, makes it more possible to challenge decisions.

Appeals to the public focus debate over exclusion on particular individuals,
sometimes promoting discretionary permission to remain. ‘‘Campaigns against
double punishment’’ in some European states accompany the case law that limits
the discretion to exclude those with extensive ties in the European state in which
they live. Those who participate in these campaigns argue that immigrants convicted
of a crime pay not only the price of a criminal conviction and a prison sentence but
also expulsion. To be expelled from the country in which one is living is to be subject
to punishment twice for the same crime. Embedded in that claim is the claim that
noncitizens are as entitled to live within a country as citizens are, erasing the legal
significance of citizenship. Both the United Kingdom and the Netherlands have
campaigns against double punishment (see e.g., http://www.ncadc.co.uk).

Each wave of asylum seekers provides new grist for the legal mill concerning
definitions of all the terms in the intercountry agreements that have been interpreted
domestically, from ‘‘safe third country’’ to ‘‘right to family life.’’ One prominent
London immigration solicitor in 1995 said sarcastically that he was grateful for the
policies of the government that were hostile to asylum seekers because they made
work for refugees’ lawyers. Each level of victory in confounding whether a European
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country is safe – something government officials thought they could take for granted
– or what constitutes a manifestly unfounded claim, can lead to legislative redefin-
ition to try to cut off litigation. Lawyers, administrative officials, legislators, domes-
tic courts, and international courts also constitute the fields of family and labor
immigration.

Law in Envisioning Where We Belong

States exclude because they also include. Benedict Anderson has conceptualized
nations as groups of people who imagine they belong together, and embody their
imagination in histories and cultural practices; scholars have applied and extended
his conceptualization to make sense of the ethnic admixtures that describe societies
(Anderson, 1983; Tan, 2001). In making choices about whose cultural practices are
acceptable or who can become a citizen and how, legal officials participate in
imagining the community. Those communities are cultural mixes in part as a result
of law: Bollywood movies from India find a large market in California’s Silicon
Valley because the United States government’s H-1 visa program has drawn com-
puter workers from India to the area.

Every state has had to confront diversity and what it means for citizenship,
particularly in light of the horrors of ‘‘ethnic cleansing’’ that accompanied fragmen-
tation in the late twentieth century. The basic frameworks of citizenship are jus soli,
or citizenship by birth, and jus sanguinis, or citizenship by blood (Brubaker, 1992).
Germany, which had represented jus sanguinis in its clearest form, excluded the
children of immigrants born in Germany from citizenship. Even Germany has eased
naturalization and allowed provisional citizenship to children of immigrants whose
parents were legally resident for eight years (Brubaker, 2001: 538–9). States that
allow citizenship by birth explain their cultures either as one in which immigrants
must assimilate to the dominant culture, though even the most assimilationist states
have recognized difference in public policy (Brubaker, 2001), or as one that is
multicultural.

Recognizing difference seldom comes easily. In France threats from the right cut
off the beginnings of what Americans would call bilingual education (Brubaker,
2001: 536). For nativists in Britain, integration into Europe and the ways that it
makes identity as cultural homogeneity impossible to maintain has been experienced
as an invasion (Darian-Smith, 1999).

Between a right to family life, chain migration settling family members of those
already settled, and the granting of permits based on long-term residence, people
emigrating experience belonging as living in between places. Furthermore, remit-
tances back to the country of origin maintain material ties, and the Internet makes it
easier to maintain personal ties (Anderson, 1994; Chander, 2001). Political theorists
have tried to explain and advocate different models of belonging. Will Kymlicka and
Bhikhu Parekh have argued that multicultural societies must respect cultural differ-
ences and practices. For Kymlicka, how that plays out depends on how a culture
became part of a state – through subordination or through immigration (Kymlicka,
1996; Kymlicka and Norman, 2000, Parekh, 2000, Waldron, 1992). To say that a
state is multicultural says little without attending to the details of practices. Who
does a state take to be a spokesperson on what a culture requires? For example, to
accept what men chosen as leaders say is to recognize cultural difference at the cost
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of subordinating women (Okin, Cohen, Howard, and Nussbaum, 1999; see also
Sterett, 1997b). Doubts about what happens to individuals when we recognize
cultures color critiques of Kymlicka’s work (Okin et al., 1999; Barry, 2001).

Emphasizing the individual as the constitutive element of politics, however, can
invite us to ignore the stories that brought people to where they are, stories that can
best capture the intercultural space people make (Coutin, forthcoming; Yngvesson,
2002). That may or may not matter in law. For example, the United States has mass
naturalization ceremonies to welcome new citizens. Naturalization frames the
United States as the chosen country, the one to which people willingly move (Coutin,
forthcoming). Relying upon choice strips away the political and historical context of
that choosing: the dire trouble at home and the family members who are already in
the United States (Coutin, forthcoming). Although the United States bases govern-
ance on consent, we have no formal ceremonies for acceding to citizenship upon
adulthood for those born here. Without a ceremony of agreeing to citizenship, the
contractarian element of American citizenship is rather abstract, learned in courses
about the meaning of the Constitution or in debates about the obligation to work as
an element of what it means to be American (Shklar, 1991). As Bonnie Honig has
argued, mass naturalization ceremonies enact belonging publicly for us; they are as
much for those who already belong as for those who are just joining. They tell
citizens that the United States is a country worth choosing (Honig, 2001: ch. 4).

No matter how people experience belonging, states draw lines that include and
exclude, shaped by international commitments. Drawing lines based on race or
presumptions concerning which cultures most naturally belong fits badly with
complex cultural and historical ties. In the early twentieth century, Asian people
settled in the United States were denied citizenship. Long before anyone argued for
multiculturalism, they could (and did) point out their assimilation, from having
served in the military to having attended American universities, but they still could
not become citizens because of their race (Haney-Lopez, 1996; Calavita, 2000). In
the process of excluding, courts and immigration authorities moved uneasily be-
tween popular and scientific meanings of race, teaching us more about those doing
the categorizing than those categorized.

National Security and Immigration Control

In the First World, the focus in public debate about immigration before September
11, 2001 concerned labor migrants and asylum seekers and under what conditions
both should be allowed to stay in the country. After September 11, state officials
around the world have discussed national security and the rights of both citizens and
noncitizens. In Europe, very few people had been excluded at the borders or
deported as a result of national security concerns before September 11 (Groenendijk,
Guild, and Dogan: 1998: 45–6, 67). The European Court of Human Rights has held
that a threat to national security cannot allow deportation to a country likely to
torture the deportee (Goodwin-Gill, 2001: 150–1). Beyond the formal statement of
rights, problems of coordination of policy plague expulsion orders: in Germany and
Spain, for example, local authorities are responsible for determining who should be
expelled, and the orders are not always enforced. In the United States, detaining
people on immigration violations has permitted the national government to investi-
gate them as public security threats, making visible the use of immigration law as a
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disciplinary force. The policy in the United States to provide different trial proced-
ures for those accused of terrorism and who are not citizens of the United States also
makes it clear that declaring the death of the legal significance of citizenship is
premature. Even the rights of citizens are uncertain, as they often are in wartime;
the Bush administration has designated some citizens enemy combatants who are
therefore not subjects of the civilian courts. International instruments form the
context for the exercise of immigration control for reasons of national security as
well: Spain declared that it would not allow extradition to the United States of those
accused of terrorism because the United States allows the death penalty (Dillon with
McNeil, 2001).

Migration has been a central topic of concern across disciplines; scholars often
emphasize the significance of legal categories such as rights and sovereignty. Law
and society scholars can analyze (and have analyzed) these broad categories, to see
how participants make and unmake them in the routines of trying to control
movement. Officials, political campaigners, and lawyers and immigrants themselves
all have made immigration law, though not just as they would have chosen.

Note

I am grateful to Kitty Calavita, Lisa Conant, Susan Coutin, and Austin Sarat for comments on
earlier drafts of this essay.
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20
Commodity Culture, Private

Censorship, Branded
Environments, and Global Trade
Politics: Intellectual Property as a
Topic of Law and Society Research

Rosemary J. Coombe

Intellectual property has become a rich topic of interdisciplinary inquiry in the past
15 years, attracting the interest of anthropologists, communications and cultural
studies scholars, economists, geographers, historians, traditional legal scholars,
political scientists, sociologists, and philosophers. Not all of this scholarship ad-
dresses the role of intellectual property in actual social contexts, however, and a
great deal of it is both hypothetical and abstract. Scholarship on intellectual prop-
erty that represents a ‘‘law and society’’ approach is explored here through dominant
themes in the literature. Briefly, these include the effect of intellectual property rights
(IPRs) in shaping conditions of communication, the exercise of IPRs as a new form
of social power, the spatial politics of branded environments, the cultural power of
fame afforded to celebrities, global inequities occasioned by the emergence of trade-
based intellectual property protection for informational goods, and a concern with
the fate of the public domain in this new information economy.

The Commodification of Culture:

The Communicative Conditions of

Intellectual Property

One of the dominant themes in the interdisciplinary study of intellectual prop-
erty concerns the ways copyright, trademark, and publicity rights (and to a lesser
extent laws of unfair competition, design patent, and database protection) shape



 

communications in capitalist societies by enabling the commodification of cultural
texts. Most critical scholars of intellectual property agree that the law of copyright
has expanded protections for owners of artistic, literary, and musical works to
the detriment of the public domain by threatening freedom of expression, inhibiting
creativity, and stifling democratic dialogue. Communications scholar Siva
Vaidhyanathan (2001) makes a convincing case that the history of copyright in the
twentieth century is one of continually expanding, lengthening, and strengthening
protections and that American copyright policy has lost sight of its original goals:
‘‘to encourage creativity, science, and democracy. Instead, the law now protects the
producers and taxes consumers. It rewards works already created and limits works
yet to be created. The law has lost its mission and the American people have lost
control of it’’ (Vaidhyanathan, 2001: 4). In this prognosis, Vaidhyanathan joins a
large number of legal scholars such as Keith Aoki, Yochai Benkler, James Boyle, Julie
Cohen, Niva Elkin-Koren, Wendy Gordon, Peter Jaszi, David Lange, Mark Lemley,
Jessica Litman, Neil Netanel, Lyman Ray Patterson, and Pamela Samuelson.
I summarize his work because it is comprehensive, current, and accessible, and
because, in keeping with the emphasis here upon law and society scholarship, it
engages in primary as well as secondary research.

The history of the US Constitution indicates that the copyright clause was not
considered a property right but a policy that balanced the interests of authors,
publishers, and readers so as to provide an incentive for the creation and distribution
of new works. Its framers recognized that creativity itself depended upon the use,
criticism, supplementation, and consideration of prior works. Authors’ exclusive
rights were a necessary evil in a market economy – a limited monopoly to encourage
creation for the purpose of furthering progress in the arts and sciences, the learning
essential to an enlightened citizenry, and the ongoing enrichment of the public
domain. This was considered a ‘‘tax’’ on the public (Vaidhyanathan, 2001: 21) but
one that was strictly limited in time so as to ensure that works became part of the
common property of the reading public. The right was also limited in scope; it
protected the work’s expression but not the ideas it contained. Thomas Jefferson was
ambivalent about the copyright (and patent) power (Chon, 1993). He was suspi-
cious of concentrations of power afforded by artificial monopolies and was afraid
that the protection of expressions would ultimately expand to attempts to control
the use of ideas by creating artificial scarcity, limiting access, fixing prices, restricting
licensing, intimidating potential competitors with threats of litigation, and misrep-
resentations of the law. Thus Jefferson forewarned us about the ‘‘negative external-
ities’’ that characterize copyright practice today (ibid.: 24).

The original constitutional mandate for US copyright has been abandoned in the
twentieth century in favor of a neoliberal vision that locates and protects ‘‘property’’
at all costs and sees nothing desirable in any form of ‘‘public goods.’’ The distinction
between ideas and expressions is eroding, the ‘‘limited times’’ of these monopolies
are ever longer, and the public’s fair use privileges are diminishing through techno-
logical change and international pressures. Copyright is increasingly used as a form
of corporate legal intimidation. In Owning Culture (2001) communications theorist
Kembrew McLeod also makes this point and shows that ever more areas of social
life are being transformed by the expansion of IPRs. Folk music, for instance:

. . . is based on the practice of drawing on existing melodic and textual elements and
recombining those elements in ways that create a song that can range from a slightly
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modified version of an older song to a wholly new piece that contains echoes of familiar
melodic or lyrical themes. At the center of this mode of cultural production is intertext-
uality, in which texts are (re)made from other texts to create a ‘‘new’’ cultural text.
(McLeod, 2001: 39)

These acts of production and performance are increasingly defined as copyright
infringements. As a consequence, folk music itself is transformed. In attempting to
avoid legal scrutiny, professional musicians produce music that has less and less
relation with folk traditions. Others are deprived of rights to engage in many acts of
musical creativity in performance. Historical links with culturally diverse oral
traditions are thereby severed. Emphasis upon intellectual property tends to exalt
originality rather than creative variation, singular authors rather than multiple
interpreters, canonical works rather than social texts, and to privilege a moment
of inscription over the process of ongoing appropriation even though the latter is
actually the way most popular music is made.

Judges and lawyers, McLeod argues, have been predisposed to ‘‘freeze’’ or at least
slow modes of intertextual cultural production. Certain appropriators (those with
corporate backing and the power to engage lawyers) are permitted to control and
contain the circulation of ‘‘their’’ copyright works, even when these have been taken
from the public domain or from the folk traditions of peoples whose music has not
been legally protected (African-American and indigenous peoples’ traditions in
particular). Other popular tunes – like ‘‘Happy Birthday to You’’ – have made
their way into everyday life and ritual, after having evolved from a number of
sources over the years. Nonetheless, the melody – composed by two school teachers
borrowing from the public domain – was registered as a copyright in 1935. The
lyrics, created by children in classrooms and parties, are nonproprietary, but every
time the song is sung in public, a royalty is due to the copyright owner. The song’s
very popularity ensures that its value continues to grow. The copyright continues to
change hands and to attract more powerful owners because managing these rights
requires an ever larger and more aggressive team of lawyers. Not surprisingly, it is
now controlled by AOL/Time-Warner (with the American Society of Composers,
Authors, and Publishers who administers the performing rights) who ensure that
restaurant owners, summer camps, daycare centers, and telegram delivery services
pay the royalties due for the customary musical means of celebrating birthdays.

Copyright has become a means of rewarding the economically privileged with
even further compensation and cultural control, Vaidhyanathan notes, while taxing
and limiting the activities of the general public. Copyright policy, however, is not
made in the public sphere but in highly specialized courts, tribunals, and hearings
where those who might represent the public interest find themselves up against
lawyers for Microsoft and Disney. These developments correspond to a:

. . . steady centralization and corporatization of information and access . . .Occasion-
ally, technological innovations such as the Internet threaten to democratize access to
and use of information. However, governments and corporations – often through the
expansion of copyright law – have quickly worked to correct such trends . . . a healthy
public sphere would depend on ‘‘thin’’ copyright policy. (Vaidhyanathan, 2001: 7)

This would entail protection ‘‘just strong enough to encourage and reward aspiring
artists, writers, musicians, and entrepreneurs, yet porous enough to allow full and rich
democratic speech and the free flow of information’’ (Vaidhyanathan, 2001: 5).

intellectual property 371



 

However, once all questions of authorship, originality, use, and access to ideas and
expressions become framed in terms of property rights, discussion simply seems to
end and maximum protection seems ordained; how can one argue in favor of theft
(ibid: 12)? Thus, Vaidhyanathan suggests, we need to change the terms of the debate
to invite the creation of an intellectual or information policy that takes into account
the social need for expressive cultural activity and democratic dialogue.

Scholarship on trademarks illustrates similar tendencies. Legal scholars are con-
cerned with the social and cultural implications of expanding trademark protec-
tions, the lack of a specific and certain ‘‘fair use’’ defense, and the widening doctrine
of trademark ‘‘dilution’’ (liability for use of a trademark that ‘‘dilutes’’ its meaning or
merely detracts from its positive connotations but does not confuse consumers)
(Aoki, 1993, 1994, 1997; Coombe, 1991; Dreyfuss, 1990, 1996; Gordon, 1990;
Lemley, 1999). The uncertain legal status of using IPR-protected texts in satires and
parodies has long been an area of fascination for law students, scholars, and in the
general press (Cordero, 1998; Klein, 2000; Kotler, 1999; Pearson, 1998) and it has
become a new basis for corporate intimidation on the Internet (Schlosser, 2001).

In my legal ethnography The Cultural Life of Intellectual Properties (Coombe,
1998a) I show how intellectual properties shape and invite dialogic practices of
making popular culture in which the signifying properties of intellectual property
holders are reappropriated by others who simultaneously inscribe their own author-
ship of those works the law deems to be owned by their corporate disseminators
(Coombe, 1998a: 23). With respect to trademarks the law clings to the ideological
belief that ‘‘through investment, labor, and strategic dissemination the holder of a
mark creates a set of unique meanings in the minds of consumers . . . and that this
value is produced solely by the owner’s efforts’’ (ibid: 61). The ‘‘distinction’’ that
accrues to a mark, in short, is legally treated as a capital asset (goodwill). ‘‘Sociolin-
guistics and anthropological scholarship would suggest, instead, that meanings are
always created in social contexts, among social agents, in social practices of commu-
nication, reproduction, transformation and struggle: in short, that cultural distinc-
tion is socially produced’’(ibid). Trademarks are potentially arenas of struggle that
embody the dialectic of two tendencies: the monologic (linked with authority and
officialdom) and the dialogic (tendencies of those who are other to authority to
transgress and transform the forms they encounter). This movement of meaning
between center and periphery is a dynamic and productive one. Conditions of
cultural hegemony are always at risk because they must be continually articulated
and are constantly rearticulated by the agencies of others. The law promotes and
protects a monologic communicative environment in which those who hold intellec-
tual capital are permitted to make signs uniaccentual rather than acknowledge the
social struggles that are inherent in signs because meanings are contested and contin-
gent. ‘‘Intellectual properties often operate to stifle dialogic practice in the public
sphere, preventing people from using the most powerful, prevalent, and accessible
cultural forms to express alternative visions of social worlds’’ (Coombe, 1998a: 42).

Laws of copyright and trademark also appear, however, to provoke those who
have an affective relation to the forms that IPRs protect into forming communities
dedicated to forging alternative moral economies of value to counter those of their
corporate proprietors. This is illustrated by sociologist Andrew Herman and com-
munications scholar John Sloop (1998) in a discussion of a copyright and trademark
lawsuit against a group of performance artists called Negativland. This group
created music by compiling samples taken from the media landscape ‘‘to produce
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what could best be described as parodic collages of various spectacles of contempor-
ary culture’’ (Herman and Sloop, 1998: 4). In the ‘‘song’’ at issue, they pulled
together samples from a single composed by the band U2, quotations from inter-
views with that band’s members, and outakes from television shows to comment on
the ways in which bands are marketed and achieve popularity in mass culture. The
case generated a great deal of controversy and conversation amongst Negativland’s
fans. They used the Internet to comment on the propriety of using intellectual
property in this fashion, the need to protect this kind of art and those who make
it, and the necessity of freely appropriating cultural forms from the mass media to
make authentic art in postmodern conditions. Digital communications were used to
create communities of judgment upon the exercise of IPRs as a form of private
censorship for corporate profit. Fans also created an alternative space for the music
to be appreciated. As part of their legal settlement with the music publishers and the
record company Negativland was prohibited from further distribution of the
offending song, required to retrieve and to destroy all copies of it, and compelled
to assign the copyright in the satire to the record company so that it could exercise
control over its future use. Their satire was considered to dilute the value of the
corporate investment in U2 (which the latter’s lawyers argued, had acquired the
status of a brand) and thus to pose a threat to consumer goodwill (a corporate asset).
Nonetheless, proliferation of digital copies of the offending work among electronic-
ally linked fans made it impossible for the corporation to effectively police these
demands, creating negative publicity for U2 that ironically worked to further dilute
whatever goodwill the corporation felt they were protecting.

These studies are indebted to the groundbreaking book Contested Culture
(Gaines, 1991), an early work addressing the emergence and impact of intellec-
tual property law in contemporary consumer societies. Gaines considers intellectual
property law as an object of culture and a discourse of power that restrains persons
and regulates other cultural forms (1991: 4) by restricting the availability of popular
signs and shaping the social production of meaning. Copyright, for example, inter-
ests her to the extent that it can ‘‘function in two opposite ways’’ (ibid: 9). To the
extent that copyright is enforced, it puts limits around elements of culture and to
the extent that copyright is not extended to a particular form, it can make those
forms available to others. She refers to this as ‘‘the double movement of circulation
and restriction’’ (ibid.). To the extent that forms are accessible, however, they are
also available to be turned into new forms of intellectual property that will, at some
point, return to the public domain. (Progressive extensions of the copyright term,
however, make it less likely that cultural forms will return to the public sphere while
they still have cultural value.)

Gaines limits her study of intellectual property, however, to its canonical texts; she
examines appellate case law and legal treatises exclusively, and in this way reinforces
the law’s own understanding of itself as a body of authoritative texts. For most law
and society scholars this is an inadequate understanding of where law exists and
how it functions. Law and society scholarship is concerned with the ways in which
law shapes consciousness, the ways in which it enables us to perceive the world in
particular but limited ways, and the resources it provides for forging identities and
communities. Nonetheless, given that Gaines’s study is concerned with law as a form
of ideology, the emphasis upon key appellate cases is not misplaced. These do
provide important texts for exploring the categories, contradictions, and forms of
argumentation characteristic to liberal legalism.
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Trademark, copyright, unfair competition, patent, and publicity rights laws pro-
vide cogent instances of the ideology described as the commodity form of bourgeois
law by jurist Evgeni Pashukanis in the 1920s. This law is structured around the
individual (who in liberal legalism may well be a corporation) as the juridical holder
of property rights including those over his or her own personality. The subject who
holds rights is created by those rights. Individuated personality provides the ideo-
logical basis for this capacity for holding rights which is itself a fiction created by the
needs of the commodity form; only when a subject is needed to engage in the sale of
labor as an exchange value is it ideologically necessary to create the individual who
has the freedom to contract. IPRs are an important area of bourgeois law in which
the forms assumed by the legal subject are inscribed, as well as being the major legal
site in which the extension of the commodity form to ever more areas of the social
and natural world is both legitimated and contested.

Literary theorist John Frow (1995) and sociologist Celia Lury (1993) are drawn to
issues of intellectual property precisely because they reveal just how fundamental
this liberal category of the person is to capitalist accumulation. As Frow puts it, ‘‘the
concept of the unique and self-determining person – precisely what seems most to
resist the commodity form’’ (1995: 144) is used to legitimate – through such ideas as
originality, invention, and the singularity of aesthetic labour – the commodification
of ever more cultural forms. The application of measurable labor to raw materials to
produce a work that expresses the unique character of each individual’s personality
and creativity – authorship – is fundamental to the means by which IPRs are
justified, expanded, and denied (Boyle, 1996). The trope of authorship emerges in
cases as diverse as the ownership of human cell lines, celebrity personas, plant
genetic resources, folklore, and agricultural cultivation methods.

The study of celebrity provides a clear instance of the commodification of the
human persona. Sociological studies address the social construction of the celebrity
and the ways in which the famous become marketed as products and help to market
products by investing goods with the symbolic values the public associates with the
celebrity. The law enables the famous to protect their name, image, and other indicia
that the public has come to associate with the celebrity persona. Law and society
scholars are concerned that the enormous expansion of legal protections for publi-
city values, has enabled publicity rights to effect forms of private censorship, and
question the ideological nature of the law’s rationale for these protections (Coombe,
1994; Cordero, 1998; Frow, 1995, Gaines, 1991; Langvardt, 1997; Madow, 1993;
McLeod, 2001). Many consider the peculiarities of the historical transmogrification
of a right of privacy into a right of publicity in the United States. For years judges
shared the public belief that the famous had chosen to live in the public eye and thus
could not complain of any invasion of privacy when their image was publicly used.
Eventually, the common law was ‘‘reconciled’’ with the advertising practice of paid
use for celebrity names and imagery. The right to be left alone became a right to
decide how and when to replace privacy with publicity by vesting the exclusive
rights to authorize publicity. The right to assign and license rights of mass reproduc-
tion was vested in an individual whose persona was, in the process, commodified.
Intellectual property law followed commercial practices by acknowledging a right to
protect new areas of capital investment while claiming that the right it was protect-
ing was based in property. As the legal realists noted, the law purported to base the
protection on the economic value, when in fact the property would have no value
unless it was legally protected (Gaines, 1995: 135).
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As Frow (1995) and Coombe (1998a) demonstrate, the law does more than
simply protect the celebrity’s name and likeness. By encompassing ever more repre-
sentations in the public sphere that are associated in any way with the celebrity, it
encroaches upon the cultural activities of making social meaning. It enables celeb-
rities to control social activities that draw upon their iconic status in society and
places unnecessary restrictions upon cultural vocabularies available for expressive
activities. Gaines, Madow, and Coombe all take note of cases in which those who
controlled legal rights over popular cultural icons objected to subcultural usages of
celebrity indicia; they insist upon the social significance of this work of reclaiming
images in different registers of value. They argue that owners of celebrity texts can
never wholly control this activity or the new contexts in which these images will
circulate to accumulate new meanings. Informed by semiotic scholarship on the star
image as a socially created phenomenon, these cultural analyses illustrate how social
actors make meaning with the images mass culture provides them. Fans also
forge identities and communities while creating new norms, values, and ethics of
propriety with respect to the use of celebrity images (Coombe, 1994). In these social
responses to the exercise of IPRs we see the creation of alternative moral economies
of value.

Sociological studies of how intellectual property shapes communicative condi-
tions now tend to consider particular social institutions and locations. The extension
of copyright and patent appears to be transforming communicative exchange in
digital environments (Lessig, 2001; Litman, 2001), in universities (McSherry, 2001;
Polster, 2000), in scientific research generally (Reichman and Uhlir, 1999, 2003),
and in biopharmaceutical research particularly (Rai and Eisenberg, 2003). These
studies are critical of recent extensions of IPRs which appear to be inhibiting
expression, research, development, and innovation.

Controlling Access: The Exercise of

Intellectual Property as Social Control

In The Age of Access (2000), social critic Jeremy Rifkin makes global pronounce-
ments on the social consequences of intellectual property. Although he rarely ad-
dresses the law as such, the ‘‘new economy’’ he explores is fundamentally dependent
upon the strategic exercise of IPRs. Looking at changes in corporate investment
and business strategies, he suggests that ownership and exchange of real and per-
sonal property is giving way to new relationships. ‘‘In the new era, markets are
making way for networks, and ownership [of physical properties] is steadily
being replaced by access [to suppliers of intangible goods]’’ (Rifkin, 2000: 4). IPRs
become more significant as companies attempt to divest themselves of real estate,
inventories, and equipment. ‘‘Concepts, ideas, images – not things – are the real
items of value in the new economy. . . intellectual capital, it should be pointed out, is
rarely exchanged. Instead, it is closely held by the suppliers and leased or licensed to
other parties for their limited use’’ (ibid.: 5) in strategic networks that operate to
concentrate power in fewer corporate hands. These relationships are dependent
upon the strategic licensing and pooling of trade secrets, patents, trademarks, and
copyright.

Rifkin estimates that a full 40 percent of the US economy is made up of new
information-based industries and life sciences industries (2000: 52) whose major
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assets are intellectual properties. If Rifkin is correct in his prognosis that every
industry is becoming more knowledge-intensive and that all corporations in this
knowledge-intensive industry (from software to the automotive industry) aspire to
rid themselves of physical assets and employees, then an economy based on the
exercise of IPRs may also ensure greater concentrations of power. This new form of
power appears to be less accountable to people and communities or for the condi-
tions of human work and habitation it enables.

The concept of ‘‘informational capital’’ is important to an understanding of
‘‘knowledge-intensive’’ industries in the new economy. Briefly, goods are informa-
tional to the extent that their value lies predominantly in their symbolic or textual
components rather than their physical substrate or medium of delivery. Things like
literature, music, films, software, chemical compositions, methods of manufacture,
screenplays, business formats, or furniture designs are fundamentally ‘‘public
goods.’’ This means that until they are made artificially scarce by the imposition of
legal restrictions on their use, they could be easily copied and transposed to new
mediums. It is through IPRs that capital in informational goods is created, and as a
consequence of technological advances in genetic sequencing all flora, fauna, mi-
crobes, plant germplasm, cultural knowledge, and even human cells are now, poten-
tially, informational goods (Coombe, 2003b).

Many product life cycles have become shorter as a consequence of technological
innovations in computer memory and telecommunications speeds. As ‘‘products
come alive with information and animated with continual feedback, the pressure
to upgrade and innovate increases’’ (Rifkin, 2000: 20). More investment goes into
the research and development of the information components while the costs of
embedding it in its material form decline. Only to the extent that this informational
core is protected by intellectual property (e.g., protected against the copy of its
integrated circuit topography, the reverse engineering of its technology, or shielded
from unauthorized appropriation of its software or its DNA sequence) will it yield
profit. Ironically, Rifkin’s research reveals that most products become obsolete very
quickly and R&D costs must be recouped long before the underlying protection
expires (current terms for IPRs are thus obviously too extensive). It also suggests that
the new economy’s reliance upon intellectual property is fostering relations of indus-
try ‘‘cooperation’’ that in other eras might have been considered anticompetitive:

Shorter process and product life cycles and the increasing costs of sophisticated high-
tech research and development – as well as the additional marketing costs involved in
the launch of new product lines – have led many firms to come together to share
strategic information as well as to pool resources and share costs as a way both to
stay ahead of the game and to ensure against losses in an increasingly mercurial,
volatile, and fast-paced cyberspace economy. (Rifkin, 2000: 23)

This may have less than optimal consequences from the perspective of consumers.
The pooling of patents, for instance, and the conditions corporations impose upon
other corporations who need access to their intellectual properties may result in a
decline of research, a slowing down of innovation, and fewer and more costly
products in the market. The exercise of patent rights over simple gene sequences
(objectionable even under traditional legal principles) has created new obstacles to
biomedical research (Heller and Eisenberg, 2000). Holders of IPRs in the products of
basic research may refuse to license their technology unless they retain a veto over all
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future uses of it and insist that licensees provide royalties from all products derived
from the licensed use. Licensing costs may become so prohibitive that they function
to limit innovation in the field. Difficulties in bargaining between ‘‘upstream’’ and
‘‘downstream’’ researchers become formidable (Rai, 1999).

Genes are the raw materials of biotechnology, one of the growth sectors of the
new economy. Petrochemical industries have become life-science industries, shifting
from chemical to genetic research and innovation. They have been immeasurably
aided by recent changes in patent law:

Like nonrenewables, genes exist in nature and must be extracted, distilled, purified, and
processed. . . .When genes with potential commercial values are located, they are
patented and become, in the eyes of the law, inventions. This critical distinction
separates the way chemical resources were used in the industrial era from the ways
genes are being used in the biotech century. When chemists discovered new chemical
elements in nature in the last century, they were allowed to patent the processes they
invented to extract and purify the substances, but were not allowed to patent the
chemical elements themselves – patent laws in the United States and in other countries
prohibit ‘‘discoveries of nature’’ from being considered inventions . . . In 1987, however,
in apparent violation of its own statutes . . . the PTO issued a sweeping policy decree
declaring that the components of living creatures – genes, chromosomes, cells and
tissues – are patentable and can be treated as the intellectual property of whoever first
isolates their properties, describes their functions, and finds useful applications for them
in the marketplace. (Rifkin, 2000: 65–6)

Much of the world’s gene pool is likely to be controlled by a handful of corpor-
ations unless other forces intervene. This will have significant implications for human
well-being (Amani and Coombe, forthcoming). People’s own cell lines may be owned
by those medical authorities who isolate these from their tissues; those who require
medical treatments based upon these lines will thus be dependent upon those author-
ities and the payments they demand. Research into the development of treatments
that require access to several sequences may be deterred by the high transactions costs
of obtaining multiple licenses. Genetic screening and diagnostic tests that use propri-
etary sequences are much more expensive to use and may be too costly for insurance
companies to cover. Holders of these IPRs maintain close control over networks of
licensees who are expected to share the profits of their own (more socially beneficial)
research. Such practices operate to eliminate markets of buyers and sellers, and to
restrict competition. As Seth Shulman notes, ‘‘we have yet to establish a clear sense of
what anti-trust means in the knowledge economy’’ (1999: 190).

The ‘‘Hollywood Organizational Model’’ posed by Rifkin is an exemplary in-
stance of such network-based approaches to organization (Rifkin, 2000: 24–9).
Once again, the exercise of IPRs ensures its profitability. The early film industry
relied upon ‘‘Fordist’’ mass production principles and vertical integration. The
forced divesture of cinema chains under antitrust law pushed the industry to con-
sider new methods of production that relied upon more customized production of
fewer film products – the ‘‘blockbuster’’ whose value was built through advertising
and the capitalization of merchandising rights. Such values required legal protection
of ever more aspects of the expressive product (not only the film itself, but its
characters, its footage, its memorable stills, its title, and other distinguishing fea-
tures) as exclusive properties. Production companies realized that exercising these
IPRs enabled them to control returns from a film’s distribution and to ‘‘tie in’’ the
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film into other areas of popular consumption. Control over the full range of IPRs
also makes it profitable to outsource film production. Groups of companies with
particular expertise (scripting, casting, set design, cinematography, sound mixing,
editing, film processing, etc) are brought together for the life of the film’s production
but the major players are primarily distribution firms who employ few people and
own few resources. More companies may be involved in film-making but they are
dependent upon a few major industrial players for investment capital and they
realize none of the royalties from the film’s distribution and merchandising. The
burdens and obligations of owning assets or employing people can simply be
avoided by maintaining control over intellectual property.

Comparing the balance sheets of Microsoft with IBM is illustrative; Rifkin shows
that Microsoft owns virtually no fixed assets, while IBM’s are considerable (over a
fifth of its market capitalization compared to less than 2 percent of Microsoft’s).
Under traditional accounting practices, a large difference between market value and
assets was treated as an indicator that a stock was overpriced. Today the world’s best
performing companies have extraordinarily high ratios ‘‘but are still considered
good investments because of their intangible assets, which are immeasurable but
are a more accurate gauge of the company’s future performance’’(Rifkin, 2000:
51). Philip Morris, for example, purchased RJR Nabisco for $12.6 billion in 1988
which was six times what the company was worth on paper, largely, it seems,
because of the value of the brand names it held and the goodwill these were judged
to represent.

The Social Life of the Trademark

The trademark is perhaps the most significant of the legal forms that underlie the
profits to be made from informational goods. The Nike success story is a case in
point. It is clearly a knowledge-intensive industry:

Nike is, for all intents and purposes, a virtual company. While the public is likely to
think of the company as a manufacturer of athletic footware, in point of fact, the
company is really a research and design studio with a sophisticated marketing formula
and distribution mechanism. Although it is the world’s leading manufacturer of athletic
shoes, Nike owns no factories, machines, equipment, or real estate to speak of. Instead,
it has established an extensive network of suppliers – which it calls ‘‘production
partners’’ – in Southeast Asia who produce its hundreds of designer shoes and other
gear. Nike also outsources much of its advertising and marketing operations. (Rifkin,
2002: 47)

What Nike does own and control is intellectual property – a trademark and the
goodwill that has accrued to it, patents on some design features, slogans associated
with the company by virtue of its advertising campaigns, and copyright in those ads
themselves. It is the company’s success at trademark management and its flair for
branding that distinguishes it. Nike doesn’t sell products so much as it uses products
as marketing vehicles for the building of brand value as it does in ‘‘Nike Town’’ – a
chain of retail outlets that sell only the company’s products. The logo has migrated
into ever more areas of social life. It now marks sports teams, clothing, and athletic
equipment, colonizing the gymnasiums, classrooms, and washrooms of our schools
and is even cut into the designs of people’s hair and voluntarily branded onto the
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flesh of many North Americans who have marked their own bodies with swoosh
tattoos to proclaim their brand loyalty.

Journalist Naomi Klein (2000) has authored perhaps one of the most provocative
and influential studies of how legal practices of protecting and promoting trade-
marks have shaped the social, cultural, and physical landscapes of contemporary
capitalist societies. Her research investigates the phenomenal growth and extension
of ‘‘branding’’ from the mid-1980s. Companies became convinced that success
should be measured not by things owned or people employed, but by the strength
of the positive images of their brands and their capacities to extend these images into
new spaces. The brand is the core meaning, identity, and consciousness of the
corporation (Klein, 2000: 5); advertising, sponsorship, logo licensing, and merchan-
dising are merely vehicles for conveying that meaning. These are also activities
of intellectual property management that are beginning to attract academic atten-
tion. Feminist sociologists, for example, describe how global brand management
strategies ‘‘are explicitly constituted through familial, genealogical and sexual con-
nections’’ (Franklin, Lury, and Stacey, 2000: 68) that naturalize culture and cultur-
alize nature. A form of naturalized connection (family bonds) is transferred to
produce an analogy for relations among products and between products and their
consumers:

Integral to the power of successful global brands, such as Ford, Nike, McDonalds and
Benetton, is the creation of so-called family resemblances among products, through
which commodities come to be seen as sharing essential character traits: the shared
substance of their brand identities . . . brand work may be seen to produce a form of
commodity kinship . . . producing a diacritical kinship of family resemblances through
distinctive proprietary marks. (Franklin et al., 2001: 69)

These rhetorical forms of brand management, however, are fairly typical even within
domestic markets; it is not clear what makes this a logic particular to globalization.

Klein, however, suggests that global branding’s communicative conditions have
generative social effects. Implicitly evoking the Nike swoosh, Klein has coined the
term ‘‘the brand boomerang’’ to explain how the corporate trademark becomes a
means of calling companies to account under conditions of globalization and how it
has served to rally people around anticorporatism as a new brand of politics.

If logos have become the lingua franca of the global village, Klein suggests,
‘‘activists are now free to swing off this web of logos like spy/spiders – trading
information about labor practices, chemical spills, animal cruelty and unethical
marketing around the world . . . it is in these logo-forged global links that global
citizens will eventually find sustainable solutions for this sold planet’’ (Klein, 2000:
xx). As companies seek to brand more and more of our lives while censoring our
communications and we feel more restrained by the lack of noncorporate space,
social energies and longings become focused on the multinational brand itself as the
source of restriction (ibid.: 130–1). Although such a movement is still in its infancy,
Klein sees it as the beginnings of a battle to find new mechanisms to hold corpor-
ations accountable to a broader public. She provides detailed discussions of how
mergers, franchising, brand synergy, corporate censorship, and employment prac-
tices have converged to create a massive assault on the social pillars of employment,
civil liberties, and civic space, giving rise to an anticorporate activism that she calls
‘‘No Logo.’’ These conditions are created by the power of corporations to employ
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the ever expanding protections afforded by IPRs. However, the vulnerability of
corporations to having the publicity value of these properties tarnished provides
leverage for new forms of resistance. Although the outsourcing of production, for
instance, can and often does lend itself to the exploitation of workers, the capacity of
corporations to obscure conditions of production is limited. The same communi-
cations technologies that enable such dispersed operations also permit activists to
link consumers and workers. Digital communications are key to this politics.

In digital environments, opportunities for recontextualizing trademarks and
calling corporations into account have expanded and multiplied. Coombe and
Herman (2000, 2001a, 2001b) show how trademark management becomes more
politicized in digital environments. The world-wide web, they argue,

. . . enable[s] practices that promise to transform the nature of corporate/consumer
relations by undermining the traditional capacities of companies to manage their
images and control their imagery. . . [and] create conditions in which consumers have
the ability to challenge the very forms of commodity fetishism (erasures of both condi-
tions of production and the conditions under which symbolic value is produced) that
have enabled the development of goodwill on which the corporate persona as an asset
has historically relied. (2000: 597)

If consumer culture to some degree always exists in a dialogical relationship with
legal power and its popular interpretation, this process of dialogue appears to have
become more explicit and to have intensified in scope as corporations attempt to
control their intellectual properties in cyberspace. Exploring a number of disputes
over trademarks and domain names, they suggest that a system of proprietary
control, dominant under modern conditions of mass marketing, is being trans-
formed into a more dynamic negotiation of the ethics of property and propriety in
the digital public sphere. The means that enable corporations to disseminate and
capitalize upon brand equity in cyberspace also provides opportunities for con-
sumers, employees, and artists to intervene in these communications to ensure that
goodwill bears some relationship to public evaluations of a more comprehensive
range of corporate behavior (Coombe and Herman, 2001b).

Branding has extended beyond goods and services to mark spaces and experi-
ences. Increasingly, sociologist Mark Gottdiener asserts that ‘‘our daily life occurs
within a material environment that is dependent upon and organized around over-
arching symbols, many of which are clearly tied to commercial enterprises’’ (1997:
4). Today’s environmental symbolism is derived from mass media – common themes
found in films, popular music, and novels are deployed to ensure that we live in
themed environments. Gottdiener discusses the ‘‘signature logos’’ of fast food and
themed restaurant chains, the aggressive merchandising of professional sports teams,
and the theming of shopping experiences, family vacations, casinos, and hotels.
Sociologist John Hannigan (1998) updates Gottdiener’s thesis to account for the
emergence of urban entertainment destinations in the late 1990s that constitute
‘‘Fantasy Cities.’’Aggressively branded, they are designed not only to provide enter-
tainment but to sell licensed merchandise in standardized architectural forms that
stand in economic and cultural isolation from surrounding neighborhoods (and
appear oblivious to local social problems). Neither author considers the legal infra-
structure that makes this new form of spatial culture possible. The liberalization of
trademark law has permitted owners of marks to engage in extended marketing in
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contexts increasingly distant from the goods in association with which they first
acquired ‘‘secondary meaning’’ (associated by consumers with a singular source).
The concept of ‘‘trade dress’’ evolved to permit rights of exclusivity over restaurant
decor, store designs, and other distinctive organizations of space that had or might
acquire symbolic meaning. IPRs expanded to provide greater protection for fictional
characters, cartoon imagery, and logos. All of these legal developments provided
new incentives for investing in the creation of distinctive environments to the degree
that energies put into the creation of signifying environments produce ‘‘works’’
which can then be multiply licensed through franchising arrangements.

While these developments were viewed as keys to continued urban growth in the
face of the limited tax base that most cities draw upon, they have encountered
opposition from academics, neighborhood activists, and architectural critics on
both political and aesthetic grounds. Decrying their lack of authenticity and the
fact that they cater to desires for comfort, safety, and security entwined with fears of
encountering social difference, critics like Hannigan fear that our urban centers are
becoming ‘‘protected playgrounds for middle-class consumers’’ (1998: 7) without
regard for issues of equity, civility, and social community needs.

Like most scholars of cultural studies, neither Gottdiener nor Hannigan recognize
the power of the law in shaping the processes they explore (Coombe, 1999). IPRs are
selectively deployed as a means of controlling how these mass cultural texts are
appropriated in local lifeworlds, and whenever possible containing their polysemy
for fear of trademark ‘‘dilution.’’ The law enables, invites, and indeed, insists, that
owners of these signs control and monitor their uses deploying a series of complex
feints and fictions to legitimate what is essentially a form of corporate cultural
power (Coombe, 1998a). A concern with law in society might encourage consider-
ations of the use of intellectual property law in structuring commercial built environ-
ments, social practices of IPR management, and the law’s role in regulating behavior
in these spaces. To what extent, for example, do IPRs serve as a mechanism for risk
management? Gottdiener sees themed environments as privatized spaces structured
by practices of segregation and surveillance that have usurped the urban public
sphere. I would suggest that the ways in which intellectual property laws protect
investments in symbols allows those symbols to acquire meanings that shape activ-
ities within and exclusions from built environments. People may ‘‘self-segregate’’ in
relation to particular symbolic environments; certain trademarks become signals of
social safety while others may evoke forms of discomfort. Unbranded environments,
like ethnic enclaves and city parks, are often considered unsafe; many municipalities
have deliberately invited the presence of known coffee franchises into publicly
owned spaces to make the middle classes feel more secure (and to make the homeless
and the marginalized less comfortable?). Counterhegemonic spatial tactics in rela-
tion to trademark codes also need to be explored (should feminists nurse babies at
Hooters franchises?). This has not been a subject of any sustained inquiry, to my
knowledge, but it is one more way in which intellectual property could be addressed
as law in society. We might think about the relationship between the globalized
conditions of production for trademarked goods and their local use and interpret-
ations in specific urban spaces, recognizing that they are encountered and engaged
by peoples in different social positions, with different histories, who must interpret
them with resources drawn from diverse lifeworlds (Coombe and Stoller, 1995).

Klein, for example, looks at practices in which brands are targeted in acts of
resistance to these new urban landscapes. Her explanation of ‘‘brand bombing,’’ the
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‘‘superstore’’ phenomena, and the emergence of community protests against ‘‘big
box’’ retailing traces precise business strategies and the social injuries they are
perceived to inflict. Throughout the world, residents, workers, farmers, and environ-
mental and labor activists are targeting the more prominent urban locations of
corporate logos with protests against the practices their owners are deemed respon-
sible for and the social injuries these effect.

Rifkin’s discussion of business franchising illustrates that the management of IPRs
has become a means of exercising control over the conditions of commerce, while
controlling risk and limiting accountability. Exclusive rights over patents, copy-
rights, trademarks, trade secrets, and relationships of trust and confidentiality are
being used to forge new concentrations of economic power. ‘‘Business format
franchising’’ is a method of doing business in which parent companies license their
intellectual properties and leave the burden of holding tangible assets to their
franchisees. This has fundamentally changed the social role of small businesses.

No longer administrators of autonomous and independent operations, franchisees
are merely functionaries and subcontractors for larger businesses who closely con-
trol their activities and put them under continuous scrutiny and surveillance. Al-
though they bear the risk and burden of owning property and hiring workers, they
have no capacity to earn any autonomous goodwill. One consequence of this, surely
(although Rifkin does not address it), is that today’s so-called small businesses may
be less able to adapt to local circumstances, support local causes, or respond to local
conditions. Those who hold the real power, by controlling the valuable IPRs, cannot
be held to account by the communities in which their franchisees are located.

The Global Information Economy: The Politics

of Inclusion and Exclusion

One of the myths of the ‘‘postindustrial’’ society is the perception that intellectual
property norms are becoming internationalized. The Eurocentric premises that
characterize the dominant ideologies of intellectual property have long been the
subject of critical commentary (e.g., Amani, 1999a, 1999b; Jaszi and Woodmansee,
1996). The so-called ‘‘level playing field’’ for trade works ideologically to obscure
fundamental inequalities of bargaining power in the global arena and to ignore
significant forms of creative activity. These imbalances and exclusions are now
sites of struggle in emerging social movements that promise to further politicize
the field of intellectual property.

The hegemony of neoliberal logic in the global governance of intellectual property
may be traced to the emergence of the Agreement on Trade-Related Aspects of
Intellectual Property (TRIPs) which, as legal scholar Neil Netanel (1998) usefully
summarizes:

. . . came into effect on January 1, 1995, as part of the agreement that established the
WTO [World Trade Organization] and substantially revamped the General Agreement
on Tariffs and Trade (‘‘GATT’’). TRIPs, which now binds some 130 countries, brings
minimum standards of intellectual property protection into the WTO regime of trade
liberalization. Its underlying premise is that a country’s failure adequately to protect the
intellectual property of foreign nationals effectively constitutes a nontariff barrier to
trade. (Netanel, 1998: 308)
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Legal theorist Peter Drahos views the emergence of the TRIPs Agreement as a
remarkable achievement: ‘‘because one country, the US, was able to persuade more
than 100 other countries that they, as net importers of technological and cultural
information, should pay more for the importation of that information. Assuming
rational self-interest on the part of these other states, their willingness to sign off on
TRIPs constitutes a real world puzzle worth studying’’ (Drahos, 1995: 7). Taking
issue with more complicated theories of hegemony and structural determination, he
suggests that theories of global regulation still need to attend to the realities of
coercion, institutional entrepreneurship, and inequalities of bargaining power. The
incorporation of IPRs into the trade framework was a goal aspired to by US
corporate interests who were able to capitalize upon widespread social fears over
deindustrialization and loss of US competitiveness.

Under the international conventions administered by the World Intellectual Prop-
erty Organization (WIPO) – the USA lacked leverage and clout: it could always be
outvoted by developing countries and WIPO had no enforcement mechanisms. In
the trade arena, the USA had substantial power because it was so significant a
market for developing country exports. The US business sector, with direct input
into trade policy, began agitating for IPR enforcement and advocated the use of all
levers of US power (from foreign aid to loan restructuring) to achieve this goal.

While industry associations provided the US Trade Representative’s office with all
of the data on ‘‘estimated losses’’ due to ‘‘piracy,’’ other business alliances pushed
foreign business communities to pressure their own governments to place IPRs
squarely in the next round of GATT. In these negotiations the US was in a position
of advantage because it could send negotiators with strong IP expertise. The GATT
framework allowed deals to be traded freely so that developing countries might
secure gains in some areas (like favorable terms for textile and agricultural exports)
if they gave up their resistance in others (like the extension of IPRs). Clearly,
developing countries felt that the related trade advantages outweighed the costs of
these new measures. Political scientist Susan Sell (2003) shows that two trends have
become evident in the wake of the adoption of TRIPs. Industry representatives have
kept states under strict surveillance to ensure TRIPs compliance while a global civil
society movement has mobilized around opposition to TRIPs, focusing on access to
drugs, patents on lifeforms, farmers rights, and food security. She describes this as a
‘‘tension between the commercial and social agendas for intellectual property’’
(2002) that has created an increasingly politicized global policy environment.

Struggles over the interpretation of key provisions of TRIPs are legion. Developing
countries, civil society organizations, and other UN intergovernmental institutions
have battled to ensure that TRIPs does not take precedence over international human
rights norms, environmental commitments, or development objectives. There is as yet
little scholarship on these new political activities (but see McAfee, 1999).

The trade regime however, has been subject to critical scrutiny. Communications
theorist Shalini Venturelli suggests that critical policy issues pertaining to the emer-
gence of a globalized information society have been elided due to the failure to
consider the communicative ramifications of a policy that determines ‘‘the condi-
tions for innovation, ownership, production, distribution, and exploitation of cul-
tural expression’’(1998: 48). Rights of cultural self-determination, the cultural rights
of creators, and state rights to adopt alternative modes of cultural and political
development have all been ignored, downgraded, or prohibited by international
information liberalization policies such as the TRIPs Agreement. The emerging
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global information infrastructure, she believes, has a dire effect on the expressive
conditions necessary to a democratic civil society. Despite increased technological
capacities for democratic deliberation (through digital technology), information
liberalization has actually decreased the prospects for democracy both by increasing
proprietary concentration in the information sector and by transforming the state
from the guarantor of public interests in conditions of expression to the guarantor of
private proprietary claims. The new regimes governing IPRs may potentially limit
the ability of states to determine public interests for their citizens in the arena most
essential to the survival of democracy itself: namely, the structure, form, and acces-
sibility of expression in the public sphere. Under the TRIPs framework, for example,
the economic incentive model that favors expansive proprietary protections eclipses
other dimensions of the copyright tradition, such as the US constitutional aim of
enriching the public domain through the dissemination of knowledge and infor-
mation, the public access rights of citizens, and the human rights of creative labor.
New initiatives under way globally, such as the move to protect databases (and I
would add, the move to increase protections for plant varieties and extend patent
protections to new lifeforms) exacerbate this trend.

The adoption of copyright protections may be seen as a means of furthering
democratic development (Netanel, 1998) and to advance democratic principles
(particularly in the US constitutional context). Without countervailing international
pressures and independent agency by individual states to tailor local regimes to
enhance democratic objectives, however, the TRIPs regime will undermine the
political potential that copyright might otherwise promise. John Frow, sees the
TRIPs Agreement as a ‘‘planned attack on the key institutions of civil society’’
(2000: 176). The world market in information has been dramatically restructured
by the abandonment of the New World Information and Communication Order
(NWICO) – an information management model that emphasized information dis-
closure for development purposes – in favor of a model that puts the emphasis upon
trade in informational goods as privately held commodities (ibid.: 178). Frow is
ultimately equivocal about the likely social effects of the regime:

Like any complex political formation, it has the potential for both negative and positive
consequences. . . . the GATT protocols tend to favor universality and openness of access
to information, and to work against both restricted cultures and cultures of secrecy.
They enhance the often corrosive effects of the mass media on face-to-face cultures, and
the universality they propound is, in one sense, no more than the universalized particu-
larity of the wealthy nations. Yet, however contradictory this openness, it may serve to
stimulate reactive cultural production, or cultural hybridization, or merely an uncon-
tainable dissatisfaction with repressive political orders. At the same time, despite the
rhetoric of the ‘free flow of information’ it is also the case that the strengthening of
private property rights in information has potentially serious consequences for the
protection of local cultures and for the further enclosure of the public domain. (Frow,
2000: 181)

Mary Footer and Christoph Graber (2000) believe that obligations under the new
WTO regimes threaten national cultural policy objectives. Trade liberalization has
created fears of cultural homogenization and desires for the protection of national
identities. Conflicts between trade obligations and cultural policies are emerging.
Europe and Canada, for example, have resisted the implication that film and televi-
sion are the same as other marketable commodities because of their influence in
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shaping cultural identities. Under the WTO, all forms of cultural policies may be
subject to dispute settlement procedures for a determination of whether these create
illicit trade barriers. Aspects of IPRs that tend to reflect national cultural values
(Samuelson, 1999) will be subject to scrutiny.

The variety of copyright regimes in the world illustrates that artistic, literary,
dramatic, and musical works are never completely commodified. Many states enter-
tain both inalienable moral rights and collective licensing regimes that restrict
owners from exercising full control over all usages of their works. The collective
administration of IPRs historically worked to promote and protect national cultural
activities, although this tradition appears to be threatened by industry consolidation
(Wallis et al., 1999). Copyright exemptions, clearly contemplated by TRIPs as a
means of furthering national policy objectives, are increasingly the subject of dispute
in the WTO. The nexus of trade obligations, intellectual property provisions, and
cultural policy objectives will be a source of continuing international controversy.
Canada and France have proposed and UNESCO has supported the creation of an
independent multilateral legal instrument for the preservation and promotion of
cultural diversity to counter the hegemony of the trade regime. Such an instrument
seems unlikely to gain international acceptance, but the resurgence of issues of
cultural identity in all areas of international law under conditions of informational
capitalism (Coombe, 2003a) combined with the growing power of NGOs (who are
best positioned to represent social interests in international law) suggests that these
cannot be denied and evaded by trade regimes in perpetuity.

Some scholars may overstate the social and political impact of the TRIPs Agree-
ment, key provisions of which remain without interpretation. Some argue (e.g.,
Reichman, 2000; Correa, 2000; Trebilcock and Howse, 1999) that TRIPs itself
provides many potential opportunities for states to craft limitations and exemptions
to IPRs for consumer welfare, and economic and social development objectives as
well as possibilities for compulsory licenses. The need for copyright protections to be
tailored to enable expressive diversity, transformative uses, free flows of informa-
tion, participation in public discourse, and public access to existing works, is evident
in the history of international conventions which must be interpreted to determine
TRIP’s meanings.

The Fate of the Commons: The Politics

of Protecting the Public Domain in

Informational Economies

Many critics’ concerns with the GATT system governing intellectual property focus
on its failure to ensure the continuing viability of the public domain. With respect to
genetic resources in the natural world, information, facts, methods of operation,
language, or ideas (all areas traditionally unprotected by intellectual property laws),
we have witnessed an erosion of domains of public access by virtue of the hegemony
of neoliberal philosophy (Amani and Coombe, forthcoming). To the extent that the
new international intellectual property regimes are committed to the commodifica-
tion of culture – and it should be added, the enculturation of nature (Coombe,
2003b) – important values are put at risk. These include the desirability of debate
and critique in an open public sphere and the importance of the free sharing of
knowledge to further progress in the arts and sciences (Frow, 2000: 184).
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Concern with the status of the public domain and alarm about the implications of
its enclosure is central to many critical studies of globalization and intellectual
property, but the issue is certainly not limited to control over textual resources –
all resources have the capacity to become informational and thus to be textualized
under contemporary technological and legal conditions (Coombe, 2003b; Perry,
2000). Current debates about the scope and desirability of intellectual property
protections focus upon the world’s crop genetic resources, the rights of farmers
(Cleveland and Murray, 1997), and the rights of the rural poor to the continuing
use of seed from harvested crops for the maintenance of food security. Should
traditional cultivators and medicinal practitioners have rights of recognition and
compensation when their knowledge and skills are appropriated, and what are the
rights of the poor to continue to create biological diversity as a form of risk
insurance in conditions of insecurity (Brush, 2000)?

Unfortunately many scholars have addressed these issues in dichotomous terms –
arguing against private rights in favor of an implicitly singular public domain,
sometimes imposing an essentialist collective communitarianism on indigenous
and rural peoples (Brush, 1999; Gari, 1999), posing stark contrasts between indigen-
ous or traditional and modern or scientific knowledge (Dove, 1996), and romanti-
cizing the sacred dimensions of other cultural worldviews by unwarranted
generalizations from specific cases. Fortunately there are now correctives to these
projections, including a greater understanding of the variations of both private rights
and the multiplicity of public domains (Dutfield, 1999, 2000); the complexity of
different cultural means of possessing, protecting, and conveying interests in intan-
gible assets; and the inextricably hybridized forms that contemporary knowledges,
both ‘‘traditional’’ and ‘‘modern,’’ tend to assume (Agrawal, 1995; Gupta, 1998).
Still, it is important to acknowledge the revival of the image of the ‘‘commons’’ in
contemporary movements of social resistance (Barnes, 2001; Goldman, 1998;
Rowe, 2002) and critical scholarly aspiration with respect to informational policy
(Benkler, 2001; Boyle, 2003; Lange and Lange Anderson, 2001).

Nor is the significance of the commons acknowledged only in countercultures.
Although the phenomenon has not been subject to sufficient academic attention,
social networks insisting upon the virtues of respecting a permanent commons in
human and plant genetic material are becoming more vocal (the ‘‘no patents on life’’
movement, for instance) and link together hitherto unimagined coalitions of envir-
onmentalists, feminists, farmers, food and health activists, indigenous peoples, and
religious groups in the articulation of alternative moral economies of value. The
recognized need for a viable public domain in the area of agricultural research also
motivated the negotiation of the twenty-first century’s first international treaty. The
International Treaty on Plant Genetic Resources, adopted by 184 states in Novem-
ber 2001, creates an agricultural commons and a safeguarded public domain in 35 of
the worlds most important crop and forage plants (representing 70% of human
dietary energy needs) (CIPR, 2001). Significantly, the Treaty provides for mandatory
sharing of profits from the use of included resources with the developing world’s
farmers, who are also recognized as having rights to have access to, exchange, and
sell seed in the covered crops, as well as rights of participation in relevant decision-
making fora. Developing countries also seek to have their TRIPs obligations
narrowed to permit them to recognize these farmers’ rights, but the USA continues
to pressure states in the hopes of eliminating them.
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Global movements to recognize and protect the activities and practices of those
traditionally excluded from the purview of intellectual property regimes have put the
issue of IPRs and the consequences of their exercise into a broader realm of
international policy making and legal obligation (Correa, 2001). Debates about
IPRs are now inextricably intertwined with international human rights norms
(Amani and Coombe, forthcoming; Chapman, 1998; Coombe, 1998b, 2001), envir-
onmental politics (Martinez-Alier, 1997; McAfee, 1999), assertions of cultural and
territorial rights (Escobar, 1998), rights to health (Sell, 2003), and international
struggles over indigenous self-definition and self-determination. Given the growing
politicization of IPRs, the study of intellectual property in society promises to be a
rich field of inquiry for years to come.

Note

The author wishes to thank Graham Boswell, Moira Daly, Simon Proulx and Monique Twigg
for their excellent research and editorial assistance.
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Legal Categorizations and

Religion: On Politics of Modernity,
Practices, Faith, and Power

Gad Barzilai

Introduction

Western constitutionalism and modern liberalism have constructed and promoted
the problematic hegemonic myth of separation of religion from state and politics in
democracies (Carter, 1998). Yet a careful and critical analysis of modern politics,
law, and society that deconstructs formal legal categorizations would point to the
irreducible significant role of religion in modern states, laws, and legal ideologies. As
this essay expounds, while institutional and cultural variances between and among
political regimes and religions exist, religion in the midst of neoliberal transnational
and international expansion (‘‘globalization’’) is prominent as a sociopolitical and
legal force. Religion is conspicuous in various states and societies despite – even in
reaction to and as part of – the ethos and practices of secular rationality and
teleological modernity at the outset of the third millenium.

Some studies in law and society have conceived religion in constitutional terms of
freedom of religion, state neutrality concerning religious institutions and faith, and
freedom from religion (Friedman, 1990). Other studies in law and society have
looked at religion as a substantive component in tribal cultures that reflect premo-
dern systems of law (Currie, 1968; Pospisil, 1973). Such an inclination to identify
religion and religious law with premodern social phenomena, sometimes even with
savage appearances, has characterized the significant bulk of law and society
research until the beginning of the 1980s. Later, with the emergence of more
sensitivity to the interplay between religious law and nationality, more emphasis
was rendered to the analysis of the versatility of religious law, the plurality of
religions, and their possible adaptations to and reconciliation with modernity
(Rosen, 1980; Messick, 1988). Thus these studies have pointed to the flexibility of
Islamic law (Shari’a) and its pragmatic features despite its theological narratives.



 

Max Weber’s sociological skepticism concerning modernity, and his respect for
religions as marginalized phenomena in the midst of regulated modern capitalism,
has not attracted the scholarly attention it deserves among law and society students
of religion. Max Weber was fascinated by religions all over the globe and he
considered religions and religious laws as the basis for understanding evolvement
of capitalist and noncapitalistic settings (Weber, 1964; Trubek, 1986). For almost 30
years after Weber’s death in 1920, his studies of Buddhism, Christianity, Confucian-
ism, Hinduism, Islam, Judaism, and Taoism (Weber, 1951, 1952, 1956, 1960) had
remained unmatched and infrequently touched by law and society scholars. Only
with the influence of anthropological studies of law and society, mainly by Adamson
Hoebel and his students, the law and society movement has enriched our knowledge
with insights into case studies of religions and religious laws (Hoebel, 1954; Pospisil,
1973). While religious law was comprehended outside the realm of state’s legal
ideology, its conjunction with and struggles against other legal traditions was largely
neglected.

Legal pluralism that has unfolded since the end of the 1980s has called for the
need to comprehend various legal traditions and practices in their interactive rela-
tions through unveiling state law and legal ideology. It has underscored special
attentiveness to cultural disharmonies in law as empowering sources of a pluralistic,
possibly ordered, social justice (Calavita, 2001: Merry, 1988; Sarat and Berkowitz,
1994; Twining, 1986, 2000; Santos, 1995). I am writing this essay within that
tradition of legal pluralism, submitting a critical communitarian approach, which
has been marginal in studies of legal pluralism heretofore. I suggest that a multipli-
city of religious communal practices, even fundamentalist, can be seen as reconcil-
able with democratic order (Sarat and Berkowitz, 1994). This study conceives
religion as a set of epistemological guides to view the world, and as a system of
cultural communal practices, driven by beliefs in transcendental sacred forces.
Religion constitutes and reflects meanings of existence in every domain of human
life in modernity. Such a set of values, norms, and practices cannot be comprehended
and judged based on criteria of ‘‘rational’’ and ‘‘irrational.’’

The perspective that this essay presents is different from the liberal explication of
religion as a category of faith that is constitutionally separated from the state.
Furthermore, it is different from viewing religion as purely primordial and even
tribal. I share the criticism of Talal Asad (Asad, 1993) concerning Geertz’s project
(Geertz, 1973) that conceptualizes religion mainly as a distinct symbolic entity. As
this essay submits, religion and law are inseparable and interchangeable within
power and in conflict with power in various, sometimes contradictory, sociopolitical
interactive spaces.

Accordingly, understanding religion becomes a challenge to students of law,
society, and politics in multicultural settings. While fantasies of neoliberalism im-
agining a global Western-led society become more apparent, at the outset of the
twenty-first century religions in diversity of localities do matter in most countries
around the world as part of daily practices and states’ practices. A neoliberal
concept of teleological modernity presumes the cultural supremacy of rational
secular legality, and it excludes the constructive significance of religions to plurality
in democracies. Paradoxically, that concept has been strengthened in the American-
led West after the September 11, 2001 terrorist attacks on the World Trade Center.
Yet contrary to secular expectations surveys from the 1990s display high figures of
religious practices in contemporary Western and central European democracies:
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inter alia, 88% in Ireland, 69% in Northern Ireland, 51% in Italy, 43% in
Switzerland, 41% in Portugal, 39% in Spain, 34% in Hungary, 34% in Germany
(West), 20% in Germany (East), 19% in Britain, 17% in France, had attended church
at least monthly (Bruce, 1999).

Conflicts between liberalism and nonliberal (nonruling) religious communities are
common among many democracies. Since liberalism pretends to privatize religion,
locating faith and religious practices in the individual sphere, and due to its funda-
mentalist claim for nonreligious virtues, it threatens to infringe upon rights of
nonruling collectivities that aim to preserve and maintain nonhegemonic religious
cultures. These minorities’ religious cultures are perceived in modern liberal legality
as confrontational to majoritarian cultures. Such a conflict between self-asserted
liberal state law and nonruling religious collectivities is articulated through cultural
legal conflicts in, inter alia, England, France, Germany, India, Israel, Netherlands,
Turkey, and the USA. The conflicts are palpable even in states where a formal liberal
separation between state and religion exists, like in France, Germany, and the USA.
Whether the state should institutionally and financially assist nonruling religious
communities is under public and legal contentions in these political regimes; the
dominant constitutional stand of state courts is against such facilitation due to the
principle of freedom of religion. Subsequently, an advantage is practically granted to
the hegemonic religions and churches in these regimes.

Conflicts between liberalism and nonruling (nonliberal) religious communities
exhibit the inability of Kantian categorizations to generate universal discourse of
human rights that also addresses local predicaments of nonruling communities.
Writings in law and society scholarship that point to the virtues of secularization
do not expound the needs of those local communities and evade the dilemma of how
to address them in an inclusive democratic setting (Starr, 1989).

This essay examines the knowledge in law and society scholarship and decon-
structs the interactions between law and religion through and within a decentered
law and society prism (Garth and Sterling, 1998). Following problematizations of
the liberal dichotomy between state and religion, this essay criticizes the epistemo-
logical, logical, and theoretical deficiencies of liberalism that prevent it from ad-
dressing properly the significant role of religion in democratic politics. Liberalism
has failed in comprehending the complex practices in which religion is part of state
power foci and a component in modern legality. It has privatized religion as a matter
of individual right and hence it has not offered constitutional and political avenues
of including nonliberal religious minorities in contemporary multicultural societies. I
critically explicate the escape of liberalism from the challenges of religion and law in
a democratic context.

The essay also deals with and advocates the critical communitarian argument for
inclusion of religious communities in democracies through evolvement of collective
rights for protecting and empowering religious minorities that challenge hegemonic
concepts of modernity, rationality, and secularism. I propose to view multicultural-
ism not as a liberal project, rather as an empowering political framework for
cultivation of cultural and institutional tolerance toward religious minorities, in-
cluding fundamentalist minorities, and nonliberal communities. In the context of
multiculturalism, law should perceive liberalism with all its virtues and importance
to democracy, as a relative tradition by itself, not as an absolute ordering criterion
for legality. This essay offers to inject such cultural relativism into our future studies
of religion and law. Deconstruction and reconstruction of law and religion through
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exploring their genealogical categorizations in society and politics may inspire
reforms in contemporary political regimes and make them inclusive entities that
constitutionally include, protect, and empower diversity of religious nonruling
communities.

Genealogical Inquiry of Religious Categories in

Law and Legal Categories in Religion

Through a genealogical analysis of religion and law I explore below the interplay
between law in religion, religion in law, and modern politics of law and religion.
Natural religious law, namely a law driven from a faith in God or in divine forces,
has used religion to construct given, sanctified, unchangeable, and universal legal
categorizations as normative guidelines of a just behavior. Such a natural religious
law is the absolute criterion for obedience and disobedience to human law,
according to the principle of lex iniusta non est lex (‘‘an unjust law is not law’’)
(Bix, 1996).

That basic category of law as hermeneutics and practices derived from the will
of God and its prophets has been a major characterization in the writings of
Saint Augustine, Thomas Aquinas, Abu Alhasan Ali ibn Muhammad Almaourdi,
Maimonides, and other theological thinkers in different religions. Accordingly,
morality and legality are based on religion as a set of divine and transcendent
ordering criteria. Law in that context is a universal, and not a contingent, category
in religion that should generate obedience. Law is intended to formulate the space
for human choices and for judicial discretion within the scope of a sacred normative
order. Natural law has often been a source of dissent to state law in modern times,
and a source of empowerment to democracy and multiculturalism. Natural religious
law, however, in distinction from natural law in general, persisted primarily until the
fourteenth century ad. From then on, natural law has remained a powerful concept,
but it has experienced a process of secularization that was spurred by the gradual
rise of postmedieval science, and rationalization of law as part of it.

The Copernican revolution and Kantian philosophy have constructed religious
morality as a product of human consciousness. Whatever legal categories we con-
struct, they are a matter of our own morality, and a generation of our own con-
sciousness. Objectified categories exist, but as part of our own will and desire that
we are framing and implementing as autonomous human beings. Religion is based
on morality, and human law creates God; law might even be perceived as God.
Hence, religion becomes a category in law. Kant himself knew and used biblical law,
but in the more general framework of his own humanistic conceptions of universal
laws as consciousness-driven objectified categories (Fletcher, 1996: 519).

The gradual secularization of law has centered it and constructed it as omnipo-
tent. As evident from writings of Hugo Grotius in the sixteenth and seventeenth
centuries, post-Kantian philosophers of the eighteenth century onwards, and English
positivists (Horwitz, 1996), a concept of divine sovereignty was replaced by a
concept of a secular one. The latter was imagined as the aggregation of individual
wills and originated in contractual relations. While religious institutions could have
been separated from the state, religious identities have remained part of state law
and its legal ideology. Hence, any project of deconstruction of modern law should be
a project of deconstructing the imagined separation between religion and state law.
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I share the anthropological concept of Talal Asad (Asad, 1993) in his historical
exploration of Islam and Christianity. Asad argues that religion is not a separated
category, but a constitutive set of practices that cannot be understood unless within
the broader notions of power, structures, agents, and historical circumstances.

Nationalism, mainly since the nineteenth century, has utilized religion for its own
political purposes. From Hindu India and Muslim Pakistan to Jewish Israel and
Catholic Ireland, from Protestant USA to Lutheran Germany, nationalism has used
through legality religious categorizations for empowering some collective identities
and marginalizing others. Religion – due to its perceived supranatural magic and
transcendental myths – has the power to consolidate a communal ethos in ways that
significantly affect the communal normative and practical ‘‘order’’ and its relations
with its surroundings. Since religion, as Karl Marx has keenly observed, may be
an epiphenomenon, it reflects discriminated ethnic identities, social stratification,
and subjugation of minorities. As such it is a political mechanism to mobilize people
with different sources of interests to what may wrongly be perceived as a common
public goal.

Emile Durkheim argued that modern societies would necessarily experience in-
tensive secularization. Therefore he was concerned with the question what would
happen to modern societies without the effects of religion as a crucial republican
consolidating force. Durkheim, one of the most influential founding fathers of
modern sociology, alongside Karl Marx and Max Weber, had presumed – in a neo-
Kantian way – that as a primordial social phenomenon religion is expected to be
expelled by secularism as a unifying sociopolitical force (Pickering, 1984). Falsifying
Durkheim’s teleological argument, most probably made under a Kantian influence,
religion has become a national civil force in many diverse and contingent facets
of modernity.

Inter alia, one legalistic strategy of the nation-state was to exclude religion as a
recognizable political force. Such legalistic attempts, as in modern Turkey during the
1920s and the 1960s and in some authoritarian regimes like China after 1949, have
often resulted in resistance and aggravation of religious dissent and violence among
minorities (Turkey) and in various localities (China). The other strategy has been to
constitutionally privatize religion, as in France and the USA since the eighteenth
century, and in Germany after World War II. Such a legalistic strategy has resulted in
national attempts to ignore the religious collective demands and needs of nonliberal
(nonruling) religious communities.

A third legalistic strategy has formally recognized the communal nature of reli-
gion, though it has used it for negating other collective identities of the very same
nonruling community. Israeli law has to some extent followed the Millet (commu-
nity) system of the Ottoman Empire. Israeli Arab-Palestinians were recognized in
state law as religious minorities (Muslims, Christians, Bedouins, Druze), and then
they were denied collective rights as a Palestinian (national) minority. Thus religion
has largely become a means to procure national control and governance.

Following its consolidation in John Stuart Mill’s writings in the mid-nineteenth
century, liberalism has intruded in national politics and legal ideologies from the
1950s. Its conjunction with the nation-state has generated ‘‘liberal nationalism.’’
Namely, it has privatized religion of nonruling communities through ‘‘freedom of
religion’’ legalistic clauses, as one can find in two major liberal constitutional
projects, the USA Constitution and the 1998 European Convention for the Protec-
tion of National Minorities. Liberal jurisprudence in the modern nation-state has
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had the challenge to reconcile the state’s (veiled) religious identities and its egalitar-
ian asserted commitments to freedom of and from religion. Remarkably, this chal-
lenge has further been empowered by the spirit of neo-Kantian globalization that
since the 1990s has spurred liberalism (and its foes) in various localities.

Liberalism as a theory of justice has responded to that challenge by two argu-
ments: (1) individual rights precede any other concrete and distinct definition of the
‘‘common good’’; (2) the state is neutral and can provide impartial procedural justice
(Rawls, 1973, 1993; Barry, 1995). In other words, the religious identities of the state
do not exist, and nevertheless cannot hamper the preference given to individuals’
freedoms over any republican religious good. These two fundamental liberal claims
are wrong.

Legal pluralists, feminists, critical legalists, and communitarians in law and soci-
ety scholarship have argued that individual rights are a certain ‘‘good’’ that should be
referred to within a broader context of cultures, conflicts, plurality of orders,
possibilities, needs, and constraints (Crenshaw, Gotanda, Peller, and Thomas,
1995; Greenberg, Minow, and Roberts, 1998; Kairys, 1990; Sarat and Kearns,
1999; Selznick, 1992). Such a ‘‘good’’ is crucial to democracy. Notwithstanding,
giving absolute and exclusive preference to individual rights, under all possible
circumstances, in all imaginary contexts, and invariably, would repress nonliberal
cultures, and nonliberal communities in democracies, which have a different, not
indispensably contradictory, ontological conception of the ‘‘good’’ (MacIntyre,
1984, 1988; Sandel, 1982, 1996). To underscore individual rights as the absolute,
transcendental ordering criterion, makes any liberal deontological justice regretfully
disengaged from the variety of historicity, circumstances, social beings, structures,
and processes in human life.

The liberal discourse does not empower nonruling and nonliberal communities.
Their members – unless stripped of their embedded identities – cannot enjoy the
liberal discourse, which does not enable nonruling and nonliberal communities to
preserve their own cultures and to fulfill their distinct communal needs. Religious
nonliberal and nonruling communities do not necessarily negate human rights and
individual rights (Asad, 1993; Barzilai, 2003; Carter, 1998). However, they contem-
plate and demand more emphasize in public policy to their own minority’s cultures.

Likewise, states and courts are not impartial since they maintain and generate
identities, ideologies, and interests (Benhabib, 1992; Epstein and Knight, 1998;
Feeley and Rubin, 1998; Horwitz, 1992; Jacob, Blankenburg, Kritzer, Provine, and
Sanders, 1996; Lahav, 1997; McCann, 1994; Migdal, 1988; Rosenberg, 1991; Sarat
and Kearns, 1999; Scheingold, 1974; Shamir, 1996). In more practical terms, liberal
states have had to face the reality of multicultural societies and religious fundamen-
talist communities, which do not have a preference of individual rights as the
exclusive, universal, and absolute good.

Can individual rights, alone, guarantee the freedoms and needs of nonliberal
religious communities in democracies? Generally, Western-led scholarship has
ignored that dilemma, partly due to the liberal vision as a meta-narrative, and partly
since in the American academic reality of the twentieth century religious minorities
have not been regarded as a severe problem for human rights activists, and much
more attention was devoted to the predicament of Afro-Americans and native
Americans. Moreover, with the exception of intellectuals such as Talal Asad and
Edward Said, Muslims in the USA and West Europe have suffered from intellectual
marginalization. The September 11, 2001 terrorist event has made things even
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worse, and protecting the Muslim minority, let alone empowering its voice, has
become an even more criticized concept.

The deficiencies in liberalism may be exemplified by referring to Joseph Raz, one
of the most prominent liberal thinkers, who considers multiculturalism as an axiom
of modern democracy. Communities should be respected, Raz contends, as long as
they respect the individual freedom of their members. If communities are not liberal,
Raz demands the enforcement of individual freedom in these communities (Raz,
1994). Thus, in that theory freedom should be imposed, and all choices are liberal
choices. Four erroneous presumptions lead Raz, and liberalism in general, to that
oxymoron of imposed freedom.

First, Raz presumes that most communities in democracies are liberal. That
error articulates a Western epistemological bias. In many countries, however, com-
munities are often not liberal. Inter alia, one may mention Brazil, India, Ireland,
Israel, Peru, and (even) North America. Second, Raz believes that individual
freedom and its absence can be objectively defined. Indeed, if people want to leave
a community they should be entitled to exit, notably when the community condones
violence against them. But these instances are rare. Often, members in communities,
including in nonliberal communities, do not wish to leave their sources of identity
and empowerment (Asad, 1993; Mautner, Sagie, and Shamir, 1998; Renteln and
Dundes, 1994; Sheleff, 1996). How do liberals decide in which instances people do
or do not have the freedom to chose their lifestyles in a nonliberal setting? In effect,
Raz avoids this issue. As I show elsewhere (Barzilai, 2003), nonliberal religious
communities do offer spaces of practices and choices to individuals. Individual
freedom is a relative term, and it is culturally and contextually contingent on the
specific community.

Third, Raz presumes, as do other neo-Rawlsian scholars, that individual freedom
is an absolute value, superior to any other conceptions of ‘‘good’’ and justice. Let us
suppose that we can arrive at an ‘‘objective’’ meaning of ‘‘individual freedom’’; does
this make it an absolute value? Do we know of any organization or political regime
that has justified complete individual freedom, under all circumstances, and is it
always desirable to maintain ‘‘individual freedom’’ as an absolute value at the
expense of other values like communal faith and caring? If not, why presume that
individual freedom is (always) superior to a communal right to preserve its non-
liberal religious collective culture?

This argument leads us to the fourth error in the liberal endeavor. If we perceive a
certain antinomy between the value of individual freedom (in its absolute liberal
terms) and communal cultural preservation, how can we normatively endorse the
liberal argument as appropriate for multiculturalism? To do so, we must presume –
like Raz – that liberalism is superior to any other theory of justice. However, if we
presume the superiority of the liberal theory of justice, which is one tradition among
others, we are enforced to exclude the principle of cultural relativity that is the basis
of multiculturalism. Hence, Raz’s arguments do not respond to the needs of non-
liberal religious communities of protection – let alone empowerment – in multicul-
tural settings.

Historically, liberal legal culture has primarily been individualistic. As ‘‘associ-
ations,’’ communities do not relish collective rights or systematic collective protec-
tion in public policy and law (Lomosky, 1987; Roberts, 1999). Liberals have
emphasized the importance of groups to multicultural political articulation and to
collective participation in decision-making processes. Yet they have avoided the

398 gad barzilai



 

logical consequences of this position and have continued to embrace the primacy of
individual rights (Dahl, 1971; Kymlicka, 1995; Smith, 1997).

The facets of religion in law and law in religion that were expounded above are
not progressively ordered in a linear clear historicity of teleological modernity.
Rather, they are complementary in any historical period, despite some very signifi-
cant distinctions in the intimacies of law, religion, and power in various historical
periods, according to the genealogical analysis presented above. A genealogical
analysis of law and religion in the midst of a neoliberal politics of globalization
requires us to dwell upon the hermeneutics and practices of nonruling communities.
The essay turns now to explicate some aspects in a critical communitarian concept
of law and religion. Then it explores religion and law in contemporary intersections
of globalization and nonruling communities.

Liberalism as Tradition,

Communitarianism as Critic

As Robert Cover (Minow, Ryan, and Sarat, 1993) and Stephen Carter (1998) have
expounded, state law has been violent toward nonruling religious hermeneutics. It
has eliminated these hermeneutics as viable sources of lawmaking and policy
making. The jurispathic essentialism of modern state law – that is, its paternalism,
deference to violence of state officials, and coercion – is embedded in its intervention
in the life of nonliberal (nonruling) communities. Cover has highlighted the collision
between the nomos (i.e., basic worldview and normative aspirations) of nonruling
religious communities that have challenged the state, and the interest of the state to
subdue that nomos since nonruling communities could endanger dominant narra-
tives and state hegemony. The conflict between state legal ideology and the nonrul-
ing religious communities reflects the proclivity of the state to veil its own religious
partiality and to extinguish any alternative modes of faith and religious practices.

Cover has perceptively comprehended the prescriptive effects of religion on state-
hood and political power. Religion has accordingly been perceived as a constitutive
force of normative order and civil obedience, but also as a source of oppression.
Accordingly, Cover has invited the pluralistic interplay of all religious ontological
conceptions of the ‘‘good’’ as part of lawmaking and legal interpretations, while
being aware of the inability of the state to suggest an impartial justice. Cover points
to the fact that in a ruling like Wisconsin v. Yoder in 1972 state law has acknow-
ledged its limits of power in recognizing the Amish community’s legal authority to
remove its children from public schools after the eighth grade (Minow et al., 1993:
165). Yet, as Sarat and Berkowitz have shown (1994), in Yoder, state law was not
conceived as being under threat, and hence multiplicity of religious practices was
considered as reconcilable with order. Yoder has articulated the liberal concept that
state law is the superior regulating order, while communal practices can be con-
sidered as legally valid only when they do not endanger the state’s order.

Carter has primarily underscored the collision between liberal constitutionalism
of separation of state from religion, and nonruling religious communities. Religion is
perceived as a political redemptive force that renders criticism and dissent to state
law and its ideology. Like Cover, Carter distrusts state law, but unlike Cover he is
not only a legal pluralist. Carter is also a communitarian who puts much more trust
than Cover in the internal normative order of nonliberal religious communities,
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while Cover admits cases in which state intervention is required for redemptive
purposes as prevention of racial discrimination. Both Cover and Carter have seen
state judges as the focus of the liberal erroneous project of constitutionalism. Cover
as a legal pluralist has primarily underscored the exclusiveness of liberal consti-
tutional language, which through adjudication ‘‘kills’’ alternative hermeneutics,
while Carter as a communitarian has emphasized the blindness of liberalism to the
virtues of nonruling religious communities. Both Carter and Cover have partly
neglected to explicate the political power of liberalism as an anticommunitarian
force, which is generated through state law and its ideology.

Liberalism, as Marxists have keenly noted, has been a political force of particu-
larization that has advanced individualistic legalities concerning collectivities. The
individualistic legalities – as reflected in Marx’s criticism of contract law and
property law – have deconstructed collective consciousness. While Marx has re-
ferred to the deprived social class, I underscore the communal aspect, since religion
has been an important force in consolidating communal normative orders of non-
ruling communities that may resist state law and its ideology.

The attempts of states to subdue religious nonruling communities have had several
facets. First, religious practices have been interpreted as irrational acts, especially
under the effects of individual liberalism and later under the influence of rational
choice conceptions. For example, adherents of rational choice theory condemn a
usage of religious symbols during elections as irrational acts that affect voters’
discretion (Barzilai, 2000; Bruce, 1999). It has followed a wrong concept of mod-
ernity, as if religion is an irrational setting that contradicts modern rational law
(French, 2001; Likhovski, 1999). There are two types of accustomed mistakes
concerning religion and rationality. It is mistaken to profess that religions are
irrational. It is based on the evidently erroneous presumption that believing in
anything is good, but believing in God/Goddess is evil. It is also erroneous to
avow that liberalism offers a free choice between religions. In every political regime
there is hegemonic religion; therefore people who have been born into religious
minorities are often discriminated against because of their faith and practices.

Second, in countries where formal separation of religion from state exists, funds
for education in religious communities have been conceived as encouragement for
segregation (Carter, 1998). Furthermore, religious acts of nonruling communities
that have been part of cultural preservation have often been conceived as coercive
and jeopardizing the ‘‘rule of law’’ (Roberts, 1999). Third, religion of majoritarian
groups and dominant groups has been conceived as part of nationality, while reli-
gion of minorities has been considered as part of primordial culture, which may
endanger individuals and the modern state. Since a Western modernity has a narra-
tive of secular progression, any religious resistance to it may be perceived as
fundamentalism, even extremism, and may be criminalized in state law.

As Max Weber has suggested in his writings – published after his death as The
Sociology of Religion ([1922] 1964) – any categorization of religion should be
problematized. Furthermore, in Hegelian terms, secularism may be a religious
faith if it renders the sense of ‘‘absolute being.’’ Thus, Judaism, Christianity, Bud-
dhism, and Islam are religions, but also scientology, psychotherapy, and nationalism
itself may be considered as religions. Due to the empowerment of nationalism in
modernity, states have categorized what is ‘‘religion’’ for political purposes of
constitutionally recognizing communities and controlling them, or denying commu-
nities and marginalizing them. Consequently, religion has become a source of dissent
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if and to the extent that it has been marginalized and discriminated against. In
countries that have aimed to suppress religion, like in Poland and Lithuania in
Europe, and Turkey in Asia, religion has incited some collective resistance to
the state.

Other examples in which oppressed and marginalized religions were a source of
dissent are telling, as well. The Catholic Church in communist regimes, for example,
used its power to unreservedly oppose the regimes and to significantly intervene in
their internal affairs, as was the case with the Catholic Church in East Germany.
This applies also to Islamic movements in India, Indonesia, and Israel. In Israel,
nationalistic Jewish fundamentalists were inclined to severely criticize the state,
which they had conceived as too secular and therefore too pro-Palestinian, especially
after the conclusion of the Oslo Accord (1993–99). Eventually it led to the assassin-
ation of Prime Minister Yitzhak Rabin on November 4, 1995. The same phenom-
enon of religious dissent to state law has repeated itself in Egypt and Jordan, and in
the West Bank and the Gaza Strip, where Muslim groups and factions have become
major localities of dissent and violence against the political regimes and their ruling
elite. Invariably, in democratic and nondemocratic regimes, in secular and nonsecu-
lar constitutional settings, religions do not only construct identities, and incite action
in law, but they also constitute practices outside it, and toward it.

Correspondingly, the challenge is to understand what is happening beyond the veil
of formal constitutional formulations of religion and state. Scholars of law and
society have indeed looked at alternative legal texts to that of state law (Ewick
and Silbey, 1998; Sarat and Kearns, 1996). Religions have rather been unique in the
sense that they have offered to their believers a structured and sacred text that has
embedded detailed normative guidelines of alternative order in all spheres of life.
That normative order, based on a faith in a superior divine force, has frequently
challenged the state. Furthermore, religions have offered absolute irreducible criteria
for ‘‘good’’ and ‘‘evil.’’ The more a religious community is fundamentalist, the more
it may challenge the state through its legal religious texts. Efforts of states to quell
religions have often resulted in religious resistance and violence.

How can we reconcile the totality of the domination of the state and the absolute
desire of nonruling communities for their own religious communal hermeneutics
and practices? Let us look at two possible categorizations. First, individual auton-
omy and identity, and second, dissent versus jurispathic law.

I borrow the logic of the first from Joseph Raz, the liberal intellectual, and the
second from Robert Cover the legal pluralist, and Alasdair MacIntyre and Stephen
Carter the communitarians. Personal autonomy and personal identity justify the
legal protection of individual affiliations with religious communities. This is a
concept emphasized by national liberals such as Joseph Raz, and analyzed by
prominent liberal historians such as Rogers Smith (Smith, 1997). Yet the problem
is that nonruling religious communities are not protected as collectivities in a liberal
context.

In the case of Board of Education of Kiryas Joel v. Grumet (1994), for example,
the US Federal Supreme Court refused to justify federal support for a religious
community of ultra-Orthodox Jews. Similarly, for example, in the case of Sharei
Tzedeck, the European Court of Human Rights has not granted recognition
of nonruling religious communities as such (in France), veiling this under the
argument for the need to respect national sovereignty even within the EU. That is
the dilemma mainly recognized by Cover and Carter, and illuminated in philosophy
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by MacIntyre. State law – and liberal modern law promoted through the state – is
jurispathic and therefore inclines to eliminate alternative types of hermeneutics and
practices. Hence, this essay suggests seriously considering the collective rights of
religious nonruling communities. This means autonomy in most spheres of life, like
education, property, jurisdiction, and worship.

Possible conflicts between human rights and religious normative orders in non-
ruling communities may exist. The predicament of women has been prominent in
that context. Muslim women, for example, have suffered from killing for the family
honor (Katal al-Sharaf). Amnesty International reported in 2001 about 5,000 such
killings around the globe. The phenomenon of ‘‘honor’’ murders is particularly
prominent in regions with large Muslim populations such as Nigeria, Sudan, Turkey,
Egypt, the Gaza Strip, and the West Bank, and also exists among Muslim commu-
nities in Western Europe. Should the communitarian stand justify such killings or
any other violence in communities, as part of an argument for maintaining commu-
nal nonliberal cultures of minorities? Obviously, it should not.

Two principles may be sources of solutions in cases of these conflicts. First, the
right of exit; second, the redemptive principle suggested by Robert Cover (Minow et
al., 1993). The first principle claims that potential victims deserve to leave their
community, and that they deserve a state’s protection against violence. The second
principle is that if a state’s interference in a specific sphere of communal life is
necessary to abolish discrimination, the interest in social redemption should over-
come the principle of communal singularity and autonomy. According to both
principles, however, the internal normative order of the nonruling community
should not be dissolved.

It is very doubtful whether religious communities are more violent than any other
organization and collectivity that has some control over the means of ruling. The
danger in secular fundamentalism is that due to lack of cultural relativism, religion is
characterized as equivalent to violence, and religious fundamentalism is regarded as
extremism and terrorism. Various studies elucidate that even fundamentalist reli-
gious interpretations of law might turn out to be constructive hermeneutics. They
have enriched plurality in societies, and sometimes have led to reforms in state law in
ways that have improved human rights (Barzilai, 2003; Likhovski, 1999; Theriault,
2000). In religions one can often find strong traditions that call for reforms within
the religious community. Religions, even these that are characterized as fundamen-
talist, do have trends that call for constant reforms as part of lawmaking and law
application within the community (Asad, 1993; French, 1998, 2001).

At the cultural level, religious texts and hermeneutics may contribute to the
normative order through infusion of values, norms, and methodology of interpreting
legal texts. At the institutional level, religions have sometimes democratized public
life either through consolidating state power or through withdrawing from it.
A good example of democratic consolidation is the action taken by the Catholic
Church in East Germany, which had encouraged unification with West Germany in
order to hold more public strongholds under the German Basic Law of 1949
(Theriault, 2000). In other instances, like in Nigeria, religion would impel women
to withdraw to communal life since state law does not protect them (Ifeka, 2000).
Palestinian Muslim women in Israel have applied for the state’s protection against
their husbands in cases of expected violence due to Katal al-Sharaf. They have done
so despite their Palestinian national and Muslim religious consciousness, which
challenges the Jewish state. Yet the state, despite its liberal egalitarian assertions,
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has not been inclined to intervene in communal life. Consequently, the Palestinian
feminists are in a struggle against an unexpected coalition of Muslim male elite and
state law of the Jewish state that has experienced since the beginning of the 1990s
liberal legislation for protection and advancement of women. Hence, more efforts
by Palestinian feminist organizations in Israel are focused on helping women to
help themselves within their own community through creating feminist communal
consciousness. In these instances, exemplified in Nigeria and Israel, withdrawal
through religion is intended to practically form and enlarge a civic space within
the community.

The contradictions between religious communities and modern state law may be
imaginary, especially in non-Western political regimes. In practice, the relations
between the sacred texts and the secular texts may be somewhat complementary.
John Bowen, for example, describes how religious courts in Indonesia have inter-
preted religious and secular laws in complementary ways. That mode of interaction
is explained, again, through power, since the state has increased its influence over the
religious courts in different regions of the country (Bowen, 2000). In African
countries – especially in Chad, Djibouti, Egypt, and Guinea – there is criminal
legislation that prohibits the often-utilized genital cutting among women. Boyle
and Preves demonstrate that due to transnational effects, African countries have
followed the West in formally prohibiting genital cutting that prevails in Muslim
societies (Boyle and Preves, 2000). However, that impressive legislation does not
intrude in the religious communities but rather aims to change one value within a
more comprehensive and diverse communal religious culture.

Liberalism and Religious Communities –

The Challenge of Glocalization

Exploration of religion and law should be a focus of interest for students of law and
society under conditions of glocalization (globalization in various localities). Glob-
alization in its neoliberal sense may not supersede local religious practices. Studies
point to the fact that religion in various nonruling communities is as vigorous as ever
(Barzilai, 2003; Merry, 2001). Furthermore, the fear of and the uncertainty concern-
ing the meaning of globalization may further incite religious beliefs and religious
practices as significant sources of identities. Religious communities are important
sources of constituting, articulating, and generating identities because the uncer-
tainty facing the meaning of linear time and neoliberal progression generates religion
as a source of circular time that empowers collective and individual identities
through traditions and divine texts. Thus religious fundamentalist movements in
Christianity, Islam, and Judaism have been generated as a resistance to modernity
and to its exclusive secular conception of historicity and legality.

The collisions between globalization and religious fundamentalism may result in
violence, as was horribly proven in the September 11, 2001, Al-Qaeda attack on the
WTC and the Pentagon. It has followed a series of serious terrorist attacks against
US and other Western targets all over the world. Religious terrorism has a lengthy
experience. Religions may include subcultures of violence against ‘‘external en-
emies,’’ such as state law and state legal institutions that symbolize secular depravity.
Subcultures of violence have emerged in various religions, including Buddhism,
Christianity, Islam, and Judaism (Juergensmeyer, 2000). Religious terrorism has

legal categorizations and religion 403



 

been manifested in Western and non-Western political regimes including Algeria,
Egypt, England, France, India, Indonesia, Israel, Japan, Northern Ireland, Lebanon,
Philippines, Turkey, and the USA.

Indeed, not all terror incidents and terror organizations are religious. In fact, most
terror incidents and terror organizations in Europe, heretofore, have been secular –
ETA in Spain, Bader Meinhoff in Germany, and the Red Brigades in Italy, to name a
few examples. In the context of this essay, however, I would like to briefly examine
why religions may propose terrorism as a possible hermeneutics against state law
and its ideology, in the midst of neoliberal globalization. It is an especially intriguing
dilemma since religious fundamentalism is not necessarily violent.

Religious texts often ingrain a binary theological distinction between eternal
redemptive good and irreducible evil. The cosmic and canonized struggle, including
a violent clash, between good and evil is ahistorical and should end in apocalyptic
warfare (Juergensmeyer, 2000). Believers symbolize the good, while the heretics
and the seculars, the ‘‘others,’’ represent the evil in that cosmic struggle. Notwith-
standing, most religions condemn warfare in general (Weber, [1922]1964). Religious
texts include legalistic categorization that makes it possible to determine whether
a war is just or unjust. Hence religious texts as other legal texts are subjected to a
variety of hermeneutics that constitute their practical application and reconstitution.
When believers are convinced that they are under attack from secularism, the
probability that they will use a religious text, as a manifesto of warfare against the
perceived aggressor, is significantly higher due to the binary distinction between
good and evil.

Liberal globalization has propelled the expansion of exhibitionist secularism, and
has spurred a sense of siege mentality among religious fundamentalist (nonruling)
communities. They have protested against prominent manifestations of liberal secu-
larism such as pornography, homosexuality, abortion, free sex, and even personal
computers connected to the Internet. Furthermore, perceptions of transcendental
cosmic justice have legitimated violence as a means to revolutionize the praxis, and
to impose religious law on earth. Instead of religious categorization in law, religious
terrorism has aspired to see law as a categorization in a fundamentalist religion.

The question why a certain religious text would be subjected to hermeneutics of
violence is outside the range of this essay. In general, the more a nonruling commu-
nity perceives itself as discriminated against, the more it will be inclined to use
religion as a source of violent resistance against hegemonic legal ideology. Invari-
ably, a religious text cannot be isolated from the sociopolitical context that affects
the utilization of religion to different public purposes. Islam, for example, may have
very moderate hermeneutics toward non-Muslims, or a very violent hermeneutics,
depending on the leadership that makes use of religion to various purposes and
contingent on the sociopolitical context that frames the usage of the religious text.

In a context that pays a great deal of attention to nonruling religious communities,
two processes may take place. I follow Santos’s terms (Santos, 1995). The first
process is globalization of local knowledge. Religion may become more trans-
national and its ability to influence and construct cross-national identities and
practices may become broader through means such as the Internet and the inter-
national media. Thus a study among religious Indian and Pakistani communities in
the USA explicates how these communities have maintained their fundamentalist
beliefs and practices and have contributed to transnational networks between USA,
India, and Pakistan (Williams, 1998).
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The Internet constructs virtual transnational interactions, and in turn nonruling
communities may better mobilize support and better control their members. The
technological usage of the Internet in religious, even fundamentalist, nonruling
communities has been multiplied as a prevailing phenomenon. Other aspects of
transnational liberalism, such as the international media, make the dissemination
of ideas an easier task for religious communities. Since the state’s regulation of the
virtual space and of the international media may be somewhat fragile, though still
meaningful, the ability of religious nonruling communities to universalize their
virtues and practices is growing fast. Transnational liberalism is becoming a major
dialectical source of advancing, among other things, religious and even fundamen-
talist ideas and practices. Contrary to visions of universal self-celebrated secularism,
the partial decline of the state, and its partial but significant sensitivity to virtual
spaces may strengthen expansion of religious ideas and practices that challenge
liberal secular globalization.

A second process is localization of globalization. Religious communities may
adopt practices that are affected by increasing liberal values. Using (secular) tech-
nology and more litigation in courts for communal purposes are two examples of
attempts to challenge state law, like immigration and education laws, in ways that
may deregulate state supervision over religious nonruling communities. The legal
setting in the USA has already been altered in that direction, while educational
autonomy has increased and been legalized. Globalization in that sense generates
more multiplicity of religious practices. A good example is feminism and its con-
junction with religion. Thus feminism has gained in the last decade some empower-
ment through religion; an observation that demystifies the conventional claim that
suggests that religion is an alternative to feminism. Religious women affected by the
liberal mood would like to gain more equality in their community without secular-
izing it. Therefore they raise religious arguments for gender equality based on
human dignity and preservation of the communal culture, despite its stigmatization
as being violent against women in the midst of liberal globalization (Katz and
Weissler, 1996; Reece, 1996).

Hence, I expect, religious categorizations may be more diverse but their import-
ance will remain central in political power and law. Religious categorizations are to
remain avenues in the twenty-first century of construction, generation, marginaliza-
tion, and elimination of identities that build and challenge power. Religious categor-
izations will remain a source of coercion and resistance in and toward law. On the
one hand, religion will continue to reflect ethnic and other social identities in law.
On the other hand, religion will continue to be a source of reforms in the legalities of
the global-local world.

Conclusion

This essay has embarked on deconstructing and conceptualizing the relations be-
tween law and religion, through a prism of legal pluralism in which power, state, and
nonruling religious communities were the main focus of exploration. It has expli-
cated to what degree power, state, and nonruling communities are crucial for
understanding law and religion. Consequently, we may conclude that scholars of
law and society should pursue the decentering critical approach of law and society
studies to deconstruct the relations of law in religion and religion in law.

legal categorizations and religion 405



 

Religion is not autonomous from power, and the attempts to use it for political
purposes have been reflected in various types of legalities. Especially after the
September 11, 2001 terror events, we should not be misled by liberal expectations
of separation of state from religion, nor should we be captives of illusions concern-
ing globalization of secular values and the inevitable cultural war between them and
religious fundamentalism.

Communities are crucial to the study of law and religion, since the conflict
between nonruling religious communities and the state is a valuable source of legal
practices and hermeneutics. It also points to the deficiencies of contemporary liber-
alism that is aloof to the predicaments of various religious localities. Accordingly,
this essay encourages more emphasis in law and society scholarship on the import-
ance of nonliberal and nonruling religious communities to the evolvement of just
and democratic societies.

Can we reconcile the legal texts of nonliberal religious communities and the
aspiration for a universal code of human rights? This is a challenge for law and
society scholars that I would like to pursue. Since religions are not autonomous from
other cultures and historicity, and they constitute parts of human experiences and
practices, abstraction of basic human rights from diversity of religions should and
can be a component in the aspiration for a universal minimal legal code. That code
should admit cultural relativity. It should acknowledge the importance of political
spaces in which various nonruling communities, nonliberal and religious, can be
included as legitimate components in civilizations of legality.
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22
The Role of Social Science

in Legal Decisions

Jonathan Yovel and Elizabeth Mertz

In this chapter, we explore the problems and the potential involved in combining
social science and legal decision making, drawing primarily on examples from the
United States. We also briefly discuss the situation in Israel, which provides an
interesting comparison. We suggest that a complex act of translation is needed in
order for law to incorporate social science findings, particularly in light of the many
differences between law and social science in terms of goals, methods, social roles,
and epistemologies. On the one hand, social science has much to offer legal decision
makers, both in terms of the information it provides about how society and law
operate, and in terms of critical vantages on the law itself. On the other hand, there
may be important limits to judges’ comprehension of the social science arena, so that
caution is necessary in attempting to bring the two fields together.

In scrutinizing the institutional dimensions of translation difficulties between
social science and law, we can identify a number of core tensions associated with
the fields’ quite distinct approaches to the reconstruction of facticity. These tensions
are not only abstract questions of epistemology; they speak to the core of law’s
claims to rationality, and thus are particularly significant for any theory of democ-
racy. The first tension, most crucial to democracy discourse, can be termed political
or institutional. Simply put, the tension is between the democratic reluctance to
delegate adjudicative facticity to expert discourse, on the one hand – and on the
other hand, society’s interest in adjudication that is based on the ‘‘best available’’
knowledge rather than fragmentary ‘‘lay notions’’ (whose political or ideological
character hides behind conceptions of ‘‘common sense’’ or ‘‘experience’’). The
second tension may be termed metascientific and involves the validity conditions
of social scientific findings qua science: in other words, it is the concern that courts
rely upon and apply valid rather than ‘‘junk’’ science. Here we must deal with the
internal dynamics that yield legitimacy within the institution of social science itself.
The third tension is both scientific and institutional, resulting from the intersection
of social science and law, and emanates from the controversies between different



 

legitimate scientific approaches and findings as they play out in court. As we will see
below, the line between the second (metascientific) and third (scientific–institutional)
tensions can at times be difficult to discern, when advocates of one competing
scientific paradigm attempt to convince the court that their competitor is in fact
‘‘junk’’ rather than legitimate science. Finally, a fourth tension – not dealt with
directly here – concerns situations where social science functions ideologically in
the background of the case, and where portions of social science have infiltrated
legal discourse. Economics is a case in point, as can be seen in the example of the
relatively successful ‘‘Chicago School.’’

Our discussion begins with an overview of the distinct methods, goals, social
roles, and epistemological positions of social science and law, outlining the scholar-
ship discussing this divergence. This necessarily schematic presentation provides a
general template for identifying some of the potential difficulties that legal decision
makers might encounter in achieving a fruitful marriage of law and social science.
We briefly compare the overt tensions that exist in the United States with the
contrasting situation of law and social science in Israel today. The next section
examines the ways in which social science has actually been used in US and Israeli
courts to date. What role have social scientists played in mediating data and recon-
structing facticity? How has the legal system translated the complex world of social
science knowledge? After a brief survey of the wider terrain, in the third section we
will focus in on a few ‘‘paradigmatic’’ examples for more in-depth discussion. The
final section considers the critical promise of social science, suggesting that a ‘‘new
legal realism’’ can emerge from more careful attention to the process of translation
between social science and law.

Translating Social Science in Legal Arenas:

Some Fundamental Challenges

A number of authors have noted that fundamental differences exist between the
way law approaches social problems and the way that social scientists operate. In an
at times blistering critique of legal academics’ attempts to perform empirical re-
search, political scientists Lee Epstein and Gary King outline what they see as a key
distinction:

While a Ph.D. is taught to subject his or her favored hypothesis to every conceivable test
and data source, seeking out all possible evidence against his or her theory, an attorney
is taught to amass all the evidence for his or her hypothesis and distract attention away
from anything that might be seen as contradictory information. An attorney who treats
a client like a hypothesis would be disbarred; a Ph.D. who advocates a hypothesis like a
client would be ignored. (Epstein and King, 2002: 9)

Epstein and King express concern that legal academics typically conduct empirical
research with little awareness of the fundamental rules governing social scientific
inquiry, nor of the considerable developments that have occurred in the social
sciences for decades, so that law review readers ‘‘learn considerably less accurate
information about the empirical world than the studies’ stridently stated, but
overly confident, conclusions suggest’’ (2002: 1). Research on law school teaching
suggests that this perceived gulf between lawyers and social scientists begins with
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a divergence in training, where law students are encouraged to tackle just about any
social problem presented in a legal text with the confidence given them by the
strategies that accompany legal reading (Mertz, 2000). Legal epistemology centers
on the textual structures that allow readers to ascertain whether a form of legal
‘‘truth’’ or at least authoritativeness has been established (Yovel, 2001a; Mertz,
2002). ‘‘Facts’’ are established when legal procedures are followed and authoritative
decision makers decree the facts to be so. Social scientists, by contrast, are trained to
approach ‘‘fact’’ claims with caution, and to scrutinize empirical claims and studies
for limitations.

Ewick, Kagan, and Sarat note the problem that this creates for translation be-
tween social science and law: social scientists are increasingly pointing to the great
complexity and nuance that characterize how law operates in society, while ‘‘[l]aw
has to act in the world and act with whatever information it has, however partial,
incomplete, or biased’’ (1999: 29). Legal decision makers can hardly be expected to
delight in the ‘‘complexity and often increased uncertainty’’ that accompany
attending to empirical research (ibid.). The aim of social science is increased under-
standing, which draws researchers into ever more circumscribed conclusions and a
form of epistemological modesty (wherein knowledge is inevitably partial and
hedged). The aim of legal knowledge is to provide a ‘‘good enough’’ foundation
for acting in the world – for making decisions based in at least some pretense of
certainty; social power and engagement are thus necessary concomitants of legal
forms of knowing (resulting in the opposite of epistemological modesty). Numerous
scholars have addressed the differences between law and social science, at times
coming to pessimistic conclusions about the possibility of effective communication
between the two fields (see, e.g., Tanford, 1990; see also Lindman,1989; Monahan
and Walker, 1986; Sarat and Silbey, 1988).

This difference in methods, aims, and epistemologies is given institutional expres-
sion in the four core tensions outlined above. We see this perhaps most strongly in
the political–institutional tension, where the important difference between social-
scientific and legal aims and institutional mandates creates a difficult dilemma.
Citizens in a democracy have a vested interest, indeed some would say a ‘‘right,’’
to have their disputes adjudicated based on an understanding of social reality that is
as free as possible of arbitrary assumptions or outright prejudice. Although, of
course, social science itself is hardly devoid of the echoes of power and prejudice,
the legal system has turned to social-scientific findings to assist in its efforts to
achieve practical rationality (and this ‘‘rationality’’ carries a double meaning:
overtly, the effort is to rise above the ‘‘impurities’’of lay knowledge through the
cleansing apparatus of social science method; while at the same time there is a
‘‘rationalizing’’ effect that helps to legitimate law and the legal use of power).
However, the concern that adjudicative agents be presented with reliable knowledge
about the social world by sound social science is met with the other, ‘‘jurisdictional’’
interest that fears the reduction of legal actors to the role of passive, lay consumers
of scientific data – ill-equipped to critique expert evidence and influenced by ‘‘extra-
scientific’’ factors such as the plausibility of expert witnesses.

Similarly, legal decision makers are unlikely to have a sophisticated grasp of the
ideological, ontological, and psychological presuppositions revealed in some critiques
of social science – which courts may uncritically and unconsciously adopt. We will
examine some manifestations of this tension and its manipulations, from relatively
authentic judicial concern to dogmatic rejection of social scientific findings.
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We also see the institutional ramifications of the division between legal and social-
scientific aims and methods in our second (metascientific) and third (scientific–
institutional) tensions, which move beyond the strictly political dilemmas of the
first tension to more epistemic domains. When reaching decisions in individual
cases, courts often authoritatively decide the line demarcating ‘‘junk’’ from legitimate
social science – a choice that is ‘‘ruled on’’ only incrementally by social science fields
through acceptance of papers in peer-reviewed journals, presentations by scholars at
professional meetings, and so forth. The history of social science abounds with
examples of approaches, first deemed illegitimate, that later became accepted – and
the reverse, ‘‘scientific’’ theories later debunked. Thus although the division between
‘‘junk’’ and legitimate science is a complex one, perhaps best described as a con-
tinuum rather than a dichotomy, courts must draw bright lines, at times adopting
particular philosophical and metascientific criteria to deal with ambiguous or ‘‘pro-
toscientific’’ knowledge. For example, as we will see, courts struggle with Popperian
and Kuhnian theories of science in allowing or disallowing the introduction of social
scientific evidence. In the process, they at times slide from decisions about the
definition of ‘‘junk’’ science into adjudicating disputes among accepted schools of
thought in social science fields. There is an inevitable political dimension to the
delineation of ‘‘junk’’ from canonical science, even within the social science academy
itself. This leads us to ask whether the courtroom is the correct institutional locus for
resolving such scientific controversies. There are obvious concerns about allowing
courts to make rulings in contests between behaviorist versus cognitive approaches,
for example, or in arguments over competing methodologies. Apart from questions
of expertise, one could also argue that the diversity of approaches found among the
social science fields is one of their strengths – albeit one that creates great difficulties
for legal actors bent on ‘‘yes/no’’ decision making. This points to the importance of
field-specific metanorms in deciphering the ‘‘meaning’’ of particular social science
studies. Arguably, their import relies on a complex social and linguistic matrix of
settings that indicate the norms for understanding limits to epistemological claims,
how to approach conflicting findings, and so forth. These metalinguistic norms are
rarely made explicit, and are generally conveyed through professional socialization
into the social sciences; thus they are most likely unavailable to most jurists.

The fourth tension described above also represents an institutional manifestation
of the divide between law and social science; here the issue is the odd hybrid that
results from an explicit marriage of legal and social scientific discourses such as was
found in ‘‘Chicago School’’ law-and-economics. Characterized by relatively trans-
parent discussions of the applicability of efficiency arguments to legal analysis, the
law- and-economics movement became a vehicle for the assimilation of such argu-
ments (and thus of the philosophical, psychological, social, and even ethical prin-
ciples they presuppose) into legal argumentation and discourse generally. Legal
discourse in such cases becomes an odd form of economic discourse – posing as
expert but often lacking many of the usual indicia of economic expertise. Coase’s
theorem is by now as much a part of legal discourse as it is of economic theory. In
contemporary American jurisprudence, the term ‘‘pragmatic’’ has at times become a
stand-in for ‘‘economically justified’’ (and even that in the narrow sense of the
Chicago School), in defiance and even abuse of the specifically American philosoph-
ical school going by that name, ranging from Dewey, James, and Peirce to Rorty and
Bernstein (see Posner, 2001). We will discuss this ‘‘backdoor’’ application of eco-
nomic models of behavior further below.
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Interestingly, at this time there is not the same degree of tension between legal
and social science scholarship in Israel as is found in the United States. Instead,
we find a more welcoming attitude on the part of Israeli legal academics toward
the use of social science, and a noticeable – though at times inconsistent – interest
in benefitting from social science findings and approaches (Sebba, 2001). It may
be that in time, conflict and boundary guarding may emerge as Israeli social
scientists come to question the use to which their work is put, or to balk at
any persistent status differentials. Or it may be that the difference between the
USA and Israel in this regard reflects more profound distinctions between the two
countries in terms of institutional, legal, and intellectual structures and cultures.
We turn now to an examination of how social science has been appropriated in
legal fora.

Law’s Appropriation of Social Science:

The Promise and the Problems

We begin by tracing the relationship between law and social science in the United
States, from the introduction of the ‘‘Brandeis brief,’’ through the famous case of
Brown v. Board of Education, to today’s standard set by the case of Daubert v.
Merrell Dow. The section concludes with a brief contrasting Israeli example.

Given the apparent gulf between law and social science in the United States, how
have the two managed to meet? Despite admitted tensions, the US courts have for
some time turned to social science, albeit in inconsistent and episodic ways. Indeed,
there are numerous potential avenues through which social science information can
affect legal developments. Expert witnesses testify at trials about relevant social
science studies; social scientists contribute to amicus briefs to inform courts
regarding the current state of knowledge in their fields; social science also enters
the legal door during legislative hearings, and so forth. Legal historians typically
point to the ‘‘Brandeis brief’’ as a watershed event in the introduction of social
science to legal decision making in the USA (Rosen, 1972). This famous brief, over
100 pages in length, was filed by Louis Brandeis in the 1908 case of Muller v.
Oregon. It drew upon social science of the time that purported to document inherent
differences between men and women. Although the science cited therein was subse-
quently largely discredited, the brief itself has been hailed as a legal innovation that
began a long-standing effort to marry law and social science.

Perhaps one of the most controversial uses of social science in adjudication
concerns Brown v. Board of Education, a case of far-reaching significance. Brown,
decided by the US Supreme Court in 1954, centered on a challenge to the constitu-
tionality of state-mandated racial segregation in the public education system. This
segregation had previously been approved under the infamous ‘‘separate but equal’’
doctrine enunciated in prior cases such as Plessy v. Ferguson – an 1896 case
addressing a Louisiana law requiring separate railway carriages for ‘‘white and
colored races.’’ Instead of merely attacking the constitutionality of the ‘‘separate
but equal’’ doctrine on purely legal grounds, the Brown appellants argued that
segregated schools could be proven – on an empirical, social-scientific basis – to
do prejudicial harm to African American students. The social scientific studies,
which were subsequently relied upon by the court in its decision, have since been
intensely criticized – as well as defended (Jackson, 2000). Criticism centered around
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the quality of the social science, and also around the perception that in Brown no
line was respected between science and advocacy.

The social-science studies most generally associated with Brown were the project-
ive ‘‘doll tests,’’ whereby social scientists observed, among black schoolchildren in
segregated southern schools, a manifest preference for and identification with white
dolls, and apprehension regarding black dolls. This finding was interpreted as an
indication of low self-esteem and a lack of an authentic sense of identity among the
children, problems which were in turn attributed to segregation. Arguments based
on inequality of educational resources and conditions might simply have resulted in
a more egalitarian distribution of resources within the framework of segregation.
However, these social-scientific findings permitted the court to make the much
stronger assertion that ‘‘separate educational facilities are inherently unequal.’’

Almost 50 years later, many social scientists would take issue with the particular
studies used in Brown and the inferences drawn from them (Jackson, 2000: 240),
although there is also broad consensus about the overall harms caused by
segregation – with school segregation high on the list of important loci (Erickson
and Simon, 1998: 16). Critics such as Gregor (1963: 627) pointed out that the
attitude studies did not isolate any critical variables among the numerous dependent
ones, stressing that in a social reality of ‘‘segregation, prejudices, discrimination, as
well as their ‘social concomitants’,’’ no study could causally ascribe the inferred
attitudes to any one variable, such as school segregation. Additionally, the Clarks –
who administered parallel studies among nonsegregated black schoolchildren in
northern states – observed similar and even more pronounced preference patterns
there (Clark and Clark, 1947; Clark, 1950; see also Kluger, 1976: 456). In light of
such methodological critiques, Van den Haag, who was later to serve as an expert
witness on behalf of apartheid (Jackson, 2000), essentially characterized Brown as a
case in which an elitist court imposed a progressive agenda masked as scientific
knowledge, based on the testimony of shady scholars which bordered on perjury
(van den Haag, 1960). Clearly, there is an institutional and political component not
only to how social science is generated, and how it is received by courts, but also to
how it is subsequently critiqued.

Thus we see exemplified in Brown several of the major tensions outlined at the
outset of this chapter. First, there is the issue of the legitimacy of social science,
particularly when viewed over time. Clearly, just as in the case of natural science,
social science that was once deemed acceptable will often be rejected as methods and
understandings change through time. Using a ‘‘presentist’’ critique, one could easily
argue on the basis of current social science information that many prior decisions
were wrong. Historicism and justice maintain an uneasy relationship. Needless to
say, adjudication and other legal-political processes produce not merely particular
decisions but rules and doctrine; and just as law evolves in accordance with changed
information from other sources, it will have to from time to time revisit doctrine
(and even specific cases) in light of changed social science understandings. There
are numerous examples of an ongoing dialectic, a dialogue, in which the courts
slowly take in changed understandings from social science – shifting from the
biologically based racist view of earlier cases to the social/environmentally based
vision of Brown.

Nonetheless, the patent fallibility of dated social science leads to a different kind
of tension, the first ‘‘democratic’’ tension outlined above. Edmond Cahn (1955) most
fully expressed this democratic, rule-of-law, populist view in the context of Brown.
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Cahn ‘‘would not have the constitutional rights of Negroes – or of any other
Americans – rest on any such flimsy foundation as some of the scientific demonstra-
tions in these records,’’ nor

. . . have our rights rise, fall, or change along with the latest fashions of psychological
literature. Today the social psychologists . . . are liberal and egalitarian in their basic
approach; suppose, a generation hence, some of their successors were to . . . present us
with a collection of racist notions and label them ‘‘science.’’ What then would be the
nature of our constitutional rights? (Cahn, 1955: 157–8)

This is a common critique of social science, for its ‘‘very young, imprecise, and
changeful’’ findings and methodologies (id.). This criticism also highlights the im-
portant epistemological consequences of the distinct purposes for which law and
social science seek out knowledge. A social scientist who is exploring new territory
may feel free to experiment – to generate ideas and hypotheses that may later be
proven wrong as part of a process that will also uncover new truths. This tentative or
exploratory mode of knowledge production does not sit well with legal actors, who
must reach decisions with important real-world consequences based on the know-
ledge they obtain. However, critics such as Cahn never satisfactorily answer the
question of how the courts should know the social world: if not with the help of
social science, however susceptible to errors, then what is left is ‘‘common sense,’’
tradition, ‘‘accepted truths,’’ prejudices, and other ideologically informed sources of
knowledge. It is not clear that these are less susceptible to manipulative or ‘‘change-
ful’’ applications than are social scientific findings. Nonetheless, we can see here in
sharp relief the ongoing tensions created by attempts to translate across two such
different fields.

These tensions emerge again in the landmark case of Daubert v. Merrell Dow, in
which the Supreme Court formulated the modern criteria for allowing introduction
of scientific evidence into federal litigation. (Further cases broadened Daubert’s
scope to nonscientific expert evidence and to numerous state laws as well – see
Faigman, Kaye, Saks, and Sanders, 1997). Daubert generated massive progeny –
over 300 articles and dozens of high court decisions dealing with the ruling –
including a body of jurisprudential work concerning the metascientific questions
upon which it touched.

The pre-Daubert rule regarding admissibility of scientific evidence, laid down in
Frye v. United States, required that all such evidence be ‘‘generally accepted’’ as
reliable in the relevant community (Frye, 1923: 1129–30). Frye was concerned with
what later became known as ‘‘junk science’’ (in that case, a physiological ‘‘deception
test’’ based on systolic blood pressure). At issue, then, are the second and third
tensions outlined above – the metascientific question of delineating valid science,
and the scientific-institutional problem of how courts are to enter the definitional
fray. The Frye test was formulated before philosophers such as Popper, Lakatos, and
Kuhn addressed the relationship between science and other ways of treating facticity,
and when sociology of science was an undeveloped discipline; science was far from
attaining its later prestige, when for many philosophers it became the model for
rational activity generally. As the Court in Daubert suggests, the conservative Frye
test excludes novel or simply new research, as well as any method that has not
achieved consensus among scientists; it presupposes a monolithic, uniform, and
homogenous image of ‘‘good’’ science that is a far cry from the creative diversity
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that describes actual social science. Frye does, however, make one point that Dau-
bert retains: that when dealing with admissibility criteria for social science, it is the
method or technique that generated the findings that must be scrutinized, rather than
the findings themselves. The adoption of the Federal Rules of Evidence – and in
particular Rule 702 dealing with expert testimony – effectively overruled prior
precedents and called for a new interpretive approach to admissibility of
‘‘scientific . . . or other specialized knowledge [that] will assist the trier of fact to
understand the evidence or to determine a fact in issue . . . ’’ (Federal Rules of Civil
Procedure 702), thereby prompting the courts to revisit the old Frye standard.

The lead metaphor in Daubert pertains to the courts themselves and, of all things,
invokes Kafka: the court is to act as a ‘‘gatekeeper’’ (Daubert, 1993: 597) for
scientific evidence. As such (and unlike the gatekeeper in Kafka’s parable ‘‘Before
the Law’’), it must use two kinds of criteria for making up its lists of welcome guests
and personae non gratae: criteria of scientific reliability for the court’s purposes, and
criteria of ‘‘fit’’ – namely, the relevance of the social data to the legal claim (relevance
actually serves more complex, ‘‘metapragmatic’’ functions – see Yovel, 2003). In
considering possible admissibility criteria for such ‘‘guests,’’ the Court did not shy
away from examining demarcation criteria developed by philosophers of science to
distinguish between scientific and unscientific propositions. Yet at the same time, the
Court in fact did not adopt nor formulate a unified or exclusive (perhaps not even a
coherent) demarcation criterion for admissibility, a fact that has allowed wide
variability in how courts in subsequent decisions have interpreted and applied the
Daubert standard.

Reading the Daubert opinion feels somewhat like surfing an uneven doctrinal
wave that constantly breaks to reveal the competing currents beneath it. In this case,
those components are two approaches to the philosophy and sociology of science,
both making themselves felt in Daubert. The first is an attempt to find a characteris-
tic that is essential to genuine scientific propositions, one that separates them
decisively from pseudoscientific assertions. Forming such a demarcation criterion
was a major contribution of philosopher Karl Popper (1959, 1968) to the philoso-
phy of science. In the first half of the twentieth century, a school of thought known
as ‘‘logical positivism’’ (or the Vienna Circle) had promoted an empirically founded
‘‘principle of verifiability’’ as a linguistic condition of meaning (propositions are
meaningful if and only if they are susceptible to truth functions; the truthfulness of
some propositions is determined by their semantic content alone – ‘‘analytic’’ prop-
ositions, all others by empirical verifiability). By contrast, Popper, searching for a
demarcation criterion to identify genuine scientific propositions, came up with the
‘‘falsifiability principle,’’ according to which a proposition is scientific if and only if it
is empirically falsifiable; science advances through ‘‘conjectures and refutations’’
(Popper, 1968). Whatever the merits of this principle, it has gained wide endorse-
ment among scientists, who approved of a seemingly clear-cut distinction between
scientific and other propositions, such as those of religion, aesthetics, and so forth.

It was not surprising, then, that Daubert’s primary concern was that ‘‘scientific
knowledge can be (and has been) tested’’ and that by ‘‘tested’’ the Court meant
‘‘generating hypotheses and testing them to see if they can be falsified’’ (Green, 1992:
643). However, the Court already stumbles onto an interpretive bump – namely, the
distinction between falsifiability as a matter of logical structure (‘‘this proposition
can be falsified’’) and falsification (‘‘this proposition has in fact been tested’’).
Popper’s business was to define what kind of things science may say, which of course
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includes new and untested propositions. Note that this does not necessarily even
restrict the category of scientific propositions to those that actually can be tested
given current technologies – although some would redefine ‘‘falsifiability’’ in this
way, thereby providing a socially and historically contingent (rather than absolute)
demarcation criterion. Here we see the tangle that is produced by a difference in
metalinguistic norms and concomitant social-institutional needs; the philosopher of
science is implicitly developing demarcation criteria suited to the discourse and
institutional needs of science, while courts are operating under quite different
discursive and social exigencies. That a proposition might in theory be testable,
even though we do not currently possess the technology to do so, is hardly reassuring
to the judge seeking ‘‘scientific’’ grounding for evidence in an actual court case. The
resulting inconclusiveness of what the majority in Daubert means by ‘‘falsifiability’’
led the minority to admit being ‘‘at a loss to know what is meant when it is said that
the scientific status of a theory depends on its ‘falsifiability,’ and I suspect some
[federal judges] will be, too’’ (Daubert [Rehnquist dissent], 1993: 600). Indeed,
numerous subsequent cases have simply ignored the falsifiability criterion. (It is
thus a bit early to claim that in Daubert, ‘‘Popper’s philosophy. . . became U.S.
law,’’ Edmond and Mercer, 2002: 309.)

In fact, having invoked falsifiability as an essential characteristic of scientific
knowledge, Daubert then shifts to what can best be termed a Kuhnian model of
science. According to Kuhn (1962), there is no essential characteristic that makes
any proposition scientific or that guarantees it a higher level of rationality than other
propositions. Rather, scientific propositions are those that conform to the prevailing
paradigms of any given ‘‘scientific community’’ at any given time. Those paradigms –
the accepted methodologies, techniques, and metaphysical frameworks that underlie
‘‘normal science’’ – are socially rather than philosophically determined, and by
definition are historically transitory. If at a certain time scientists generally use a
‘‘falsifiability’’ criterion, that, too, is a paradigm – a conventional fact about the
practices of scientific communities. Giving a pragmatist twist to positions ex-
pounded by Lakatos and Paterson, courts could approach science as what is justifi-
able to them as the relevant actor or audience. This point reminds us of the first
tension delineated above: using social science need not (indeed, arguably, cannot)
mean delegating facticity to ‘‘experts,’’ but rather constitutes the mobilization of
expertise generated in other institutional/discursive settings for the courts’ institu-
tional purpose – namely, justice.

Popperian and Kuhnian philosophies are thus at odds: while the former defines an
analytical demarcation criterion for scientific propositions, the latter claims that any
such criteria must have social rather than analytic roots. Having invoked falsifiabil-
ity as the core attribute rendering a scientific proposition admissible into evidence,
Daubert then seems to jump into the Kuhnian camp, looking to the scientific
community for guidance: ‘‘Another pertinent consideration is whether the theory
or technique has been subjected to peer review and publication . . . submission to the
scrutiny of the scientific community is a component of ‘good science’’’ (Daubert,
1993: 593). The Court does acknowledge that ‘‘in some instances well-grounded but
innovative theories will not have been published’’ (id.). We see here the grounds for
possible confusion regarding our second and third tensions – the ‘‘metascientific’’
and the ‘‘scientific-institutional’’: it is not clear how the courts are to exercise their
‘‘gatekeeping’’ function in a way that rises above the debates within scientific fields
over preferred methodologies, rather than preferring one school of thought to
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another. A lower federal court judge, faced with the remanded Daubert case,
laments the gatekeeping function as delineated by the Supreme Court’s decision on
precisely these grounds – because it requires him ‘‘to resolve disputes among
respected, well-credentialed scientists about matters squarely within their expertise,
in areas where there is no scientific consensus as to what is and what is not ‘good
science’ ’’ (Daubert, Kozinski opinion, 1995: 1316). The judge’s hesitance is well
taken in light of social science research indicating that judges fare no better than
laypeople in distinguishing studies performed with scientifically accepted methodol-
gies from those performed without (Kovera and McAuliff, 2000). Ironically,
Kozinski says nothing of falsifiability in the Ninth Circuit opinion, but instead
turns to a best-selling work of popular science (Huber, 1991) for his definition of
what constitutes ‘‘good science’’ – that is, asking whether the scientific witnesses
conducted their research ‘‘independent of the litigation . . . or expressly for the pur-
poses of testifying’’ (Daubert, Kozinski opinion, 1995: 1317).

The second requirement put in place byDaubert is that the scientific evidence ‘‘fit’’
the issue at hand: does it contribute to a causal proof of a point in controversy?
(Yovel, 2003). Do the ‘‘doll tests’’ presented in Brown measure low self-esteem, and
is there a ‘‘fit’’ between low self-esteem and educational segregation? In our discus-
sion of capital punishment below, we will discuss how courts have consistently
rejected statistical evidence that imposition of the death sentence is affected by
race – on the grounds that none of these studies could show that this particular
defendant was discriminated against by the particular jury that sentenced him. In
light of the kind of preference we saw above for studies conducted independent of
litigation, it may be very difficult to meet both the ‘‘good science’’ and the ‘‘fit’’
requirements for social science data in the post-Daubert era. This double bind is yet
another indication of the difficulties that emerge from unreflective translations
between social science and law, without sufficient attention to the divergence in
discursive and institutional norms. In the case of Kumho Tire (1999), the Supreme
Court officially extended the Daubert gatekeeping function beyond the natural
sciences to include other kinds of expert testimony, rendering Daubert fully applic-
able to social science testimony as well. As Daubert included such criteria as ‘‘the
known or potential rate of error’’ and ‘‘the existence and maintenance of standards
controlling the technique’s operation’’ (Daubert, 1993: 594) in addition to the
Popperian criterion discussed above, this creates a clear misfit between the courts’
toolkit for assessing social science and qualitative, interpretive research such as
ethnography or historiography. The third tension is evident here in a cultural bias
toward quantitative methodologies.

Having traced the historical context of US courts’ translations of social science, we
turn now to a brief comparative example from Israel. In particular, we examine how
liberal courts are in admitting social science evidence, and also the degree to which
courts actually rely on social science – an aspect of which is judicial activism in either
critiquing social science that has been admitted, or producing alternative interpret-
ations to those proffered by experts.

Israeli law makes no formal distinction between ‘‘scientific’’ and ‘‘expert’’ evi-
dence, and the former is taken as a subset of the latter. Consequently, witnesses are
not generally required to prove the scientific status of their findings. Instead, courts
look to the scientific status of the witness. In preliminary hearings, expert witnesses
are expected to prove an expertise relevant to the factors at hand. (Framing facticity
through relevance claims is a typical – and typically ideological – aspect of any
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litigation, see Yovel, 2003.) As the focus of the inspection is not the science but the
scientist, such traditional metascientific questions as ‘‘what is a scientific propos-
ition?’’ squarely dealt with in Daubert through the Popperian falsifiability criterion,
do not surface. Witnesses’ scientific status is established through more Kuhnian,
conventional tests, namely their standing and reputation in the scientific community.
In this regard, Israeli courts would look into ‘‘substantive’’ as well as ‘‘formal’’
expertise – that is, the witness’s competence regarding the factual and interpretive
question at hand, in addition to general institutional or academic distinction. Thus
scientific witnesses may be required to submit condensed vitae, complete with lists of
publications, to the court, in addition to undergoing cross-examination on their
expertise – or, more precisely, on the image of their expertise as captured by
reputation and other marks of ‘‘professional’’ competence.

By primarily focusing on social constructions of scientific authority, Israeli courts
rarely need to deal with the metascientific tension that haunted Daubert and Brown.
This, however, does not exempt such evidence from challenge. On the contrary, it
still has to face two other obstacles. First, there is the tension created by counter-
evidence introduced by other scientific witnesses – the problem of competing scien-
tific paradigms bemoaned by Judge Kozinski. Second, there are challenges posed by
Israeli judges themselves, delivered as ‘‘common sense’’ (Mautner, 1998, 2002),
factual fictions and presumptions (Shamir, 1996), entrenched social and ethical
notions (Barkai and Massas, 1998; Yovel, 2001b), and other ideologized forms of
knowledge. These would also include entrenched narrative patterns employed by
judges, which implicitly encode assumptions regarding social issues such as gender
(Kamir, 1997), political conflict and violence (see Yovel, 2002a). Because Israel’s
prevailing jurisprudence is nonpositivistic (Barak, 2002, 2003) and its piecemeal
constitution still partially unwritten, some judges are comfortable invoking consti-
tutional ‘‘fundamental principles’’ and even ‘‘natural law’’ models that manifest
cultural and ideological biases.

As explored below through the Bank Leumi case, an interesting contrast emerges
between Israeli and American courts’ approach to social science evidence. While
American courts following Daubert emphasize admissibility, Israeli courts are rela-
tively liberal in allowing introduction of social science evidence. However, they may
subsequently prove more resistant to actually relying on it. Nor do Israeli courts shy
from offering original interpretations and contributions that compete with social
science, as opposed to merely assessing admissibility. Thus it is difficult to charac-
terize Israeli courts as more receptive to social science than American courts: the
resistance simply lies elsewhere, in the language-game of application – of weight and
effect – rather than the formal language-game of admissibility. Additionally,
pointing to a less creative, more conservative trend, commentators have shown
Israeli courts to be resistant to social-scientific and other expert findings when
those findings threatened courts’ entrenched social notions of normativity and
propriety. Examples include cases where courts refused to accept expert testimony
that reconceptualized ‘‘parental competence’’ outside of the standard, bourgeois
interpretation of the atomistic family (Massas and Barkai, 1998; Yovel, 2001b), or
that questioned ideological, narrative, and indeed protomythological patterns
regarding Israeli–Palestinian hostilities (Yovel, 2002a). In summation, Israeli courts
may seem relatively relaxed in their openness to ‘‘external’’ knowledge, focusing
their gatekeeping function on the expert rather than on the particular chunk of
information offered to them. However, despite permitting novel social science to
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be heard, the courts then frequently rely on entrenched extrascientific notions, at
times even producing original critiques of scientific findings. As we will see in the
next section, despite apparent doctrinal guidelines to the contrary, judges in the USA
also enter the fray in similar ways, taking sides with one social science school
as against another, or inserting their own brand of judicial ‘‘nonpeer’’ review into
their decisions.

Translating Social Science in Law:

Specific Case Examples

Having provided a broad historical and comparative outline, we turn now to
examine some specific examples of the ways in which core tensions between law
and social science have been played out in the courts. This will provide a more in-
depth sense of the narrative structures through which translations – and translation
misfires – occur.

‘‘False memories’’ and scientific validity: Adjudicating psychology
in court through the lens of Daubert

The field of psychology yields fertile ground for examining what happens when
competing social science paradigms wind up in court. The differences among distinct
schools of thought in psychology are dramatic, generating not only contrasting
recommendations for treatment but also surprising diversity in theories of the
basic constitution of the psyche and accepted methods for demonstrating psycho-
logical ‘‘truths.’’ One division that has attracted much attention in the USA is that
between more biologically oriented psychological models, which tend to prefer
pharmaceutical solutions to psychological problems, and more psychodynamic
models, which look more to the ‘‘talking’’ therapies for solutions. We should stress
that there are many who argue for eclectic models that quite reasonably draw on
multiple sources and solutions. There are also interesting distinctions by professional
credentials; while some in the field have MDs (and thus are entitled to prescribe
medication), others have PhDs, MSWs, and indeed other credentials as well.
Another divide within the field of psychology is that between those with a clinical
focus and those whose work lies exclusively within the laboratory – although it
should be pointed out again that there are numerous researchers who bridge this
divide. Nonetheless, the differences between these two groups actually led to an
institutional splintering in the USA, in which some of the ‘‘laboratory’’ researchers
formed their own group, the American Psychological Society (APS), in contradis-
tinction to the larger American Psychological Association (APA), which has trad-
itionally served as an umbrella organization for psychologists of all kinds. Although
members of both groups conduct studies accepted as scientific by their relevant
communities, which regularly pass peer review in approved journals, there have
been attempts to characterize the APS as somehow more ‘‘scientific’’ – attempts
which themselves have a sociology and a politics that merit analysis (see Garth and
Dezalay, 2002; Garth and Sterling, 1998 for discussions of the sociological under-
pinnings of academic/professional struggles over legitimacy). In addition to these
broader divisions within psychology, there are numerous debates over particular
theories.
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What happens, then, when these competing psychological theories wind up in
court? In an earlier analysis of this question in the Dutch context, Renée Romkens
contrasts traditional psychiatric approaches with newer paradigms based upon
studies of trauma, noting ‘‘a difference between a powerful and established scientific
community. . . and a less powerful, relatively young scientific community of experts
in the field of . . . traumatology’’ (2000: 363). This same division can be found in a
number of US cases dealing with the phenomenon of recovered abuse memories –
that is, memories of traumatic events that did not surface until years after the abuse
occurred. In the case we will discuss here, the Supreme Court of New Hampshire
reviewed a lower court’s decision to bar testimony based upon recovered memories,
usingDaubert-based criteria (State of New Hampshire v. Hungerford, 1997). This is
an interesting extension of the logic of Daubert, for the witnesses who were barred
from recounting their memories were not experts, but rather were the complainants
in the case. However, under New Hampshire’s version of the law, if the complain-
ants’ testimony could not be understood without the help of expert witnesses, it
could be ruled inadmissible based on the status of the experts’ theories. The court
then embarked on an analysis of the social science debate at hand, reviewing a lower
court hearing that had been a virtual showdown between leading experts on two
sides of a hotly debated social science issue. Both sides presented experts with
impressive credentials, and supported their arguments with findings from peer-
reviewed articles.

The New Hampshire court’s opinion makes fascinating reading, for faced with a
competition between two social scientific schools of thought, it basically enters the
fray and adopts the position of one of the competing schools. Its opinion relies heavily
on the literature from one side, even when purporting to present the other side. Thus
approximately 75 percent of the references are drawn from the experts contesting the
validity of recovered memories, with many of the remaining citations referring to the
other side only to dismiss it. When the court turns to a presentation of the scientific
trauma literature supporting the phenomenon of delayed recall, it uses writing by a
vocal opponent of that school as its main source. (So, for example, its exposition of
the trauma literature that begins ‘‘According to the theory of repression . . . ’’ was
followed by a cite from an article coauthored by Elizabeth Loftus, a leading spokes-
person for those contesting use of recovered memories in court. This pattern con-
tinued throughout the court’s recitation of the ‘‘theory of repression.’’ Indeed,
approximately 30 percent of the references to social science literature in the opinion
are to work by Loftus.) All peer-reviewed articles presented in support of recovered
memory are subjected to methodological critiques of the kind one would expect from
members of the opposing school of thought, whereas the literature disputing re-
coveredmemory is not similarly critiqued. Following a seemingly reluctant admission
that there have been some corroborated cases of recovered memory, the court imme-
diately cited an article that dismisses the ‘‘theory of repression,’’ without mentioning
that the article openly presents a ‘‘minority’’ position in an edited volume otherwise
filled with work supporting that theory. In examining the Daubert criterion of
empirical testability, the court dismissed all but one study and then proceeded to
accept the methodological critique of that one study that had been proffered by
members of the opposing school. (We will see this pattern of knocking out all but
one study, which is then viewed as too flimsy a basis, again in our discussion of death
penalty cases.) Whether the court was influenced by differences in the advocacy on
one side or the other, or by other social factors (includingwell-documented tendencies
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to discredit women’s claims of sexual abuse), we cannot say. Analysis of power
dynamics in these cases has pointed to extremely effectual lobbying by those who
oppose the concept of repression, reaching from the courts to the media (Stanton,
1997; Bowman andMertz, 1996). In any case, the court’s narrative in this case cannot
be characterized as a balanced review of the literature.

Thuswe see that, under the guise ofDaubert-style hearings, US courts can be drawn
into taking sides in academic debates between two legitimate schools of social science
thought. This phenomenon takes on particular importance in areas of high social
conflict, where social power tends to be wielded unevenly. These kinds of cases
exemplify the blurring of boundaries between our second and third tensions, as courts
become arbiters of arguments among social scientists – a role for which, as Judge
Kozinski noted, they have no training. In our next subsection, we see the US Supreme
Court take still further steps into this arena in which jurists have no expertise.

Metalinguistic deficits and the death penalty:
The US Supreme Court’s translation problem

Capital punishment litigation in the United States provides an especially interesting
case study of the relationship between appellate adjudication and social science. An
unusually high quantity of social science has been submitted to US courts during
appellate review of capital punishment cases. As Ellsworth (1988) has shown, since
the late 1960s, constitutional challenges to capital punishment have been grounded
in a diverse array of social-scientific studies using a broad range of methods and
paradigms, from econometric and statistical analysis (of actual case outcomes) to
interviews and simulations (with jurors and mock jurors) to attitude surveys. And
overwhelmingly, American courts have distinguished themselves by an all but total
rejection of social scientific findings – despite tacitly accepting that social scientific
data may be relevant to these cases. Ellsworth concludes that this rejection has little
to do with genuine metascientific concerns, despite rhetoric to the contrary, and has
everything to do with extrascientific ideological commitment to capital punishment.
Baldus, Pulaski, and Woodworth suggest that the Court’s resistance may also stem
from apprehension that permitting such claims could undermine other areas of
criminal justice as well (Baldus et al., 1983, 1990).

Death-row appellants in the United States typically challenge capital punishment
verdicts on the basis of the practices, or patterns of practices, that led to their
sentencing. These challenges generally involve one or more of the following claims:
(1) violations of the Eighth Amendment’s ‘‘cruel and unusual punishment’’ clause or
the Fourteenth Amendment’s ‘‘equal protection of the laws’’ clause, in that they were
rendered on arbitrary or discriminatory bases (typically because of race); (2) viola-
tions of the Eighth Amendment by virtue of being excessive; and/or (3) violations of
the Sixth Amendment guarantee of procedural justice in jury proceedings, generally
by virtue of procedures that produce ‘‘death qualified juries.’’ We shall briefly
elaborate on the first and third types.

The question of arbitrariness in meting out capital punishment was one of the
major concerns that persuaded the Supreme Court to decree what turned out to be a
three-year hiatus to death sentencing and executions, the case of Furman v. Georgia
(1972). Although none of the many separate opinions in Furman relied heavily
on social science studies, subsequent cases saw an abundance of social science
centered, for the most part, not on arbitrariness per se, but on the issue of racial
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discrimination. By and large, quantitative research using various methods has con-
sistently shown capital punishment to be susceptible to racial bias. Earlier studies
focused more on the race of the perpetrator, finding that blacks were more likely
than whites to be indicted, convicted, sentenced to death, and executed for capital
crimes than were white perpetrators in similar circumstances (Bowers, 1974; Dike,
1982). Wolfgang and Reidel (1973), who examined capital sentencing for rape in
southern and border states, found that black men who raped white women were 18
times more likely to be sentenced to death than were white rapists.

Wolfgang and Reidel’s study was one of the first to be presented in a constitutional
challenge to capital punishment. In Maxwell v. Bishop (1970), the Eighth Circuit
refused to consider its findings on several grounds, one of which was that it did not
show that the defendant’s particular jury had actually been racially biased against
him, or that such bias influenced their sentence. This form of ‘‘critique from caus-
ation’’ results from courts’ insistence on the kind of causation relations that underlie
legal discourse rather than the kind of correspondence relations that quantitative
social science generally establishes (see Hart and Honore, 1985, on causation). This
is a manifestation of the first tension we discussed, the political or institutional
tension – one between the conventions and norms underlying legal argumentation
and logic, and those underlying social science. It is also an example of the translation
problems posed by differences in metadiscursive norms. Ellsworth (1988) dismisses
this gap in discursive approaches to probabilities as an ideologically motivated
excuse. However, there does seem to be a genuine metadiscursive disagreement
about how to perform inferences from general patterns to particular cases. On the
other hand, courts did not resist adjudicating based on such patterns as long as they
pointed to arbitrariness rather than to discrimination (see Furman, 1972; Gregg v.
Georgia, 1976). And, clearly, there is a difference between convicting an individual
based on a probabilistic argument and assessing the severity of problems in a system
based upon statistical evidence.

By the time McCleskey v. Kemp (1987) came in front of the Supreme Court, an
array of studies employing a variety of methods had shown a consistent pattern
according to which the race of a murder victim corresponded to the likelihood of a
perpetrator receiving the death sentence (Redelet and Peirce, 1985; Gross and
Mauro, 1984). Black felons who murdered white victims were 13 times more likely
to receive the death penalty than were black defendants who murdered black
victims. Baldus et al. (1983), submitted to the court in this case, was an extremely
comprehensive study, collecting data on over 200 variables in over 2,000 Georgia
murder cases during the 1970s. Although the opinion mentioned the Baldus findings
and did not challenge their statistical validity (the ‘‘scientific’’ tension), in the end the
Court repeated its ‘‘argument from causation’’.

Quantitative studies were not the only ones to be rejected by the Supreme
Court in capital punishment cases. The case of Lockhart v. McCree (1986) dealt
with death-qualified juries; these juries are selected using procedures that allow
prosecutors to screen out prospective jurors who are opposed in principle to capital
punishment. Justice Rehnquist analyzed 15 different studies, ranging from attitude
surveys to simulations to interviews with actual jurors, showing that death-qualified
juries tend to find defendants in capital cases guilty more than do generally qualified
juries (Ellsworth, 1988). Rehnquist examined each study separately, dismissing each
as inconclusive, until one ‘‘lone study’’ remained and was deemed insufficient as such
(Lockhart, 1986: 1764). However, as Ellsworth (1988: 195) points out, the study
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was never evaluated in the context of the other studies submitted; it was never
intended to make a legal argument on its own. Here the Court is rejecting a common
social scientific approach that bases conclusions on an aggregate of findings, each of
which alone may be insufficient. The American Psychological Association argued
this point in its amicus brief, noting that when such a diversity of methods and
approaches all yield the same conclusion, the result is all the more powerful.
Rehnquist is here essentially revealing a metalinguistic deficiency; he is not able to
decode the social science according to the meta-level principles that govern the
discourse when deciphered by experts.

Interestingly, as Ellsworth (1988) notes, the Supreme Court reverses itself in
considering the value of social science submitted in support of capital punishment.
In the case of Barefoot v. Estelle (1983), the Court reviewed a Texas statute which
permitted imposition of the death penalty if and only if the convicted defendant was
likely to pose a violent threat to society in the future. Texas courts use psychological
and psychiatric testimony to help juries determine future dangerousness. In Bare-
foot, the American Psychiatric Association submitted a brief stating that such
evaluations were impossible under contemporary scientific competence and know-
ledge. The Court, otherwise quite conservative when dealing with social scientific
evidence, nevertheless determined that ‘‘[n]either the petitioner nor the Association
suggest that psychiatrists are always wrong with respect to future dangerousness,
only most of the time’’ (Barefoot, 1983: 901). This incongruity certainly lends
support to those who suspect that ideology plays a large part in the Court’s ‘‘meta-
scientific’’ jurisprudence.

The ‘‘rhetorical sting’’ of economic translations in legal settings:
An Israeli example

The case of State of Israel v. Bank Leumi and others provides a good context for
exploring the role of economic models in adjudication rather than in rule forming.
This was one of the longest and most costly criminal cases in Israel’s history. The
country’s four largest commercial banks – as well as a slew of executives ranging
from CEOs downward – were indicted on several fraud, accounting, and security
regulations offenses. Since the early 1970s, and particularly during the early 1980s,
the banks had used indirect means to ‘‘support’’ or ‘‘adjust’’ their common stock,
which was traded on the Tel Aviv Stock Exchange. This meant that for virtually the
entire period, some of which saw hyperinflation and negative national growth, the
banks arranged for their shares to be purchased in such quantities that the shares’
price rarely if ever dropped. While this was partially accomplished through com-
mercial activities of subsidiaries, most of the investors in the banks’ stock were the
banks’ own customers, as well as virtually every mutual fund in the entire country.
By 1983 the financial burden that this created for the banks – financing huge daily
purchases of their own stock on the open market – threatened to blow up and send
the banks into bankruptcy, dragging with them not only their customers but also the
largely overlapping investor group. When the financial bubble neared collapse, the
country’s central bank intervened and bailed out the banks to the tune of 8 billion US
dollars (in 1983 terms). The losses to the public were enormous.

The banks and their executives were indicted on several counts of secur-
ities regulations violations, corporate fraud, and accounting felonies. The most
interesting charge for our purposes was a charge for common-law fraud. Quite
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simply, the banks were charged with making a fraudulent promise to their customers
and investors, upon which the latter relied, that the banks would ensure that their
share price would never drop. This was fraudulent, the prosecution charged, because
the banks could not actually perform the promise; at a certain point the self-
perpetuating price ‘‘support’’ mechanism was bound to crash, taking share prices
down with it. However, the prosecution could adduce very little evidence to demon-
strate that bank employees made direct verbal commitments concerning the shares’
future performance.

In the absence of such evidence, the prosecution based its fraud case on an economic
model called ‘‘signaling theory’’ as applied to the so-called ‘‘efficient market’’ thesis.
Under the ‘‘efficient market’’ thesis, financial markets are regarded as more or less
efficient processors of information. The input is all the publicly available information
about, for example, a company’s financial condition and revenue predictions. This
information is ‘‘processed’’ into a share price through investors’ behavior. One way to
conceive of information about a company’s financial condition is through ‘‘signaling.’’
A signal is any communicative act that might affect the price of the share. Signaling
theory’s main insight is that the market trusts – and thus acts on – signals that carry
some cost in terms of risk. A CEO who publicly purchases the company’s stock is
assuming a risk that the market would interpret as a strong signal, as opposed to the
weaker signal of the CEO simply commenting favorably on the company’s perform-
ance. Institutionally, a corporation paying out cash dividends signals that its profits
allow for sending a relatively costly signal, given to two levels of taxation – once at the
corporate level and again at the capital gains level.

This was the foundation of the prosecution’s case in Bank Leumi: that the banks’
own consistent investment behavior sent a strong and clear signal to investors that
the banks would continue to support the share price indefinitely. The so-called
‘‘signal’’ was clear due to its consistency and duration, and strong due to the
undeniable cost each bank had incurred in generating it. The market efficiently
processed this signal to a relatively stable stock price. Through their industrious
efforts to hold the stock prices constant, the banks made a representation that the
share price would continue to be ‘‘adjusted’’ indefinitely – a representation they
knew to be fraudulent.

Predictably, both sides called upon economists to provide expert scientific evi-
dence. These were all acclaimed, senior, tenured professors in top research univer-
sities in Israel and the United States. They were largely in agreement over authorities,
methodologies, and worldview. The defense’s main claim was that the prosecution
failed to draw the correct conclusion from signaling theory. Its experts pointed to the
apparent circular structure of the banks’ ‘‘adjustments’’: everyone, economist or not,
should (and thus does) understand that as a long-term strategy an ‘‘increase only’’
adjustment is impossible. Thus no one could reasonably interpret the banks’ per-
formance as an indefinite commitment. The economic model provided a social
epistemology, a way of interpreting the social world. Under either the prosecution’s
or the defense’s account, the court was asked to reconstruct facticity on the basis of a
social-scientific model. In the end, Judge Naor did not accept the defense’s notion
that because it was irrational for lay investors to rely upon the ‘‘perpetual adjust-
ment’’ representation, they in fact did not do so.

Interestingly, the court’s analysis pointed out that the banks and their top
executives wielded considerable rhetorical power, which the economic analysis of
signaling wrongly discounted. Rhetoric is a stick in the wheels of signaling theory
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(McCloskey, 1998), because signaling theory is rationalized on representational
rather than on rhetorical or performative approaches to language and communi-
cation (Yovel, 2002b). It considers signals in terms of their locutionary content and
how that is to be interpreted, based in part on the pragmatics surrounding the
locution. It allocates much less significance to rhetoric and to context. The relative
rhetorical and social power wielded by a ‘‘signaler’’ is discounted in favor of a
rational evaluation of the risk the signaler’s behavior carries. However, if a player
carries significant social and/or rhetorical clout, what might be considered a ‘‘weak’’
signal under signaling theory may take on additional effect. Because of the consider-
able rhetorical and social power of the banking establishment and its ranking
executives in Israeli society, uninformed investors (dazed during a period of hyper-
inflation) would be much more willing to succumb to the rhetorical temptations of
the banks. The longer the banks kept the ‘‘adjustment’’ going, the more they seemed
successful in making adjustments work. While the prolonged length of the ‘‘adjust-
ment’’ might signal to expert observers a diminishing capacity to keep it going, it
signaled just the opposite to the multitude of lay investors – a reality, the court notes,
that is not accounted for by representational signaling theory.

The court, then, actually adduces its own brand of economic-social theory,
nowhere presented to it by experts in the case. In essence, the court weighed the
authority and rhetoric of the banks at the time, mingled with hyperinflation condi-
tions, and concluded that under such circumstances regular investors will in fact rely
on what the defense called ‘‘irrational’’ interpretations and beliefs – and that the
banks should have taken this into account. Interestingly, the court here is taking it
upon itself to develop an ad-hoc, elementary version of what is now considered
cutting-edge social science to those familiar with the work of Tversky, Kahneman,
and Slovik (1982; see also Kahneman and Riepe, 1998) – social science that did not
make an appearance in court due to both sides’ reliance on more standard neoclas-
sical economic theory. In terms of our first tension, we see that the court was
reluctant to delegate decision making to pure economic models that did not take
account of the social and rhetorical aspects of power, status, roles, cultural plural-
ism, subjectivity, and other social parameters. Contrary to the US courts’ approach
described above, expert evidence was liberally admitted, and the court did not
attempt to dismiss one side or the other as scientifically inadequate (our second
and third tensions). However, as per our fourth tension above, the court proceeds to
create its own brand of legal-economic discourse (albeit one with, it turns out,
substantial support in other schools of thought not presented to the court). Although
judicial prerogative enters in different forms and at different points in the proceed-
ings, we see that judges in both the US and Israeli systems feel free to reject and
critically assess the social science that is put before them. At times, this may lead to a
more socially grounded understanding, as in the Bank Leumi case, but at others it
may wind up closing the ears of the court to important information about the
shortcomings of the legal system or the truths of those with less power.

Conclusion: Critique, Careful Translation,

and a ‘‘New’’ Legal Realism

In conclusion, we have seen that there are pervasive tensions impeding a direct
translation between social science and law. The two fields have vastly different
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epistemologies, metadiscursive rules, and social purposes. On the one hand, social
science stands poised to provide useful and incisive critiques of legal systems and
assumptions. Social science is also a promising source of information and critical
questioning when the law attempts to interpret and understand aspects of society
that social scientists are trained to analyze.

On the first issue, social science as a source of critique, Sarat and Silbey (1988)
issued a well-taken warning: that if social science is truly to provide trenchant
criticism, it must stand outside the frames provided by law and policy discourses.
There is a ‘‘pull’’ to these frames, and it is tempting to simply offer small amend-
ments, or ways of tinkering with existing systems, rather than to stand outside and
question the framework as a whole. At the same time, the risk of standing totally
outside of existing frameworks is that the critique will not be heard; discourse from a
completely different frame can be very difficult – if not impossible – to absorb
(Mertz, 2000).

As to the second role for social science, that of providing information and analysis
relevant to the social ‘‘facts’’ with which courts must of necessity deal, we have noted
the pervasiveness of ongoing tensions. First, is the political issue of to what degree
courts in a democratic state should delegate the construction of social facts, and the
assessment thereof, to experts. Social science asks questions for different reasons
than does law, and so it is not completely obvious that law should subject itself too
completely to social science (Constable, 1994). Nonetheless, some kind of dialogue
between the two seems to be not only desirable but inevitable, as agents of the law
engage in at times clearly flawed, but nonetheless active, efforts to translate the
knowledge of social science into legal discourse. In the process, tensions also emerge
over the definition of valid science, the arbitration of disputes among ‘‘bona fide’’
social scientists, and the status of hybrid discourses created when law appropriates
areas of social science.

Thus our review of the complex relationship between law and social science urges
caution in attempting to translate between the two. In particular, we point to a meta-
level of discourse and surrounding professional cultures as crucial. Lawyers are
trained in advocacy and adversarial contest; the terms are painted in black and
white and the point of discursive exchange is to win. Social scientists revel in hedging
and probability, cushioning their claims to truth in layers of methodological and
epistemological caution and nuance. It is not enough to teach lawyers the ‘‘content’’
of a social science translation; rather, the norms of social science discourse must also
be conveyed as part of any effective translation. Recent research in linguistic anthro-
pology has demonstrated the importance of metadiscursive structure in the
unpacking of linguistic meaning (see Silverstein, 1992). Legal efforts to translate
and appropriate social science have proceeded in persistent ignorance as to social
science metalinguistic norms, leading to some serious misfires, as we have seen.

We suggest that efforts to build a ‘‘new legal realism,’’ one that would put today’s
social science to effective use in legal settings, must begin by taking this aspect of
translation much more seriously. As the anthropologist Renato Rosaldo observed, in
the ‘‘contact zones’’ where different disciplines meet, ‘‘social relations are often
unequal and people may speak different languages or the same language with
different inflections, meanings, or purposes’’ (Rosaldo, 1994: 527; see also Dezalay
and Garth, 2002). At times, those wielding power – such as courts – will not be
willing to bend sufficiently to make the effort to understand other paradigms
without pressure from outside of the legal system, as with the abolitionist movement
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surrounding the death penalty (Sarat, 2001). In their study of the use of social
science data in US Supreme Court opinions, Erickson and Simon note that ‘‘[d]ata
are used in the courtroom in a manner consistent with the standards of the legal
community, not the social sciences community’’ (1998: 149). It is to be hoped that
future progress in this dialogue will involve more of a compromise, enabling the
legal system to bring to fuller fruition the promise of social science as a source of
critique and information.

Note

The authors would like to thank Marianne Constable, Marc Galanter, Karl Shoemaker,
Bryant Garth, and Dan Simon for helpful suggestions.
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23
Procedural Justice

Tom R. Tyler

My goal for this chapter is to review recent psychological research on social justice.
This is a good time for such a review. I believe that recent research findings about
social justice can truly make a contribution to our understanding of how to resolve
conflicts and promote stable and harmonious relationships among individuals and
groups. In this review I focus primarily upon issues of process and procedural justice,
the area that research findings have suggested is most potentially useful in facilitat-
ing conflict resolution. I will both discuss this area of research and describe its
implications.

In their classic book on procedural justice John Thibaut and Laurens Walker
prefaced their research by commenting that:

One prediction that can be advanced with sure confidence is that human life on this
planet faces a steady increase in the potential for interpersonal and intergroup conflict.
The rising expectations of a continuously more numerous population in competition for
control over rapidly diminishing resources create the conditions for an increasingly
dangerous existence. It seems clear that the quality of future human life is likely to be
importantly determined by the effectiveness with which disputes can be managed,
moderated, or resolved. Procedures or methods that may be put to this task of conflict
resolution therefore claim our attention. (Thibaut and Walker, 1975: 1)

This comment is as relevant today as it was when it was made in 1975. The many
interpersonal and intergroup conflicts that have long occurred within societies and
organized groups continue, and people are increasingly turning to the law and to
legal authorities to help them to resolve such conflicts. Now, as in the past, legal
authorities need to seek ways to resolve conflicts and promote harmonious interper-
sonal and intergroup relationships. The authorities need to be able to effectively
resolve disputes, in the sense that they make decisions that the parties accept, and
they need to do so in ways that both lessen long-term animosity among the parties
and minimize any feelings of hostility toward law and legal authorities. An ideally



 

resolved conflict is one in which the parties involved accept the decisions made by
the legal system; continue their relationship with each other; and feel good about the
legal authorities with whom they dealt, as well as the law and legal authorities more
generally.

One clear possible avenue for the peaceful resolution to conflicts is through an
understanding of the psychology of social justice. People’s views about what is just
or fair are a social facilitator through which the interaction among people and
groups is enabled. The value of justice lies in allowing people and groups to interact
without conflict and societal breakdown. Social interactions can break down amid
conflict and hostility, and when such breakdowns threaten, people turn to author-
ities for help. Procedural justice both minimizes such breakdowns and contributes to
the continuation of productive long-term interactions among people – in the manner
hoped for by Thibaut and Walker – by helping authorities to resolve conflicts when
they occur. As a consequence, it is an important topic of concern to the legal
authorities with the responsibility to prevent, contain, or end social conflicts.

The especially striking thing about justice is that it is a social concept that exists
only in the minds of the members of an ongoing interaction, a group, an organiza-
tion, or a society. Hence, justice is a socially created concept that exists and is useful
to the degree that it is shared among a group of people. This shared idea facilitates
the task of social coordination within the group that holds it or among groups with
common conceptions of justice.

For justice to be effective, it is important that people’s behavior actually be shaped
by their judgments about what is right or wrong, ethical or unethical, just or unjust,
separately from judgments about what is personally beneficial. Authorities must be
able to gain acceptance of rules and decisions that depart from individual or group
self-interest by acting fairly. If people are only motivated by issues of personal gain
or loss, as is often suggested by rational models of the human actor, then justice will
be of little value because it will not be an effective motivator of human behavior.

It is also important that people share a set of principles for defining justice. If one
person regards a jury trial as the fair way to resolve a conflict, while another person
thinks that trial by combat is the fair way to resolve the same dispute, both parties
may be interested in having a fair procedure, but they will not be able to agree about
what such a fair procedure would look like. Hence, even if people are motivated by
the desire to be ethical, morality and justice are only socially useful concepts if
people agree about what constitutes justice.

Studies suggest that, at least among Americans, there is widespread agreement
concerning appropriate principles of both distributive and procedural justice (see
Tyler, Boeckmann, Smith, and Huo, 1997). People generally regard equity as appro-
priate in work settings, equality in social and political settings, and need in family
settings. So, when rewards are to be allocated, people have considerable agreement
about what is the ‘‘just’’ or ‘‘ethical’’ way to make that allocation.

In the case of procedural justice, there is also widespread agreement about what
constitutes a fair procedure for making allocations and resolving disputes. For
example, Tyler (1988) found that judgments about the meaning of fair procedures
to be used by the police and the courts were constant across age, gender, income, and
ethnicity (also see Tyler, 1994, 2000a, 2000b).

Cross-cultural studies yield a more complex set of findings, and it is not clear
whether there are universally shared views about fair principles of distributive
justice or about what constitutes a fair procedure. Research to date suggests that
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there are widely differing views about fair principles of distributive justice within
different cultures. Research on the universality of procedural fairness judgments is
more unclear, with some studies suggesting that common principles underlie pro-
cedural justice judgments in different cultures (Thibaut and Walker, 1975), and
other research suggesting that there may be important differences (Tyler, Lind,
and Huo, 2000).

Social Justice Research

The first wave of social justice research began with the development of the concept
of relative deprivation during the period following World War II (Tyler, Boeckmann,
Smith, and Huo, 1997; Tyler and Smith, 1997). The theory of relative deprivation
argues that satisfaction/dissatisfaction in social situations is not a direct function of
the objective quality of the rewards or resources that people receive from others.
Instead, satisfaction is socially determined through comparisons between one’s own
outcomes and some type of standard. The same objective outcome can be satisfying
or upsetting depending upon the standard to which it is compared. The nature of
these standards is socially determined. As a consequence, people shape their subject-
ive experience through their choice of comparison standards.

The theory of relative deprivation became important during the 1960s because of
its ability to provide insights into the urban riots that occurred toward the end of the
civil rights era (Gurr, 1970). The occurrence of the riots was difficult for many
people to understand, since they came at the end of an historical period during which
the objective situation of minority group members improved in both economic and
social terms. Relative deprivation theory suggested, as subsequent research has
shown to be the case, that whether people would be satisfied was more the result
of their social comparison choices than their objective situation. After the civil rights
era minority group members were more likely to compare themselves to whites and,
hence, often felt more dissatisfied than they had during earlier eras. Further, it was
the most advantaged members of minority groups that were most likely to make
such comparisons, so the advantaged were found to feel more anger than the
disadvantaged, and were also more likely to engage in acts of collective unrest.
Hence the theory of relative deprivation provides important insights into the causes
of unrest and is important in efforts to understand minority discontent.

The roots of subsequent justice theory lie in the insights of relative deprivation
theory. Justice judgments involve comparisons, and the standards of comparison
used are principles of deserving, entitlement, and justice. In the case of relative
deprivation, for example, comparisons of one’s own situation and outcomes to
those of others can only be converted into feelings of injustice if one has a standard
of what is an appropriate set of relative outcomes. Should one’s outcomes, for
example, be equal to those of others, or is equity the appropriate standard? Without
such an underlying justice model, the feelings resulting from social comparisons
cannot be understood.

There are two types of justice judgments that might potentially be of interest to
sociolegal scholars. The first are judgments about distributive justice. Distributive
justice examines people’s views about what is a fair outcome or distribution of
resources. Norms of distributive justice effectively resolve coordination problems
when people accept them and defer to decisions that give them less than they want as
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long as they think that the outcomes they have received are fair. To the degree that
people defer to allocation decisions because those allocation decisions are just or
fair, judgments about distributive justice are an important factor in creating and
maintaining peace.

Distributive justice research

The first important type of research developing from the idea of distributive justice
focused upon the application of the distributive justice norm of equity. Equity theory
argues that fairness means that people’s rewards should be proportional to their
contributions. Equity researchers hoped to be able to resolve conflicts by making
outcome allocations in response to people’s sense of what constitutes a fair outcome.
It was hoped that people would be willing to accept fair outcomes, as opposed to
being angry if they did not receive all of the resources or opportunities they wanted.
This willingness to defer to justice was seen as one way of lessening conflicts over
pay and promotion within work settings.

Although most equity-inspired research focuses on outcomes in work settings, it
is important to emphasize the potential breadth of equity-inspired thinking.
Studies of the disadvantaged in America, for example, typically find that dissatis-
faction with the economic system is minimal among those who are the ‘‘losers’’ in the
economic competition represented by the American free market system. Why?
One reason is that most Americans believe that economic outcomes are distributed
fairly, since those who work hardest or have the greatest intelligence or creativity
are rewarded with the greatest incomes. Hence differences in outcomes are fair
when evaluated against principles of equity (Hochschild, 1995; Kleugel and Smith,
1986).

While research on dissatisfaction in work settings has supported the importance of
outcome fairness judgments in shaping people’s satisfaction with pay and promo-
tions, equity theory-based approaches have not been found to be as effective as
researchers hoped they would be at resolving conflicts over pay and promotions. The
problem with applying equity concepts comes out of people’s tendency to exaggerate
the importance or value of their contributions to groups. Because of this tendency, it
has proved difficult to provide people with the level of rewards they regard as fair,
relative to their subjective sense of their own contributions. Hence research on
outcome fairness has not proved as useful in resolving social conflicts as its propon-
ents originally thought was possible.

No doubt these difficulties would also apply to efforts by judges and mediators to
resolve conflicts in legal settings, since exaggerated feelings of entitlement are
typically central to the disputes that come before legal authorities. Studies of people
who bring their cases before judges find that people usually feel that they are ‘‘in
the right.’’ In divorce cases, for example, both parties often bring unrealistic expect-
ations into court, with neither receiving the level of outcomes that they feel their
contribution to the marriage merits.

Further, equity studies have been ineffective in finding distributive mechanisms for
resolving conflicts because it has been found that issues of outcomes, such as
concerns about pay and promotion, are often not the key concerns driving unhappi-
ness in interactions with others. For example, Messick, Bloom, Boldizar, and
Samuelson (1985) asked people to list unfair behaviors others had enacted toward
them. They found that respondents seldom mentioned unfair allocations. Instead,
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they focused upon issues such as being treated with consideration and politeness.
Similarly, Mikula, Petri, and Tanzer (1990) found that ‘‘a considerable proportion of
the injustices which are reported . . . refer to the manner in which people are treated
in interpersonal interactions and encounters’’ (1990: 133). I will refer to these
concerns about the quality of the treatment received from others, whether other
people or third-party authorities, as elements of procedural justice.

The findings outlined suggest that outcomes are less central to the feelings and
actions of the individuals who receive those outcomes than is supposed by theories
of distributive justice. Recent distributive justice research suggests another import-
ant area within which outcome fairness judgments may be important. This area
involves people’s willingness to help others. Here our concern is with whether people
will find the outcomes received by others to be unfair and, if they do, whether they
will be willing to take actions to help those who are receiving too little.

A key distributive justice question is when the advantaged are motivated by their
distributive justice judgments to redistribute resources to the disadvantaged. The
advantaged are particularly important because it is against their self-interest to
give away resources or opportunities to the disadvantaged, and they often have
the power to act on their self-interest if they choose to do so. Hence, we would
be especially impressed by the power of justice motivations if they led the powerful
to voluntarily give up their power and resources because they were motivated by
justice.

Montada and Schneider (1989) found that evaluations of justice and deservedness
were central to the emotional reactions of the advantaged to those who are less well
off. Both moral outrage, in which society and social institutions are blamed for the
situation of the disadvantaged, and existential guilt, in which people feel personal
blame for the situation of the disadvantaged, led to a readiness on the part of the
advantaged to perform prosocial actions. Interestingly, while both existential guilt
and moral outrage led people to engage in actions, such as spending money, to help
the disadvantaged, political actions were shaped only by moral outrage. That is, if
people felt that the system was unjust, they wanted to change it. If they felt personal
guilt about the disadvantaged, they wanted to help particular people who were
viewed as in need.

As justice theory predicts, responses to the disadvantaged were not predicted by
sympathy or by self-interest. That is, people are not motivated by sympathy or
empathy; and they act even when it is not in their self-interest to do so. People
were willing to engage in redistributive behaviors that were not in their self-interest
when they felt that others were entitled to help, with judgments of entitlement or
deservingness linked to justice judgments. So if people felt that an injustice was
occurring they were willing to give up resources to help others. If they felt sympathy
for the suffering of others, they did not support redistribution. So justice can and
does promote willingness to allocate resources and opportunities to people who lack
power and would have difficulty forcing such reallocations.

While the potential redistributive effects of injustice are clear, it is also important
to note that the advantaged can, and do, justify their advantage psychologically as a
way of avoiding their possible responsibilities to help others. In other words, they
create explanations for the status quo in which their possession of resources and
other advantages is reasonable and fair. One example is the belief that society
rewards those who are smarter and work harder, so whatever they have, they have
because they have ‘‘earned it.’’
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Such justifications occur in individual relationships and on a societal level –
through the construction of justifying ideologies (see Tyler, Boeckmann, Smith,
and Huo, 1997). Justifications lessen the psychological pressure to redistribute
resources and opportunities, since those who are advantaged feel less psychological
pressure to redistribute resources to the disadvantaged if they feel that their own
advantages are ‘‘deserved.’’ The widespread acceptance of the principle of equity
makes clear that inequality is not necessarily viewed by people as being inappropri-
ate or unfair. The key issue is an understanding of why people have advantages, and
it is here that there is considerable possibility of psychological justification.

The disadvantaged also engage in psychological justification processes that lead
them to feel that their disadvantaged status is deserved. While it might seem to be in
the self-interest of the disadvantaged to press for redistribution, and hence there
would seem to be little motivation for the disadvantaged to justify their own
disadvantage, the situation of the disadvantaged is found to be more complex. On
one level, there are risks involved in pressing for redistribution, and powerful
others often react punitively to being presented with accusations of injustice. In
addition, viewing oneself as disadvantaged activates feelings of being a victim,
which hurts self-esteem and lessens feelings of control. The disadvantaged, there-
fore, have complex motivations. They are motivated to some degree to recognize
their disadvantage, and to some degree to deny or minimize acknowledging their
disadvantaged status.

Procedural justice research

Thibaut and Walker’s early work on procedural justice develops from a core issue in
the law – the ability of legal authorities to be authoritative in resolving disputes and
enforcing rules. Being authoritative involves the ability to issue directives that are
adhered to by the parties involved (Tyler, 1990). Unless people are willing to accept
the decisions of legal authorities, those authorities cannot effectively engage in their
social regulatory roles.

During the period in which Thibaut and Walker conducted their studies there was
a feeling within the legal system that better mechanisms needed to be found to gain
acceptance among the parties to disputes, as well as among the public more gener-
ally. High profile cases, such as those involving child custody mediation, highlighted
the difficulties of gaining compliance with judicial orders. The desire to heighten the
acceptance of the decisions of legal authorities led to the general movement toward
the use of mediation and other alternative dispute resolution procedures, procedures
that were found to lead to greater satisfaction and higher levels of compliance with
the decisions of third-party dispute resolvers (Kitzman and Emery, 1993; McEwen
and Maiman, 1984).

Thibaut and Walker’s research was based upon the hope that people would be
willing to accept outcomes because those outcomes were fairly decided upon – that
is, due to the justice of the decision-making procedures (procedural justice). Their
work developed as a second wave of justice research, following the era of equity
research. It focused on the manner in which authorities exercised their authority – on
the fairness of processes rather than the fairness of outcomes.

I am pleased to say that more recent research on procedural justice suggests a much
more optimistic conclusion about the utility of procedural justice as a mechanism for
resolving social conflicts than did the results of early research on distributive justice.
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The results of procedural justice research are optimistic about the ability of social
authorities to bridge differences in interests and values and create agreements that
the parties to a dispute will accept. Further, the findings of procedural justice
research suggest some clear models concerning how authorities should act to pursue
procedural justice strategies.

Thibaut and Walker (1975) performed the first systematic set of experiments
designed to show the impact of procedural justice. Their laboratory studies demon-
strate that people’s assessments of the fairness of third-party decision-making pro-
cedures shape their satisfaction with their outcomes. The original hope of Thibaut
and Walker was that the willingness of all the parties to a dispute to accept decisions
that they view as fairly arrived at would provide a mechanism through which social
conflicts could be resolved, and their work suggests that this basic argument is valid.
This finding has now been widely confirmed in subsequent laboratory studies of
procedural justice (Lind and Tyler, 1988).

Subsequent field studies have found that when third-party decisions are viewed by
the disputants as being fairly made, people are more willing to voluntarily accept
them (Kitzman and Emery, 1993; Lind, Kulik, Ambrose, and de Vera Park, 1993;
MacCoun, Lind, Hensler, Bryant, and Ebener, 1988; Wissler, 1995). What is striking
about these studies is that these procedural justice effects are found in studies of real
disputes, in real settings, involving actual disputants. They confirm the earlier
experimental findings of Thibaut and Walker.

Procedural justice judgments are found to have an especially important role in
shaping adherence to agreements over time (Pruitt, Peirce, McGillicuddy, Welton,
and Castrianno, 1993; Pruitt, Peirce, Zubek, Welton, and Nochajski, 1990). Pruitt
and his colleagues studied the factors that lead those involved in disputes to adhere
to mediation agreements that end those disputes. They found that the procedural
fairness of the initial mediation session was a central determinant of whether people
were adhering to the agreement six months later.

Beyond reactions to particular decisions, groups generally benefit when those
within them engage in cooperative actions that help the group. As was true in the
case of accepting the decisions of authorities, one way that groups can gain desired
cooperative behaviors is through shaping the costs and benefits associated with
cooperation. People can be made to accept decisions by threats of punishment or
incentives for cooperation. However, groups benefit when the people within them
voluntarily engage in actions that help their group out of internal feelings of
identification with and commitment to the group. Within formal organizations
such actions have been labeled ‘‘extrarole’’ behaviors, since they involve nonrequired
actions that help the group. Research suggests that people voluntarily cooperate
with groups when they judge that group decisions are being made fairly (Bies,
Martin, and Brockner, 1993; Moorman, 1991; Moorman, Niehoff, and Organ,
1993; Niehoff and Moorman, 1993; Tyler, 2000a). Hence, the use of fair decision-
making procedures has the general effect of encouraging people to voluntarily help
the groups to which they belong.

A common response of the members of groups seeking to manage themselves is to
organize their group by creating rules and establishing authorities and institutions.
These authorities and institutions are then given the responsibility of facilitating
social regulation. They seek to bring people’s behavior into line with group rules.

Authorities can gain compliance with rules in a variety of ways. One is through
the use of rewards or threats of punishment. However, such strategies are costly
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and unwieldly. As a consequence, authority structures based upon compliance are
inefficient and ineffective. The efficiency and effectiveness of rules and authorities
are enhanced when group members are willing to voluntarily support the empower-
ment of authorities and to willingly defer to the decisions of those authorities
and to follow social rules. The willingness to defer to social rules flows from
judgments that authorities are legitimate and ought to be obeyed. Studies of the
legitimacy of authority suggest that people decide how legitimate authorities
are, and how much to defer to those authorities and to their decisions, primarily
by assessing the fairness of their decision-making procedures. Hence, using
fair decision-making procedures is the key to developing, maintaining, and
enhancing the legitimacy of rules and authorities and gaining voluntary deference
to social rules (Kim and Mauborgne, 1991, 1993; Sparks, Bottoms, and Hay, 1996;
Tyler, 1990).

Again, procedural justice is especially important in gaining deference to rules over
time. For example, Paternoster and his colleagues interviewed men who had dealt
with police officers who were called to their homes because they were abusing their
wives (i.e., due to domestic violence). They explored which aspects of police behav-
ior during the initial call predicted subsequent compliance with the law against
domestic violence among the men interviewed. It was found that those men who
felt that they were fairly treated during their initial encounter with the police
adhered to the law in the future. Interestingly, procedural justice judgments during
this initial encounter with the police were more powerful predictors of subsequent
law-abiding behavior than were factors such as whether the police arrested the man
during the initial contact, fined them, and/or took them into the police station
(Paternoster, Brame, Bachman, and Sherman, 1997).

Earlier it was noted that advantaged people will redistribute resources to achieve
justice. As this research on deference to authorities suggests, procedural justice also
shapes people’s willingness to defer to policies that are designed to help others. For
example, advantaged citizens are more likely to accept policies that redistribute
resources and opportunities to disadvantaged citizens if they think that the govern-
ment agencies making the policies make their policies fairly (Smith and Tyler, 1996).
Citizens are generally more willing to accept policies that they disagree with when
they feel that government policy-making processes are fair (Ebreo, Linn, and Vining,
1996; Tyler and Mitchell, 1994).

In other words, an alternative to seeking to encourage the advantaged to
feel responsible for others is to create authorities who will use fair procedures to
create policies that redistribute resources, policies such as affirmative action. To some
degree such policies will be accepted and followed because of procedural justice,
even if people do not see those policies as leading to distributive justice.

This approach focuses on understanding when people will accept the decisions of
authorities that lead to social change, as opposed to when people will personally
decide that social change is needed. It is based upon the belief that legal authorities
may be more generally inclined to act as agents of social change than are people
within the general population. Whether, in fact, this is a true depiction of legal
authorities is a matter of contention (see Scheingold, 1974).

The research outlined above has primarily been conducted within the context of
organized groups that are ongoing and have existing authority structures. These
authorities are typically widely viewed as legitimate and hence as entitled to be
obeyed. However, when people regard authorities as less legitimate, they are less
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willing to defer to their decisions because those decisions are fairly made. Instead,
they focus upon the favorability of the decisions made (Tyler, 1997b). It is more
difficult for authorities lacking legitimacy to bridge issues and problems and gain
deference to common policies. When new authorities are created, for example the
new parliament in Russia, or the European Union, a central problem for authorities
is how to legitimize those new political authorities. Here procedural justice also
plays a key role.

If people view or personally experience the authorities within their society,
group, or organization as making decisions fairly, they increasingly view them
as legitimate. Over time, this legitimacy shapes deference, which becomes increas-
ingly independent of the favorability of policies and decisions. Similarly, studies of
work organizations show that such organizations often adopt symbols and decision-
making procedures associated with justice and fairness in an effort to legitimize their
authority structures and encourage employees to defer to organizational authorities
and to identify with the organization (Tyler and Blader, 2000).

Of course, procedural justice effects are not confined to hierarchical relationships
or established groups. Studies suggest that people are influenced by issues of proced-
ural justice across a variety of types of social settings. Barrett-Howard and Tyler
(1986) systematically varied situations across the four basic dimensions that repre-
sent the fundamental dimensions of social situations. They found that procedural
justice concerns generally dominated people’s reactions to allocations in all situ-
ations. Similarly, Sondak and Sheppard (1995) utilized the situational typology
created by Fiske (1992) as a basis for identifying possible types of authority struc-
tures. They found that procedural issues were important across all types of social
situations.

Justice and Internalized Values

Fair decision-making procedures encourage voluntary cooperation with groups
because they lead to identification with and loyalty and commitment toward groups
(Folger and Konovsky, 1989; Korsgaard, Schweiger, and Sapienza, 1995; McFarlin
and Sweeney, 1992; Schaubroeck, May, and Brown, 1994; Taylor, Tracy, Renard,
Harrison, and Carroll, 1995). Similarly, procedural justice promotes deference to
social rules because it promotes the belief that authorities are legitimate (Tyler,
1997b). This internal value is important because when people feel that authorities
ought to be obeyed, they take the obligation to do so on themselves, and voluntarily
defer to authorities and rules.

In both of these cases, procedural justice is central to creating and maintaining
internal values that support voluntary cooperative behavior on the part of the
members of groups. The importance of developing and maintaining such values is
increasingly being emphasized, as social scientists recognize the limits of strategies of
conflict resolution that are based upon seeking to shape the rewards and punish-
ments received by the parties to a dispute. Recent social science thinking has been
dominated by rational choice models of the person. As a consequence, command
and control, deterrence, or social control strategies have dominated discussions
about social regulation. These strategies focus upon the individual as a calculative
actor, thinking, feeling, and behaving in terms of potential rewards and costs in their
immediate environment.
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Increasingly, social scientists have recognized the limits of command and control
approaches to managing conflict. In political and legal settings, authorities have
recognized that both social regulation (Tyler, 1990, 2001) and the encouragement of
voluntary civic behavior (Green and Shapiro, 1994) are difficult when authorities
can only rely upon their ability to reward and/or punish citizens. Similarly, organiza-
tional theorists are recognizing the difficulties of managing employees using com-
mand and control strategies (Pfeffer, 1994). The alternative to such strategies is to
focus on approaches based upon appeals to internal values. If people have internal
values that lead them to voluntarily defer to authorities and to act in prosocial ways
that help the group, then authorities need not seek to compel such behavior through
promises of reward or threats of punishment. They can instead rely upon people’s
willingness to engage in the behavior voluntarily.

Research suggests that using fair decision-making procedures is central to
the development and maintenance of supportive internal values. Those authorities
that use fair decision-making procedures are viewed as more legitimate, and people
more willingly defer to their decisions. This produces uniformity of behavior in line
with organizational rules and the decisions of organizational authorities.
When authorities want people to defer their own desires in the interests of the
group, they can obtain such behavior by calling upon people’s views that they are
legitimate.

In addition, organizations that use fair decision-making procedures encourage
commitment and identification on the part of their members, which leads to volun-
tary cooperative behavior. People want the group to succeed and engage in behaviors
to help achieve that objective. In other words, people willingly engage their own
creative efforts and energies into efforts to advance the interests of the group. They
might help others do their jobs during a crisis; help and encourage new group
members; engage in activities that are nonobservable, and hence will not be
rewarded, but that help the group.

In other words, the recognition of the importance of creating a ‘‘civic culture’’
or an ‘‘organizational culture’’ that supports the development and maintenance of
internal values among group members is increasing as the limits of command and
control approaches to managing conflict become clearer. Procedural justice is central
to both developing and maintaining judgments that authorities are legitimate and
feelings of commitment and identification with groups, organizations, and societies.

These findings demonstrate that providing people with procedural justice can be
an important and viable mechanism for gaining deference to decisions. This effect
occurs across a variety of settings, including both hierarchical and nonhierarchical
situations, in political, legal, managerial, interpersonal, familial, and educational
settings, and when important issues of outcomes and treatment are involved. Hence,
conflict resolution efforts can gain viability through the use of fair decision-making
procedures.

What is a Fair Procedure?

There are two levels upon which we can address the question of what type of
procedures people think are fair. One is to focus upon possible legal procedures,
and to discuss whether people view them as fair. When we do so, it becomes clear
that informal legal procedures are viewed as particularly fair. In fact, in civil cases,
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defendants rate mediation to be fairer than a formal trial, and it is typically rated as
more satisfactory (Tyler, 1997a). In criminal cases, defendants rate plea bargaining
to be fairer than a formal trial (Tyler, 1997a). In terms of procedural fairness,
giving people fair procedures means putting more emphasis upon informal dispute
resolution.

What characteristics lead people to associate informal justice with procedural
fairness? Studies typically find seven, eight, or even more elements that contribute
to assessments of their fairness (Sheppard and Lewicki, 1987; Lissak and Sheppard,
1983; Tyler, 1988). However, four elements of procedures are the primary factors
that contribute to judgments about their fairness: opportunities for participation
(voice), the neutrality of the forum, the trustworthiness of the authorities, and the
degree to which people receive treatment with dignity and respect.

Participation

People feel more fairly treated if they are allowed to participate in the resolution of
their problems or conflicts by presenting their suggestions about what should be
done. Such opportunities are referred to as process control or voice. The positive
effects of participation have been widely found, beginning in the work of Thibaut
and Walker (1975). These effects have been found in studies of plea bargaining
(Houlden, 1980), sentencing hearings (Heinz and Kerstetter, 1979), and mediation
(Kitzmann and Emery, 1993; MacCoun et al., 1988; Shapiro and Brett, 1993). In all
of these diverse settings, people feel more fairly treated when they are given an
opportunity to make arguments about what should be done to resolve a problem or
conflict.

Participation effects have been found to be enhanced when people feel that the
things they say are shaping the outcomes of the dispute – an instrumental influence
(see Shapiro and Brett, 1993). However, voice effects have not been found to be
dependent just upon having control over the actual outcomes of conflicts. People
have also been found to value the opportunity to express their views to decision
makers in situations in which they believe that what they are saying has little or no
influence upon the decisions being made (Lind, Kanfer, and Earley, 1990; Tyler,
1987). For example, victims value the opportunity to speak at sentencing hearings
irrespective of whether their arguments influence the sentences given to the criminals
involved (Heinz and Kerstetter, 1979).

People are primarily interested in sharing the discussion over the issues involved in
their problem or conflict, not in controlling decisions about how to handle it. In fact,
people often look to societal authorities to make decisions about which legal or
managerial principles ought to govern the resolution of their dispute. In other words,
they expect societal authorities to make final decisions about how to act based upon
what they have said.

The finding that people value the opportunity to participate by expressing their
opinions and stating their case helps to explain why people like mediation. Medi-
ation is typically rated as providing greater opportunities for participation than
formal trials (McEwen and Maiman, 1984). Similarly, defendants involved in dis-
posing of felony charges against themselves indicate that they have greater oppor-
tunities to participate in plea bargaining than in a formal trial (Casper, Tyler, and
Fisher, 1988), and they rate plea bargaining to be a fairer procedure for resolving
their case.
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Neutrality

People are influenced by judgments about the honesty, impartiality, and objectivity
of the authorities with whom they are dealing. They believe that authorities should
not allow their personal values and biases to enter into their decisions, which
should be made based upon rules and facts. Basically, people seek a ‘‘level playing
field’’ in which no one is unfairly disadvantaged. If they believe that the authorities
are following impartial rules and making factual, objective, decisions, they think
procedures are fairer.

The trustworthiness of the authorities

Another factor shaping people’s views about the fairness of a procedure is their
assessment of the motives of the third-party authority responsible for resolving the
case. People recognize that third parties typically have considerable discretion to
implement formal procedures in varying ways, and they are concerned about the
motivation underlying the decisions made by the authority with which they are
dealing. They judge whether that person is benevolent and caring, is concerned
about their situation and their concerns and needs, considers their arguments, tries
to do what is right for them, and tries to be fair. All of these elements combine to
shape a general assessment of the person’s trustworthiness.

Interestingly, judgments about the trustworthiness of the authorities are the
primary factors shaping evaluations of the fairness of the procedures used by those
authorities (Tyler and Lind, 1992). The importance of trust is illustrated by a finding
of the literature on participation. People only value the opportunity to speak to
authorities if they believe that the authority is sincerely considering their arguments.
They must trust that the authority sincerely considered their arguments, even if they
were then rejected, before having had the chance to participate leads to the evalu-
ation of procedures as fairer.

How can authorities communicate that they are trying to be fair? A key antece-
dent of trust is justification. When authorities are presenting their decisions to the
people influenced by them, they need to make clear that they have listened to and
considered the arguments made. They can do so by accounting for their decisions.
Such accounts should clearly state the arguments made by the various parties to the
dispute. They should also explain how those arguments have been considered and
why they have been accepted or rejected.

I have already outlined the importance of neutrality to assessments of the fairness of
procedures. There is considerable evidence that the basis of the authoritativeness – the
ability of authorities to gain deference to their decisions – is shifting from a neutrality
base to a trust base. That is, in the past authorities have often gained their authori-
tativeness through the neutral application of rules, that is, through the use of
facts and formal decision-making procedures that are objective and factual in
character. A person, for example, can go to any police officer or judge and receive
more or less equivalent treatment and outcomes, since the particular authority with
whom they are dealing will be following universal rules. Having personal knowledge
about the specific authority involved in an interaction is not important. On the
other hand, trust is linked to judgments about particular authorities. Hence, trust
is linked to particularized personal connections between citizens and authorities.
For example, people might get to know a beat cop because that person patrols
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their neighborhood. They might trust that person because they have dealt with
them, know their motives and values, and, consequently feel that they can
trust them.

An organization can gain deference by having formal rules that reflect neutrality.
It can also gain deference through the personal relationships that exist between
employees and their own particular supervisors. The former approach reflects a
neutrality model of procedural fairness, the latter approach a trust-based model.
Similarly, the police can gain deference because they are viewed as following profes-
sional rules of conduct and uniform procedures, or particular police officers can be
respected and known in their communities and can, through these personalized
connections, gain deference.

Treatment with dignity and respect

People value having respect shown for their rights and for their status within society
by others. They are very concerned that, in the process of dealing with authorities,
their dignity as people and as members of society is recognized and acknowledged.
Since politeness and respect are essentially unrelated to the outcomes people receive
when they deal with social authorities, the importance that people place upon this
affirmation of their status is especially relevant to conflict resolution. More than any
other issue, treatment with dignity and respect is something that authorities can give
to everyone with whom they deal.

Limits to the Effectiveness of Procedural

Justice Mechanisms

I have presented a generally optimistic picture of the viability of procedural strat-
egies for resolving conflicts. However, there may be limits to the range within which
such strategies will be effective. I want to discuss one type of potential limit, the
impact of the nature of the society within which conflicts are being resolved (also see
Tyler, 2000b).

The first issue is that of social consensus. There have been widespread concerns
about the potential of cultural backgrounds to disrupt the viability of procedures
strategies. There are two ways that such disruption might occur. First, cultural
background might change the degree to which people care about whether they
receive procedural justice. Second, it might change the criteria by which people
define the fairness of procedures. How important are such concerns?

As noted earlier, research among people of varying ethnicity in the United
States suggests that authorities have considerable ability to manage diverse
groups and communities. Little difference is found in the importance placed upon
procedural justice by the members of varying ethnic groups. Both whites and
minorities are more influenced by the fairness of the procedures they experience
than they are by the fairness of the outcomes they receive through third-party
conflict resolution decisions (Tyler and Huo, 2002). Further, studies consistently
find that whites and minorities define the meaning of procedural fairness in the
same way (Tyler and Huo, 2002; Tyler, 1988; Tyler, 1994). Hence these findings are
fairly optimistic about the ability of procedures to be robust across differences in
ethnicity.
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Interestingly, research also finds that procedures are robust across ideologies. That
is, people who differ in their fundamental social values or political ideologies are
often found to agree about whether or not a particular procedure is fair (Bierbrauer,
1997; Peterson, 1994; Tyler, 1994). This is especially striking, since ideological
differences have a strong impact upon views about what constitutes a fair outcome.
In this respect, procedural justice may be a better bridge across social and ideological
groups than is distributive justice.

These findings do not suggest that there is some type of universal fair procedure
that is appropriate in all situations (Tyler, 1988). On the contrary, the same studies
suggest that people view different procedural elements as key to defining procedural
fairness within particular situations. For example, in a conflict between people, the
opportunity to state one’s views is central to procedures that are viewed as fair.
However, in other situations opportunities to participate are less important to
judgments about the fairness of procedures. People differentiate among situations
and apply a different model of fairness to different situations. So we know that
people are not thinking about procedural fairness in simple-minded terms. This
makes it especially interesting that there is little evidence of differences linked to
ethnicity or gender.

This research suggests an optimistic conclusion about the robustness of proced-
ures. They seem to be viable mechanisms for bridging differences among people of
varying ethnic and ideological backgrounds. However, it is important to note that
not all research suggests that procedures are robust. For example, studies of decision
making in political settings suggest that majority and minority factions often dis-
agree about what constitutes a fair decision-making procedure for their organization
(Azzi, 1993a, 1993b).

The second issue is social categorization. Basically, we find that people are less
concerned about justice when they are dealing with people who are outside of their
own ethnic or social group (Tyler, Lind, Ohbuchi, Sugawara, and Huo, 1998). For
example, when people have a dispute with someone who is not a member of their
own social group, they pay more attention to the personal favorability of a proposed
dispute resolution when deciding whether to accept it. If the dispute is with someone
who is a member of their own social group, they pay more attention to whether they
have been treated fairly when deciding whether to accept a proposed dispute
resolution. Hence group boundaries may pose a limit to the effective scope of justice.

This points to a strategy for dealing with conflict. We need to encourage people to
frame their group memberships in terms of superordinate categorizations that build
across subgroups. Instead of seeing two separate groups, we want people to see one
common group. This suggestion develops from the prior recognition within social
psychology that superordinate categorization encourages cooperation within the
group (Gaertner, Dovidio, Anastasio, Bachman, and Rust, 1993). We need to
focus on how people frame their group boundaries. After all, if we think of ourselves
as members of the ‘‘human race’’ then everyone is a member of our group. Therefore,
the question is how authorities can encourage such high order identifications, with
people viewing the members of other groups as having some degree of joint mem-
bership in a larger group.

The third issue is identification. People are more likely to care about justice when
they identify with the group within which their conflict is occurring, and with the
authorities responsible for dealing with the conflict. Several studies support this
argument by showing that people who identify more strongly with an organization
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or society rely more heavily on justice judgments when deciding whether to defer to
the decisions of authorities (Huo, Smith, Tyler, and Lind, 1996; Smith and Tyler,
1996; Tyler and Degoey, 1995).

This also points to a strategy. We need to focus on building up people’s identifica-
tion with society and with social institutions. If people identify more strongly with
the group that authorities represent, they are more concerned about whether or not
they receive fair treatment, and less concerned about receiving favorable outcomes.
How can we build positive identification? By treating those within groups in pro-
cedurally fair ways. Research suggests that procedural justice builds commitment to
the group, identification with the group, and feelings of obligation to authorities and
group rules.

Conclusions

As this review of justice research makes clear, there are important reasons for
optimism concerning the viability of justice-based strategies for conflict resolution.
In particular, approaches based upon an understanding of people’s views about fair
decision-making procedures have been very successful in gaining deference to deci-
sions and to rules, authorities, and institutions more generally. This does not mean,
of course, that people do not care about outcomes. They do. However, they do not
care only about outcomes. On the contrary, their feelings and behaviors have an
important ethical and moral component. This ethical/moral aspect to people’s reac-
tions to others in social settings provides an approach to the constructive resolution
of social conflicts.
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A Tale of Two Genres: On the Real
and Ideal Links Between Law and
Society and Critical Race Theory

Laura E. Gómez

Introduction

The point of departure for this essay is the claim that law and society scholars have
not been sufficiently attentive to issues of racial inequality, racial ideology, and racial
identity. Given their interest, as a group, in inequality and ideology more generally, it
is surprising that sociolegal scholars have not paid more attention to racial inequal-
ity and racial ideology. What accounts for this? The short answer is that many, if not
most, law and society scholars conceive of race as a readily measurable, dichotom-
ous (black/white) variable that affects the law at various points. Even law and
society scholars whose work is not positivist in style tend to view race as a concept
that is relatively simple to map. But race is complicated, and the relationship
between race and law is messy. Race does not exist outside of law; it is constituted
by law. And, in the United States among other places, law does not exist apart from
race; it is constituted by racial classification systems, racial ideology, and racial
inequality.

These ideas are the starting point of a relatively new genre of legal scholarship
known as critical race theory. By and large, law and society scholars have
not engaged the claims put forward by critical race scholars over the past 15 years
or so. And even when they do so, they have not taken the literature as seriously
as they might. My hope is to persuade law and society scholars that our work
would be improved by engaging critical race theory. (In a forthcoming project,
I make a similar injunction to critical race scholars: that their work would be
improved by more fully engaging the methodologies, theories, and findings in the
law and society field.) To do so, I discuss some recent law and society scholarship
and discuss how critical race theory has influenced and could have further enhanced
their analyses.



 

Critical race theory emerged in the middle-to-late 1980s, concomitant with a
critical mass of racial minorities (particularly African Americans) entering the
legal professoriate. Today, more than 20 American law schools offer courses or
seminars on critical race theory and one, UCLA, offers an advanced specialization in
critical race studies (Harris, 2002; see http://www.law.ucla.edu/crs). Critical race
scholars write not only in those doctrinal areas traditionally conceived of as relevant
to civil rights and race relations (such as constitutional law, employment discrimin-
ation and civil rights generally), but also in an increasingly diverse array of doctrinal
areas such as the following: criminal law and procedure (Austin, 1992; Carbado,
2002a; Butler, 1995; A. Harris, 2000; Lee, 1996; Meares, 1998; Alfieri, 1998, 1999,
2001; Johnson, 1993, 1998; Ammons, 1995); torts (Austin, 1988; Matsuda, 2000);
property (C. Harris, 1993); family law (Moran, 2001; Banks, 1998; Perry, 1994,
1993; Roberts, 1997); civil procedure (Brooks, 1994); tax law (Moran and
Whitford, 1996); and environmental law (Yamamoto and Lyman, 2001).

Critical race theory is one of the few genres of legal scholarship that has drawn
widespread attention outside the legal academy, with departments of education,
American studies, African American studies, and ethnic studies now posting course
offerings in critical race theory (Harris, 2002). Professor Cornel West, a leading
scholar of African American studies, has labeled critical race theory ‘‘the most
exciting development in contemporary legal studies’’ (1995: iii). Given its positive
reception by scholars in the humanities and social sciences, critical race theory
would seem a good fit for law and society, given the latter’s commitment to multi-
disciplinary and interdisciplinary scholarship. Critical race theory has even broken
out of the academy altogether to capture a popular audience, with critical race
scholar Patricia Williams writing a regular column for The Nation (entitled ‘‘Diary
of a Mad Law Professor’’; see also Williams, 1991; Rosen, 1996).

All of this is to say that critical race theory deserves to be read by scholars of law
and society. But what is ‘‘critical race theory’’? Three anthologies of critical race
theory scholarship, all edited by law professors, provide a good starting point
(Valdes, Culp, and Harris, 2002; Delgado, 1995; Crenshaw, Gotanda, Peller, and
Thomas,1995). Three law school casebooks also draw heavily from the critical race
literature (Bell, 1992; Perea, Delgado, Harris, and Wildman, 2000; Yamamoto,
Chon, Izumi, Kang, and Wu, 2001). Crenshaw et al. characterize critical race theory
as ‘‘a movement of left scholars, most of them scholars of color, situated in law
schools, whose work challenges the ways in which race and racial power are
constructed and represented in American legal culture and, more generally, in
American society as a whole’’ (1995: xiii).

That said, neither what constitutes critical race theory nor which authors
write from this perspective are self-evident; both questions are contested by people
within the field and outside it (Carbado, 2002b). I take a broad view of the field
by including those authors who expressly identify themselves with critical race
theory as well as those who engage the scholarship of authors who so identify.
I also include, within the critical race theory rubric, other literatures that I view as
having their genesis in critical race scholarship, including legal scholarship
focused more specifically on the Asian American and Latino/Latina (LatCrit) experi-
ences, race-oriented queer legal theory, and feminist legal theory focused on
women of color. Noted critical race scholars Francisco Valdes (see chapter 15 in
this volume) and Cheryl Harris (2002) recently have taken a similarly broad view of
the field.
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Critical race scholars write about race and the law but do so from the perspective
of writing against the antidiscrimination model that has been dominant in American
jurisprudence and legal scholarship for the past 30 years. This literature has been
written almost entirely by white men (Delgado, 1984, 1992). The antidiscrimination
model essentially conceives of racism and racial discrimination as individualized,
aberrational, and capable of remedy within the current jurisprudential framework,
both constitutional (the equal protection clause of the Fourteenth Amendment)
and legislative (Title VII of the Civil Rights Act of 1964). In contrast, critical
race scholars view racism and racial discrimination as systemic (institutional) and
endemic and, therefore, frequently as immune to antidiscrimination remedies
(see, e.g., Bell, 1992; Lawrence, 1987; Haney-Lopez, 2000).

Critical race theory and law and society both share at least partial lineage in
critical legal studies (CLS) – the leftist scholarly movement that rocked legal schol-
arship in the 1970s (for an introduction to critical legal studies, see Kairys, 1982).
Critical race theory formed, in part, from a rupture within CLS, led by racial
minority scholars who rejected the nihilism in the CLS claim that all law is ideology,
in the service of dominant class interests (Crenshaw et al., 1995). Instead, critical
race scholars continue to write scholarship that attempts to change American law,
whether radically or via incremental reforms.

For law and society scholarship, one legacy from CLS has been the oft-noted
centrality of research on inequality in the field (Abel, 1995a: 297–357; Sarat,
Constable, Engel, Hans, and Lawrence, 1998: 4–6; Munger, 1998: 36). Law and
society scholars have sought to document unequal results or outcomes of various
legal processes, especially the criminal process. (The representative literature is too
voluminous to cite here.) They have posited overarching theories of inequality in the
legal system (Spitzer, 1983; Galanter, 1975; Bumiller, 1988; Fineman, 1995; Sarat,
1990). And they have studied social movements organized to promote equality
(Handler, 1978; McCann, 1994; Abel, 1995b). While inequality has been a central
theme in law and society scholarship, researchers in the field have been much more
focused on class- and gender-based inequality than on racial inequality. (See Daly,
1987, 1994, 1998, for an example of a law and society scholar whose work has
become increasingly attentive to race, within a central focus on gender inequality.)

When law and society researchers have taken up race, they have tended to treat
race as an independent variable that influences the outcome of the legal phenomenon
under study (the dependent variable). I am not suggesting that this approach is
inherently flawed – it may make a great deal of sense in the context of a particular
study. Moreover, law and society scholarship of this nature focused on criminal
justice processes, and specifically on the administration of the death penalty, has
played an important role in policy debates. Indeed, we might view the positivist
approach to race, at its apex in law and society in the 1980s, as quite progressive in
that political moment. These studies brought race into law and society research and
they contributed to the critique of liberalism as well (by revealing large cracks in the
law’s veneer of neutrality and fairness).

Today, however, treating race as an easily measurable independent variable has led
law and society researchers to have a kind of collective myopia when it comes to
studying race. Rarely have they made racial inequality, racism, or racial identity the
central focus of their inquiry (the dependent variable), and thus a certain lopsided-
ness characterizes law and society scholarship on race. In sharp contrast, critical race
scholars often have made racial identity, racial ideology, or racism the focus of their
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inquiry, with law being the factor that explains race. Indeed, Crenshaw et al.
describe the critical race theory endeavor ‘‘as uncovering how law was a constitutive
element of race itself: in other words, how law constructed race’’ (Crenshaw et al.,
1995: xxv). Critical race scholars, then, often flip the traditional approach of law
and society scholars to race: for the latter, racial inequality makes law (or produces
legal outcomes), whereas, for the former, law makes race.

Race in Law and Society Scholarship

Ideally, then, sociolegal scholars would borrow this strategy from critical race
scholars in order to see what shifting the emphasis might yield for what we know
(and think we know) about law and society. To what extent has this occurred? In an
attempt to provide one answer to this question, I surveyed articles published over a
decade in the two leading law and society journals, The Law & Society Review and
Law and Social Inquiry. Between 1990 and 2000, these two journals published,
respectively, nine and 15 articles dealing with race, racial inequality, or legal doc-
trine in the civil rights arenas (excluding book reviews). (Seven of the 15 articles
published in Law and Social Inquiry were published in 2000 for a symposium on
affirmative action in legal education, vol. 25.)

Although most of these studies are not quantitative, the majority still reflect the
tendency to operationalize race unproblematically as a dichotomous, black/white
variable that helps predict the legal outcome that is at the center of the research. In
most of these studies, racial inequality, racial classification, and/or racial ideology
are, at best, peripheral to the analysis despite the fact that the articles explicitly or
implicitly deal with legal or social phenomena closely associated with race or racial
inequality (see Provine, 1998; Morrill, Yalda, Adelman, Musheno, and Bejarano,
2000; Romero, 2000; Bybee, 2000; Phillips and Grattet, 2000). Some noteworthy
exceptions that place race at the center of the analysis and that consider it deeply and
contextually are Nielsen (2000), Glenn (2000), Weitzer (2000) and Oberweis
and Musheno (1999). By and large, the authors noted above fail to seriously engage
the burgeoning critical race literature, despite its bearing on their inquiries and
analyses. It is almost as if this genre of legal scholarship does not exist, despite
these authors’ engagement with a wide range of other subfields of legal scholarship
that are quite separate from law and society.

An important exception is a subset of about one-third of these articles, historical
in approach, that builds on insights from the critical race literature. Historical
studies dealing with race, as a subset of articles on race published in the leading
law and society journals between 1990 and 2000, numbered eight, as follows:
Brandwein, 2000; Calavita, 2000; Elliott, 1999; Goluboff, 1999; Gómez, 2000;
Mack, 1999; Plane, 1998; Polletta, 2000. Each of these articles engages critical
race theory, though to differing degrees. Four of the authors expressly situate their
work as joining a dialogue previously initiated by critical race theory scholars
(Brandwein, 2000: 319; Calavita, 2000: 3; Elliott, 1999: 612; Mack, 1999: 380).
Of the remaining four, two more cite authors affiliated with the field (Gómez, 2000;
Polletta, 2000). While neither of the two remaining articles invoke critical race
theory nor cite scholars identified with that scholarly movement, they nonetheless
engage central debates within critical race theory and their work would have been
strengthened by incorporating work in the field (Goluboff, 1999; Plane, 1998).
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In a similar way, the articles fall along a continuum in terms of their engagement
with empiricism – traditionally, one of the hallmarks of the law and society field. One
of the authors conducted interviews to supplement archival research – Francesca
Polletta, who interviewed more than 100 former southern civil rights workers about
their experiences and attitudes. Three of the authors utilized a range of diverse
primary sources including court or administrative records, newspapers, appellate
decisions (Calavita, 2000; Gómez, 2000; Mack, 1999), with Calavita and Gómez
involving analysis of hundreds of case files. Three of the studies focused exclusively
on discourse or rhetoric in legislative debate and/or case law (Brandwein, 2000;
Elliott, 1999; Plane, 1998), with Elliott and Plane consisting of a close reading of
only one or two appellate cases. Thus, methodologically, the subset of historical
articles is quite diverse.

Also, although each focuses on some period in the past, they foreground a range of
different time periods, as far back as the US colonial period (Plane, 1998) and as
recent as the 1960s (Polletta, 2000). Five authors’ engagement with the late nine-
teenth century (Brandwein, 2000; Calavita, 2000; Elliott, 1999; Gómez, 2000;
Mack, 1999) suggests the importance of that historic period for understanding the
contemporary American racial hierarchy. Brandwein and Elliott concern themselves
specifically with the repercussions of the Civil War, and how the ideology of white
supremacy would come to be worked out and reproduced in legal discourse. Mack
continues the interest in the south, focusing on the complexity of the links among
race, gender, and social class in Tennessee in the last quarter of the nineteenth
century and early twentieth century. Calavita and Gómez examine the same time
period, but shift our gaze to the southwest and west and to nonblack racial minority
groups. Four of the articles focus on nonblack groups: Calavita on the Chinese,
Elliott on Indians and blacks, Gómez on Mexicans (and somewhat on Indians), and
Plane on Indians, while the remaining authors focus exclusively on blacks and/or
black/white relations (Brandwein, Goluboff, Mack, Polletta). In addition to explicit
comparisons across racial groups, several of the articles in this subset consider how
racial identity intersects with other bases of social status, namely, gender and
sexuality (Mack, Plane) and social class (Calavita, Goluboff, Gómez,Mack, Polletta).

The resonance between this group of articles, as a subfield of law and society, and
critical race theory and critical race theory is striking and evidenced by two common
themes. The first theme involves the related claims that race is socially constructed
and that law has played a major role in the construction of race. The second theme
explores how race has shaped law, but race is operationalized in a more nuanced,
complex way as racial ideology and racial conflict. In each section that follows, I first
describe how critical race scholars have engaged these themes and then how this
subset of law and society scholars has approached them.

Law’s Role in the Social Construction of Race

It has become axiomatic that race is socially constructed, that racial classifications
are historically contingent, the product of political contestation, and that, by defin-
ition, they are dynamic rather than fixed or essential. Yet this view of race has
not been broadly accepted for long and, indeed, in law, race has been viewed at times
in quite the opposite way. Supreme Court justices, taking a page from popular
and scientific attitudes, often have viewed racial difference as rooted in essential
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and immutable characteristics, and this has had a profound and lasting affect on
how lawyers, legal scholars, and others have viewed race. Only in recent decades
and largely due to the pressure from both the more radical and mainstream elements
of the mid-twentieth-century civil rights movement has there been a shift toward
viewing racial categories as devoid of meaning and, as a result, recognizing that the
intense meaning carried by those categories even today is the result of human
interaction, politics, and social conflict (i.e., the result of social construction pro-
cesses). And while the shift from viewing race as fixed and biological to viewing it as
dynamic and historically contingent has been accomplished in the social sciences
and, to an extent, in popular culture, mainstream legal scholarship and jurispru-
dence lag far behind.

Critical race scholars have been at the vanguard of legal scholars who have
embraced the social constructionist perspective, even as they have emphasized that
it does not lessen the historic or contemporary significance of race and racism
(Alfieri, 1996; Calmore, 1992; Espinoza and Harris, 1997; Haney Lopez, 1994a,
1994b; Kang, 2000). In particular, critical race scholars have argued that law (in its
varied forms as positive law, legal institutions, and law in action, to name just a few)
has played a central role in the social construction of racial identity (Aoki, 1997;
Carbado and Gulati, 2000, 2001a, 2001b; Gross, 1998; Montoya, 1998). Critical
race scholars have documented the central role of law in shaping racial inequality
(Johnson, 2000; Lee, 1996; Volpp, 2002). Others have emphasized law’s role in the
construction and reformulation of racial ideology, and vice versa (Gotanda, 1991;
Harris, 1993).

Six of the eight law and society articles mentioned in the previous section ex-
pressly took up the theme of the social construction of race and law’s role in the
construction process (Calavita, 2000; Goluboff, 1999; Gómez, 2000; Mack, 1999;
Plane, 1998; Poletta, 2000). Three of these authors (Calavita, Gómez, Mack) took
this on as a central theme, and their focus on mid to late nineteenth-century law and
society suggests the importance of this period’s racial dynamics in shaping both
historic and contemporary racial ideology in Supreme Court jurisprudence and in
the USA generally.

In her essay on late nineteenth-century laws targeted at Chinese immigrants to the
USA, sociologist Kitty Calavita begins with the premise that both race and social
class are socially constructed and that they interact with each other in important,
mutually constitutive ways (2000). ‘‘The most critical of these contradictions,’’ she
says, ‘‘involved paradoxical assumptions about race as a biological condition on one
hand, but offset by class status on the other’’ (Calavita, 2000: 2). When Congress
enacted a xenophobic ban on Chinese immigration in 1884, however, it targeted
only Chinese laborers, leading those who applied the law to effectively carve out an
exception for Chinese immigrants who could argue they were merchants rather than
laborers. In this way, the administrative law in action created a space for Chinese
immigrants to strategically construct their identities and to resist legislation widely
acknowledged as racist in its orientation.

Calavita’s dependent variable is the law in action or, specifically, how gatekeepers
in the immigration service applied the Chinese exclusion law, given that the law on
the books excluded only Chinese laborers. The inherent discretion delegated to
immigration service workers may have softened the impact of the law, and such an
outcome may or may not have been intended by members of Congress. (Calavita
seems to take it for granted that Congress would not have wanted this loophole, but
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I find it just as plausible to believe that some in Congress would have wanted
immigration gatekeepers to broaden the exception, either to preserve the interests
of American capitalists whose fortunes were linked to Chinese merchants or to
soften the blow of the exclusion law for geopolitical reasons.) Thus the ‘‘paradox’’
to which Calavita refers in the title of her article arises because some Chinese
immigrants successfully asserted membership in the merchant class despite being
working class (‘‘passing’’), therefore circumventing the legislation’s intent to exclude
Chinese workers. She concludes that ‘‘the indeterminancy of law parallels and
reflects (what is for all practical purposes) the indeterminancy of identity’’ (2000: 3).

Calavita builds upon critical race scholars’ work on the social construction of race
(whom she cites), but she ultimately does not sufficiently mine the critical race
literature for its application to her work. For instance, she could have effectively
drawn upon a growing literature within critical race scholarship that employs the
notion of ‘‘performance’’ of race in a manner linked to her notion of ‘‘passing’’
(which was undertheorized in the article) and that takes seriously the intersection of
racial, sexual, and class identities with which she is concerned (Carbado and Gulati,
2000, 2001a, 2001b; Gross, 1998, 2001).

Like Calavita, Mack (1999) takes seriously the ways in which racial identity was
continually reconstituted based on intersections with other bases of identity (gender,
social class). He is more explicit in building upon critical race theorists, whom he
credits with two foundational insights: ‘‘that racially neutral laws and legal doctrines
often perpetuate race and gender privilege, and that racial identity itself can be a
creation of law’’ (Mack, 1999: 380). Mack uses railroad segregation practices as the
context for studying the links between social mores, the law, and racial identity. He
argues that the legally informal social practice of segregating public transportation
(de facto segregation) that eventually led to a hardened segregation enshrined in
state statutes (de jure segregation) both produced spaces for shaping black (and, less
central in his analysis, white) identity.

Tennessee in the 1870s and 1880s, like most of the south, was characterized by a
complex, sometimes contradictory, system of informal racial segregation in all walks
of life, including the transportation sector. In this complexity, Mack identifies what
amounted to flexibility for certain blacks to avoid some of the costs of segregation,
often, according to him, by parlaying class and/or gender strategically. Prior to de
jure segregation of common carriers, middle-class black men and, especially, black
women sought to assert their rights to access to typically white-only ‘‘ladies’ cars’’ on
trains. But they faced a dilemma: ‘‘to gain access to ladies’ cars and claim the mantle
of respectability, they often had to appear subservient and deny that very respect-
ability’’ (Mack, 1999: 390). After all, black women and men who accompanied
white women as servants or employees had no problem gaining access to the ladies’
cars; but middle-class blacks’ respectability hinged in large part on their occupa-
tional mobility away from precisely that kind of dependence on white employers
(Mack, 1999: 390–3). Middle-class black women asserted their rights – and their
respectability – by regularly bringing lawsuits against conductors and train com-
panies for their exclusion from ladies’ cars prior to the 1905 enactment of Tennes-
see’s first de jure segregation statute dealing with common carriers. Thus these
women used legal strategies to affirm their identity as black and ‘‘respectable’’
(middle-class), and, in this way, law shaped racial identity.

One of the most fascinating aspects of Mack’s analysis is the complexity of the
interaction between class, race, gender, and sexuality. More specifically, sexual
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stereotypes grounded in racist ideology very much shaped white demand for
segregation (de facto and de jure), as well as blacks’ resistance to it. On the one
hand, both middle-class whites and blacks recognized the legitimacy of excluding
‘‘jezebels’’ from the ladies’ cars, though they disagreed mightily about which women
would fall into that category. ‘‘The image of the Jezebel, the sexually promiscuous
Black woman, helped solidify the identities of the white women riding in ladies’ cars,
and possibly those of the white men as well . . . No ladylike treatment [by conduct-
ors] was necessary for presumed Jezebels’’ (Mack, 1999: 389). In bringing lawsuits
against their ejections from ladies’ cars by conductors, black women fought against
this stereotype as applied to themselves, and in doing so may have solidified its
applicability to lower-class black women. Middle-class black men, too, faced sexual
stereotypes, as train employees and other whites often justified their exclusion from
ladies’ cars by invoking the racist stereotype of the ‘‘black beast rapist’’ – ‘‘lustful,
predatory creatures who could not control their desire for white women’’ (Mack,
1999: 396).

In my article on territorial New Mexico (Gómez, 2000), I similarly explore the
role of law in the social construction of race and racial identity, but by situating the
analysis within the context of American colonization. The colonial transfer of power
from a Mexican sovereign to an American sovereign in mid-nineteenth-century New
Mexico provided the opportunity to explore the effects of the law in action in
constructing the numerically dominant group, Mexicans, in a number of contradict-
ory ways: as both ‘‘native’’ and citizen, as both citizens and members of a racially
subordinate group (2000: 1140–4). The colonially imposed legal system provided
Mexican men with the incentive to claim whiteness and to disenfranchise Pueblo
Indian men, who, under Mexican positive law, had citizenship rights. In this sense,
the law shaped Mexicans’ racial identity as legally ‘‘white,’’ despite the social reality
of Mexicans’ position as nonwhite in the larger American racial structure. (For
additional explorations of Mexicans’ simultaneous claims of and distance from
whiteness, see Martinez, 1994, 1997, 1999). At the same time, other facets of the
colonial law in action shaped Mexicans’ identity as racially subordinate to European
Americans who were both private citizens and appointees to the colonial govern-
ment. I argue that a variety of criminal litigation processes spearheaded and, over
time, hardened Mexicans’ collective identity as a group marked as ‘‘othered’’ and
racially inferior.

Michael Elliott expressly seeks to elaborate upon critical race theory insights and
to bring them into dialogue with the field of American studies (1999: 613). He
begins from the social constructionist position, contending that ‘‘those confronted
by issues of race and racial difference drew from a compendium of competing ideas,
ideas that were constantly being reshaped and redefined. Race, in other words, was
being continually reinvented – and some in the nineteenth century recognized this
process as surely as we do today’’ (Elliott, 1999: 614). Elliott uses a close reading of
two post-Civil War legal texts, published appellate decisions, to argue that judicial
opinions constituted an important source of construction and reformulation of
racial categories and racial identity.

Plane (1998) tells the story of a single legal struggle in early eighteenth-century
Massachusetts involving threats to an Indian leader’s political authority for the
purposes of Anglo acquisition of grazing lands. The Indian leader, Jacob Seeknout,
appealed a county court’s ruling that he return 420 sheep that he had impounded for
illegal grazing. In the process of the appeal, Seeknout’s Anglo lawyer, Benjamin
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Hawes, crafts a narrative in which he manipulates local Indian mating practices
to conform to contemporary English norms and laws about paternity, legitimacy,
and inheritance. Plane argues that, in so doing, the lawyers ‘‘managed to bring
an order and a ‘civility’ to Indian practices of marriage in that century’’ that led
both to his client’s victory on appeal and the creation of ‘‘complementary racial
identities’’ of some Indians as ‘‘civilized’’ and others as ‘‘savages’’ (1998: 58).
Hawes’s translation of Indian customs as ‘‘civilized,’’ within the Anglo cultural
and legal context, allowed for his client’s legal victory, but ultimately functioned
as a cultural straightjacket for Indians in the region who were not connected with
the litigation. And, at the end of the day, Seeknout and his tribe lost the larger battle,
since the Anglo lawyer took much of the disputed land as payment for his legal
services.

Two additional law and society scholars (Goluboff, 1999; Polletta, 2000) ex-
plored how legal struggle shaped African Americans’ racial identity, but they did
so largely without drawing on the substantial, relevant literature produced by
critical race theorists. Goluboff traces southern blacks’ petitions, in the 1940s, to
the federal government, claiming their children were being held as ‘‘peons’’ by
Florida companies, in violation of the Thirteenth Amendment. Goluboff’s agenda
is an important one:

[to] remind us that African Americans inWorld War II lived in a post-Plessy v. Ferguson,
pre-Brown world in which the federal courts had not yet vindicated the rights of African
Americans in any significant way, and the president had not yet dispatched troops on
their behalf. In this pre-Brown world, claims to equality and federal protection against
local injury were often emphatically denied. (1999: 781)

Thus, she argues, these unorganized efforts facilitated the emergence of rights-
consciousness at the grass-roots level.

Goluboff’s claim mirrors critical race scholars’ responses to CLS claims about
rights being illusory at best, and at worst contributing to the downfall of radical
political movements. Crenshaw et al. (1995) recount this debate, in which critical
race scholars parted ways with the CLS view of rights, rights discourse, and rights
organizing as furthering a kind of false consciousness among people of color.
According to crits, rights are problematic because they inherently are ‘‘indeterminate
and capable of contradictory meanings’’ and, as a result, function to legitimize the
status quo (Crenshaw et al., 1995: xxiii; see also Crenshaw, 1988). In sharp contrast,
many scholars who attended the early critical race theory workshops believed that
‘‘the transformative dimension of African-Americans re-imagining themselves as
full, rights-bearing citizens within the American political imagination’’ was a key
part of a radical movement for social change (Crenshaw et al., 1995: xxiii–iv).

Goluboff’s study essentially functions as an empirical test of that critical race
claim, but it is weakened by her failure to expressly engage the critical race litera-
ture. In her study of black participants in the civil rights movement, Francesca
Polletta (2000) takes up a similar project: to empirically test the critique of rights.
Unlike Goluboff, Polletta squarely address the CLS claim that rights claiming and
organizing around rights actually hurts radical politics. Unfortunately, she is not as
comprehensive in drawing from critical race scholars: she cites an article by critical
race scholar Patricia Williams, but she does not identify the critical race theory
movement or cite the relevant work of other critical race scholars.
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Despite this omission, Polletta’s study is engaging and important. She isolates the
CLS critique of rights around the idea that talk and organizing about rights essen-
tially functions to deradicalize and coopt radical political movements. To test the
claim, then, Polletta interviewed participants in the radical wing of the US civil
rights movement, represented by organizations such as the Student Nonviolent
Coordinating Committee (SNCC) and the Congress of Racial Equality (CORE).
She explored how these activists understood the links between ‘‘rights, politics,
and protest’’ (Polletta, 2000: 368), and she finds that rhetoric and activities centered
around claims to be a ‘‘first class citizen’’ shaped black activists’ racial identity and
fueled (rather than inhibited) more radical political demands. Polletta identifies
several conditions around rights claiming that were more likely to result in mainten-
ance of a radical agenda: the relative autonomy of institutional arenas, organizers’
distance from national centers of state and movement power, and interorganiza-
tional competition (2000: 380). But Polletta’s seeming preoccupation with identify-
ing only ‘‘color-blind’’ (or race-neutral) conditions ultimately leads her to overlook
empirical exploration of how the race-based nature of these organizations’ member-
ship and goals might have blunted cooptation along the lines of the CLS critique.

How Race Shapes Law

I have argued that at least a subset of law and society scholars have begun to take
seriously the insights of critical race theory as they relate to law’s powerful role in
constructing race, racial inequality, and racial identity. Yet for critical race scholars,
this is only half of the equation; they are equally concerned with how race, in all its
manifestations, has shaped the law. ‘‘Racial power, in our view, was not simply – or
even primarily – a product of biased decision-making on the part of judges, but
instead, the sum total of the pervasive ways in which law shapes and is shaped by
‘‘race relations’’ across the social plane’’ (Crenshaw et al., 1995: xxv). Thus, just as
law and society scholars have argued that the dimensions of ‘‘law’’ and ‘‘society’’ are
mutually constitutive (Munger, 1998), so too do critical race scholars take as
axiomatic that race and law are mutually constitutive.

At one level, it might seem that this is quite similar to what I characterized as the
traditional sociolegal studies approach to race: treat race as an independent variable
that impacts law, as the dependent variable. But, as the quote above shows, thinking
about how race shapes law involves more than simply analyzing judges’ racial bias.
Instead, critical race theory beckons a deeper, more complicated vision of ‘‘race.’’
Rather than conceive of race – as quantitative social science studies often do, for
instance – as an easily measurable, dichotomous independent variable, we should
attempt, in terms of how we empirically operationalize race, to capture some of the
complexity of race as a social reality that changes in different historical and social
contexts.

One way in which critical race scholars have done this is to explore individual and
group identity as multifaceted and, in so doing, view racial identity as intersecting
with other identities, such as gender, sexual orientation, social class, and immigrant
status (see Austin, 1989, 1992; Caldwell, 1991; Carbado, 2000, 2002b; Chang,
1993, 1999; Crenshaw 1989; Gross, 2001; Harris, 1990; Hutchinson, 1999, 2001,
2002; Iglesias and Valdes, 1998a, 1998b, 2000; Ikemoto, 1992, 1993; Johnson,
2002; Valdes, 1997a, 1997b, 2000; Volpp, 1994, 1996, 2001, 2002; Wing, 1997).
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Another way to make race more complicated (and, hence, to more accurately map
its impact in the real world) is to conceive of race as more than racial identity or
racial categories, the ways in which social scientists typically operationalize race.
For instance, critical race scholars have analyzed how race as racial ideology has
shaped legal doctrine (Gotanda, 1991; Flagg, 1993; Harris, 1993; Lawrence, 1987,
1995).

In some respects, however, critical race scholars have not taken this approach to
its logical conclusion and, in my view, this is due in part to a failure to engage
methodologies common in law and society research. Thus law and society scholars
who draw upon critical race insights are uniquely situated to carry this project
forward. Judging by the articles in the historical subset of law and society work
on race, the project is well under way.

Pamela Brandwein expressly incorporates insights from critical race theory into
her work and cites contributing to critical race scholarship as one of the four benefits
of her article (2000: 320). She documents the role of the ideology of white suprem-
acy in shaping US Supreme Court doctrine on the Fourteenth Amendment and,
specifically, in the Court’s 1873 decision in the Slaughter-House Cases. Previous
constitutional scholars and legal historians have emphasized these doctrinal devel-
opments as essentially stemming from conflicting interpretations of original intent,
but, Brandwein argues, in so doing they have missed the most central influence on
doctrine – that stemming from partisan conflict about race and African Americans’
place in the nation. ‘‘The Northern Democratic narrative was shaped by a strong
strain of white supremacy that denied black membership in ‘‘the people.’’ Repub-
lican war narratives contained a weaker strain of white supremacy but also a
commitment to black membership in the national collective’’ (Brandwein, 2000:
320). In the Slaughter-House Cases, the Supreme Court embraced the Democrats’
narrative about the causes and effect of the Civil War and, in so doing, the ‘‘North-
ern Democrats’ racial ideology was silently institutionalized in Reconstruction-era
[Supreme] Court doctrine’’ (Brandwein, 2000: 316). Although the Republicans won
the Civil War, Democrats espousing white supremacy won the war in the Supreme
Court, which left its own powerful legacy in the form of a narrow and stilted equal
protection doctrine that lingers today.

Michael Elliott (1999) also explores the role of racial ideology in the post-Civil
War era, but with a focus on how white supremacy shaped the legal doctrine
governing racial classification. The larger racial ideology of white supremacy was
supported by ‘‘a single hypothesis necessary to the idea of race itself: that each
individual belongs to a race and to only one race’’ (Elliott, 1999: 613). Whites
could believe they were superior to blacks and other nonwhites only if they could
be sure the demarcations between these groups had a hard meaning. And because a
wide range of nineteenth-century laws were racially specific (e.g., miscegenation
laws, voting law, citizenship requirements, etc.), ‘‘American judges throughout the
nineteenth century were forced to tell narratives of racial taxonomy – legal opinions
that set the boundaries marking particular bodies as white, black, Indian, and
Asian’’ (Elliott, 1999: 614). In this way, the ideology of white supremacy (which
was both a racial and a racist ideology) made law.

Three additional authors – Mack (1999), Calavita (2000) and Gómez (2000) –
explore how race constitutes law by looking at the law in action rather than legal
doctrine (for summaries of the articles, see above). In addition to revealing how law
shaped African American identity in late nineteenth-century Tennessee, Mack’s
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study is equally impressive in demonstrating that racial conflict and racialized social
patterns over a 30-year period shaped the judicial and legislative responses that
eventually culminated in state-mandated segregation of common carriers. Because of
the US Supreme Court’s 1896 holding that such statutes comported with the Four-
teenth Amendment in Plessy v. Ferguson, we tend to see these processes as inevitable
historical movements, but Mack’s work shows that this is anything but true. Instead,
racial identity and racial conflict evolved in complex and often contradictory ways,
and how they affected the law must be explored in highly contextualized, locally
situated sites of social action.

Calavita’s study is similar to Mack’s in foregrounding the complexities of the
interaction between racial identity and the law. But her work differs from his in its
emphasis on the agency of legal system actors – customs workers who functioned,
literally, as gatekeepers to the nation. These legal workers’ own racial reality (i.e.,
how they conceived of themselves racially and how they conceived of racial
‘‘others,’’ especially potential Chinese immigrants to the USA) was a powerful
force in how they implemented the Chinese Exclusion Act, given that they had
great discretion to decide who fit the exception to being a Chinese ‘‘laborer.’’ In
this way, racial identity had a powerful impact on the law in action.

My study focuses a great deal on race as racial conflict, specifically, social conflict
between European Americans and Mexicans, who were racialized as inferior to their
American colonizers (Gómez, 2000; see also Gómez, 2002). NewMexico Territory’s
demographic character as majority Mexican, combined with the fact that Mexican
men had citizenship rights, created a unique situation for colonizers bent on the
consolidation of American political and legal authority in the region. The result, at
least in one northeastern county, was the creation of what I term a racial power-
sharing regime that governed the administration of the criminal justice system
(2000: 1164–76). Racial conflict, then, shaped law by resulting in the institutional-
ization of Mexican participation in a variety of ways, including as the majority of
grand and petit jurors. One of the strongest symbols of Mexicans’ major role in the
criminal justice system was the prominence of the Spanish language in trials and in
other legal proceedings. At the same time, the highest levels of the system were
controlled exclusively by European American newcomers to the region, who held
the appellate and trial judgeships (that were one and the same) and who made up the
vast majority of the bar.

Conclusion

If the articles published in the field’s two most important journals are representative,
it appears that law and society scholars are lagging behind in their recognition of and
engagement with the ideas of the emergent critical race literature. Although law
and society has in some senses moved away from a staunch positivist tradition to
embrace a set of more ecumenical methodologies (Handler, 1992), law and society
scholarship on race seems not yet to have found a new course. My hope is that those
of us writing about race from within the field will look carefully at critical race
theory to see whether it provides new questions and new approaches.

I am encouraged that a subset of scholarship that is historical in its approach is
engaging and building upon this literature. These works prove that at least some law
and society scholars are taking critical race theory seriously, and I hope this analysis
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has persuaded the reader that their venturing into this legal genre has been intellec-
tually profitable. In many respects, the much more pronounced engagement of
critical race theory by sociolegal scholars doing historical research makes sense
given the centrality of history within critical race theory. Explorations of history
and historical methodologies have been deployed in a range of contexts by critical
race scholars (Cho, 1998; Iijima, 1998; Gotanda, 1991; Harris, 1993; Martinez,
1994, 1999; Yamamoto, 1998). Crenshaw et al. argue that, for critical race scholars,
historical inquiries have been a means of showing ‘‘that the contemporary structure
of civil rights rhetoric is not the natural or inevitable meaning of racial justice but,
instead, a collection of strategies and discourses born of and deployed in particular
political, cultural, and institutional conflicts and negotiations’’ (Crenshaw et al.,
1995: xvi).

Note

I am grateful to my colleagues Rick Abel and Devon Carbado for their feedback on this
essay.
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25
The Constitution of Identity:

Gender, Feminist Legal Theory, and
the Law and Society Movement

Nicola Lacey

The antecedents of feminist legal scholarship are probably more diverse than those
of any other significant theoretical paradigm in contemporary legal studies. Feminist
legal theory has grown – albeit to different degrees in different parts of the world –
out of relatively autonomous social and political movements as well as out of a
range of intellectual movements in philosophy, in political and social theory, in
sociology and anthropology, and in law. In Australian, European, and North Ameri-
can contexts, the genesis of feminist legal theory has been closely associated with
that of a group of philosophically inspired approaches to legal scholarship which,
though themselves diverse, may conveniently be identified as ‘‘critical legal studies.’’
The political and policy-oriented commitments of feminist writers, however, have
generally entailed a greater degree of engagement with empirical and material
questions than has been the case within much nonfeminist critical legal theory. For
this reason among others, feminist scholarship has had a central place not only
within critical legal studies but also within the law and society or sociolegal move-
ments of many countries (see, e.g., Bumiller, 1988; Daly, 1994; Fineman, 1991,
1994; Smart, 1995).

Over the last decade, however, a number of key theoretical and practical questions
have arisen out of feminist scholarship’s dual engagement with philosophical and
with sociopolitical questions. A heightened (and generally welcome) sensitivity to
questions of difference and identity has generated an important set of intellectual
debates across the contested borderlines of feminist theory, critical race theory, queer
theory, and postcolonialism, and feminist scholars have become important contribu-
tors to the debates about the politics of identity and about multiculturalism that
have come to occupy such a central place in the academy in recent years. One
important strand within this genre of feminist scholarship has drawn on the insights
of post-structuralist philosophy to explore the ways in which embodied femininities



 

are materialized and enacted within powerful social discourses such as law. Yet other
feminists have begun to register signs of discomfort with the radically construction-
ist approach to feminine (and other) identities, and to argue for a re-engagement
with material questions such as the distribution of resources and the allocation of
political and legal power. Within this dynamic tension, the international movement
arguing for human rights for women – both as a matter of the interpretation of
national constitutions and in the development of international standards in contexts
such as war and enforced migration – has come to occupy a particularly significant
place.

In this essay, I shall set out and assess these contrasting dynamics within current
feminist scholarship, examining in particular their implications for the potential
contributions of feminist studies to law and society scholarship. Implicit in my
argument is a view of feminist legal theory as a broad set of approaches identified
not so much by an autonomous methodology as by the distinctive substantive
questions that it places on the agenda of sociolegal scholarship.

Feminist Legal Theory and the Constitution

of the Gendered Legal Subject

The gradual development of feminist legal scholarship from its early project of
placing issues of special concern to women on the scholarly, pedagogic, and reform
agenda, through its concern to analyze more systematically the role of gender in
shaping the form, content, and operation of legal rules and arrangements, has been
much analyzed in published work. By the mid-1980s, it is generally accepted that
feminist scholarship had become a well-established and self-confident field: a dis-
tinctive though theoretically eclectic genre related to, yet in productive critical
dialogue with, other radical and interdisciplinary movements such as critical legal
studies and sociolegal scholarship. Its roots in a social movement and a set of
political commitments lent it a particularly strong orientation to exploring the
links between theory and practice. This feature strengthened the relationship be-
tween feminist and law and society scholarship engaged in the analysis of not only
legal doctrine but also the legal institutions and practices within which law is
interpreted and enforced. On the other hand, feminist legal theory’s institutional
relationship, both in Europe and in North America, with the more philosophically
oriented scholarship associated with critical legal theory, entailed a strong engage-
ment with debates in philosophy, social theory, and psychoanalysis. It is this
engagement that, arguably, has most decisively shaped feminist legal scholarship
over the last 15 years, and that has been of particular importance in identifying the
question of law’s role in the constitution of gendered identities, and of the complex
intersections between gender and factors such as race, culture, class, and sexual
orientation. For this reason, and because this development has posed some interest-
ing challenges to received ideas of the relationship between theory and practice in
feminist scholarship, it merits close analysis.

It is useful to distinguish between three somewhat different ways of thinking
about law as a social site for the construction and enactment (in the broadest
sense) of gendered identities. The first is analytic: an important stream in contem-
porary feminist legal scholarship moves away from the simple idea that subjects
arrive in the legal arena already constituted as women or men, as gay or straight
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within other social practices, with law merely confirming, overtly or covertly, the
effects of these extralegal vectors of power. Rather, the argument is that law plays an
active, dynamic role in shaping gendered (sexually oriented, raced, and so on)
subjects: that its categories, rules, institutional arrangements, modes of reasoning
and analysis, make a decisive and productive difference to the kinds of subjects we
think of ourselves as being, and to the kinds of social subjects that we can be. There
are therefore two distinctive, albeit related, aspects to the analytic claim about law’s
role in constituting gendered identity. On the one hand, law has a positive role in
creating and authorizing sex/gender identity in the sense of the relatively stable ways
in which we think of ourselves and our relations to others and to the social world.
On the other, law plays a negative role in constraining the kinds of sexed social
subjects which we can be.

On this view, gendered identities are, hence, in an important sense an effect
of powerful social discourses such as law. To say, for example, that the law of
rape discriminates against women, or perpetuates stereotypes of women, or fails to
respect women’s autonomy or rights, is to oversimplify. For, in a specific sense,
the law of rape is also what makes women rapable: the way in which the definition
of rape works – in particular the emphasis on consent and nonconsent, and the
exclusions marked by the rules of evidence, which block the articulation of
other narratives – constitutes a subject position into which the rape victim is
inserted: the only ‘‘speakable’’ subjectivity is that endorsed by and enacted within
prevailing legal arrangements (Lacey, 1998: ch 4). Much of this genre of analysis has
been inspired by the post-structuralist philosophy of Michel Foucault (Foucault,
1981) and by its distinctive development in Judith Butler’s work (Butler, 1993). A yet
more structural line of analysis, also drawn upon by Butler and influential in
the work of legal feminists such as Drucilla Cornell, is that flowing from Lacanian
psychoanalysis (Cornell, 1995). On this approach, the sexually specific structure
of the subject’s entry into language is such as to silence women’s distinctive jouis-
sance: the acceptance of the ‘‘law of the father’’ entails women’s position of
abjection – a position radically realized, in the view of some theorists, within the
law of the state.

This insight into the dynamic role of law in constituting gendered identities has
combined, secondly, with feminism’s political commitments to produce a flourishing
genre of scholarship engaged in critique of the various aspects of current, gendered,
legal subjectification. The shape of the female (or, in queer or critical race theory, gay
or black) identities produced by legal discourse are elicited and analyzed and, within
a feminist normative framework, their silencing, oppressive, constraining, dignity-
denying, insulting, or otherwise unappealing features subjected to vigorous critique
(Bumiller, 1997; Smart, 1995). Within this genre we find, for example, powerful
analyses of the promiscuous, dangerous, gay sexual subjectivities; the eroticized
passivity of female sexuality, and the possessive, imperative male sexual identity
enacted in criminal law; the impoverished and dependent female and black social
identities enacted in family and social welfare law; the victim-litigant of antidiscri-
mination law; the atomistic and proprietary legal subjectivity that infuses areas of
law ranging from contract through property to human rights. As these examples
suggest, both the analytic framework deployed and the normative commitments that
inform this scholarship entail a broad set of interactions and alliances between
feminist scholarship and scholarship focused on other axes of differentiation, dom-
ination, or injustice in social arrangements.
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A further genre of feminist legal scholarship builds out from the normative
commitments underpinning this critique to develop, thirdly, a reconstructive project.
The radically constructive nature of legal discourses, rules, and institutional arrange-
ments is, on this view, double-edged: the very institution that currently enacts
oppressive gender identities can be reconstructed to enable and express different
visions of gender, of sexuality, of human subjectivity. The subject that is, according
to the first genre described above, an effect of legal discourse can, in a beautiful (but,
as we shall see, not untroubling) paradox, turn the tables and deploy legal language,
legal institutions, legal reforms to enact new (and more normatively satisfactory)
gendered/sexed identities. Within the reconstructive genre, we also need to distin-
guish between what we might call normative or conceptual reconstruction and
institutional reconstruction or reform. Normative reconstruction is oriented to the
reinterpretation of the conceptual building blocks – rights, autonomy, sovereignty,
harassment (Nedelsky, 1993; Knop, 1993; Schultz, 1998) out of which legal iden-
tities and classifications are constructed. Institutional reconstruction is oriented to
the redesign of legal rules or institutions, based on normative principles and/or
empirical insights. This distinction is, of course, not clear-cut; it is plausible to
think that all instances of institutional reconstruction are in some sense premised
on projects of normative reconstruction. Within feminist legal scholarship, however,
there is an important difference in emphasis – and perhaps in principle (see
Lacey, 1998: ch. 8) – between writers who regard the development of reformist
policy blueprints as part of their project and those who confine themselves to
normative reconstruction. In work that combines the analytic, critical, and recon-
structive modes of analysis, feminist theory aspires to have it both ways: to assume
the post-structuralist subject constituted as an effect of (inter alia) legal discourse,
while prescribing a politics shaped in terms of a more assertive and perhaps liberal
conception of subjective agency. This takes us to a later stage in the progression of
my argument; before pursuing this point, it will be useful to sketch an analysis
of the implications of the first, analytic, genre identified in this section for feminist
legal praxis.

Sex/Gender as an Effect of Legal Discourse/

Language: Implications for Feminist Legal Praxis

In this section, I shall for the most part leave aside the Lacanian strand and focus on
the more moderate and (to me at least) more persuasive version of the thesis which
I take to be broadly Foucauldian. Notwithstanding its analytic power, and indeed its
pervasive influence on feminist legal scholarship, the analysis of sex/gender as an
effect of law or legal discourse has given rise to a significant set of theoretical and
practical problems. Four may usefully be distinguished and considered. First, it has
been argued that the effort to analyze the ways in which legal rules, categories, and
arrangements constrain the articulation of social identities and produce authorized
identities has left feminist legal theory without a conception of active and autono-
mous agency which is in fact crucial to the practice of feminist politics (Frazer and
Lacey, 1993: chs. 4–6; Lacey, 1998: ch. 5; Benhabib, 1992). If the subject and her
identity are so firmly embedded in, so comprehensively produced by, powerful social
discourses such as law, how can oppositional subjectivities and identities be
imagined, let alone acted upon? Is the constructed subject, in short, a passive,
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victimized, engulfed subject? The facts of feminist and other oppositional forms of
consciousness over the centuries belie such a conclusion, but the question remains as
to how the constructivist analysis can accommodate an adequate conception of
subjectivity as in critical dialogue with the institutions that produce it. In philosoph-
ical terms, there is in other words an anxiety that post-structuralism shades into
structuralism, with all its attendant difficulties.

Secondly, the insight that crucial features of identity such as sex/gender are
produced within social practices such as law goes hand in hand with the insight
that there are significant interaction effects between class, sex/gender, race/ethnicity,
and so on in the production of social identities. While this clearly does nothing to
undermine the importance of sex/gender as one line of analysis, it both opens up
important questions about the nature of these various intersections, while also
posing a difficulty for the political stance of feminism as devoted – simply put – to
the analysis and dismantling of women’s oppression. If women’s oppression is not
simply women’s oppression, but relative to a cluster of other vectors, what happens,
as it were, to the feminist subject (Harris, 1990; Kapur, 1999)? A problem of
political fragmentation appears to sit alongside the first problem of political passiv-
ity. The seemingly interminable debate in feminist philosophy about the so-called
problem of ‘‘essentialism’’ is testimony to the fact that this issue has theoretical as
well as political ramifications (Fuss, 1989).

Thirdly, it has been argued that the focus in feminist theory on sex/gender as
an effect of discourse has had a distorting effect on the balance of concerns within
both feminist analysis and feminist politics. The distributive questions – questions
about equality, about political voice, and about women’s entitlements to access to
and fair shares of the material conditions for fulfilling lives – which have long been
central to the feminist cause, have arguably become somewhat eclipsed by a concep-
tion of the feminist ideal as a demand for cultural recognition comparable to
the claims articulated by distinctive ethnic or religious groups. There has been a
slippage, moreover, between the analytic claim that discourses such as law produce
identities, and the claim that identity – in this case feminine identity – has a
value (sometimes instrumental, sometimes intrinsic) that is not adequately captured
by the analytic framework of preferences or interests and that merits independent
recognition. The claim that feminine identity should be opened up, reconstructed,
and empowered – that feminine values be respected (claims that, evidently,
invoke once again the specter of essentialism) – may be seen to reconstitute feminism
as one aspect of the politics of multiculturalism; the ‘‘essence’’ of the feminist
complaint is the assertion that women’s ‘‘authentic’’ identity has been repressed in
the social practices that enact and authorize prevailing sex/gender norms
(Fraser, 1997).

Finally, particularly among feminists strongly committed to the institutionally
reconstructive project identified in the last section, there has been a widespread
perception that the broader post-structuralist positions that feed productively into
the analysis of sex/gender as constituted by social discourses and practices have
nonetheless obstructed the full development of the normative, reconstructive, polit-
ical aspects of feminism. The focus on the ways in which social discourses produce
relatively autonomous systems of knowledge and authorize particular claims to
truth, it is argued, have become associated with a form of cultural relativism or at
least with a tentativeness about our own commitments as themselves potentially
repressive, violent ‘‘regimes of truth’’ (Nussbaum, 1999: ch. 1). This in turn is argued
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to have led to a range of ills, spanning parochialism through political passivity to a
wholesale rejection of the normative project itself in which the political space
apparently opened up by feminism is blocked, and projects of institutional reform
reconceived in terms of utopian (in the literal sense) fantasies that resemble a form of
aesthetics (Barron, 2000).

These four objections are, evidently, not only distinct but also to some extent
inconsistent with each other. For example, the idea that identity analysis has under-
cut or fragmented the subject of feminist politics sits unhappily with the critique of
feminist politics as unduly concerned with questions of recognition. I am distilling
here what I see as the main themes within a diverse literature, and in the next section
I shall try to separate out the various strands of objection in considering various
responses in contemporary feminist theory and politics. But before moving on,
I would like to mention a further concern about the focus on sex/gender as an effect
of legal discourse, one which, when properly attended to, seems to me to unravel
several of the theoretical knots considered in this section.

Within much scholarship dealing with the legal constitution of gender identity, the
focus, obviously enough, is on linguistic forms of discourse, and hence, within legal
materials, on legal rules and doctrines rather than on legal institutions. Indeed, it is
perhaps this (deceptive) linguistic primacy of law – its superficial susceptibility to
reform via conceptual reconstruction – that has made it such a popular object of
prescription among social and political theorists. These scholars tend to take law as
more readily reformable than other social and political institutions, and they often
make what appear to sociolegal scholars to be exaggerated and simplistic assump-
tions about the social efficacity of legal change. Within both philosophical appopria-
tions of law and feminist-legal analyses of identity there often remains an important
gap. This is the lack of any sustained attempt to deploy the tools of the social
sciences to analyze, at a general level, the institutional form of law within which
its discursive practices are enacted, or to analyze the interactions between law and
other social, economic, and political institutions. Certainly, there is much valuable
work that draws upon social science models to analyze the operation of particular
areas of law (see, e.g., Freshman, 2000; Wax, 1998). But a more general mapping of
the relationship between legal and extralegal institutions other than prevailing
discourses of sex/gender has been curiously lacking in feminist legal scholarship.
Relevant work within the sociology of law – systems theory, for example (Teubner,
1993) – is a significant absence from the debates about the contours of law’s identity-
constituting and identity-reshaping potential.

This absence is, I would argue, unfortunate: for only within an institutionally
focused account – and within an account that explores the, often locally
specific, relationships between legal and extralegal institutions – can we begin to
resolve the problems canvassed in this section, and hope to draw on conceptual
reconstruction in the service of institutional change. Excellent examples of the
illuminating power of such integrated approaches include Sally Engle Merry’s his-
torical and anthropological analysis of the role of law in shaping Hawaiian social
practices and gendered identities in the nineteenth century (Merry, 2000: chs. 8
and 9) and Kristin Bumiller’s (1988) study of the disempowering effects of the
attempt to empower women and others through antidiscrimination law. Bumiller’s
study is particularly instructive in undermining the assumption that a positive
conception of agency (the empowered claimant) can unproblematically be delivered
through legal enactment.
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More generally, within an adequately complex, institutionally contextualized
analysis, the post-structuralist subject is saved from the threat of structuralist
passivity: subjectivities, being produced across a range of discourses and practices,
are not unitary: and this diversity of experience, the movement of subjects
across institutional and discursive spaces, is surely a key to understanding how the
reflexive, dialogic, and potentially critical moment is opened up. Furthermore, an
analysis of the construction of identity in legal discourse in isolation from the
broader institutional context may help to explain the current focus on issues of
recognition rather than distribution (to the extent that these can be adequately
distinguished). For law and its reform is arguably more powerful in effecting
recognition of identities than in determining distributive outcomes or in directly
effecting material change. Furthermore, institutional legal changes often have un-
foreseen effects in relation to identities – as in the case of antidiscrimination
law’s effect in constructing a victim identity (Bumiller, 1988). It also seems clear
that an adequate understanding of interaction effects between legal and other social –
economic, political, ethical, traditional – arrangements, and of the specificity of such
effects within different national or other systems, is a necessary condition for the
effective pursuit of the institutionally reconstructive projects espoused by
some feminists. I shall pursue these claims, and the further claim that feminist
sociolegal scholars are well placed to meet them, in the concluding section of the
chapter.

Critical and Normative Analyses of the Legal

Constitution of Identity in Contemporary

Feminist Theory

I want now briefly to examine four influential contributions to contemporary
feminist thinking about the legal constitution of sex/gender identity, by way
both of mapping the state of the discipline and of further considering how the
problems set out in the previous section have been encountered and/or addressed
in the field.

First, let us consider projects that argue for a radical reconstruction of law and
legal categories as a basis for reconstructed gender identity. In a series of striking
essays, Luce Irigaray has argued for the institution of a specific set of civil rights for
women (Irigaray, 1994). These rights, which include rights to virginity and to
guardianship of the home, as well as to equal recognition in political, civil, and
religious spheres, are premised on the view that human identity is, inevitably
(structurally?) dual: it spans the male and the female. Yet existing law reflects
only the male aspect of this pair. The solution is therefore to reconstruct the law
by adding to it a distinctive set of rights designed to reflect and – perhaps – to
institutionalize female identity. In attempting to move away from a structural notion
of legal rights as founded in property relations – in relations, as she puts it, of having
rather than of being – Irigaray’s program has much in common with Jennifer
Nedelsky’s powerful critique of the repression of the inevitably relational aspect of
rights (Nedelsky, 1993) and of the embodied aspects of autonomy (Nedelsky, 1997).
It also resonates with a large literature inspired by Carol Gilligan’s identification of
distinctive voices within moral reasoning – a literature that prescribes, in various
ways, the infusion of the rights-dominated ethic of law with aspects of the ‘‘ethic of
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care’’ (Gilligan, 1982). Irigaray moves beyond Nedelsky, however, in advocating a
distinctive set of substantive rights premised on a certain conception of identity that
re-enacts, mimetically, many of the features generally associated with sexist, trad-
itional (and culturally specific), or ‘‘essentialist’’ views of woman. In this sense,
Irigaray’s project certainly courts the essentialism objection considered in the last
section. It also focuses primarily on questions of recognition. In its complete inatten-
tion to questions of institutional design beyond the legislative, it also constitutes the
kind of utopian feminist thought that has been argued to be problematic from a
political point of view (Lacey, 1998: chs. 7 and 8).

A very different response to the insight that law produces gendered identities can
be seen in the recent work of Judith Butler (Butler, 1997, 2000) who, in ways that
echo the work of Carol Smart (Smart, 1989), in effect argues for a decentering of law
as a reconstructive strategy on the basis of a critique of the way in which even
reformist projects tend to confirm law’s violent fixing of its subjects within pre-
formed identities and categories. For Butler, the radical possibilities inherent in the
‘‘performativity’’ of gender (Butler, 1990) are often better explored in less institu-
tionally structured contexts: the strategies of parody and resistance that she favors
sit uncomfortably with the constraining structure of legal discourse – though even
here there is some scope for transcending the status quo through the adaptive
reiteration of legally sanctioned identities. Butler’s is a position that has been argued
to be vulnerable to the objections both that it risks the fragmentation of subjects
constituted, or perhaps constituting themselves, within multiple discursive sites, and
that it is insufficiently attentive to the normative and redistributive aspects of the
feminist political project.

A third way of pursuing the critical and normative projects arising from law’s
identity-producing power, and one that has assumed a fascinating salience in recent
feminist legal and political theory, combines a focus on the radically constructionist
analytic thesis (of whatever specific shape) with a return to aspects of the universal-
ism, conceptions of agency, and normative commitments central to the liberal and
Kantian traditions. In Drucilla Cornell’s work, for example (Cornell, 1995, 1998),
we find a juxtaposition of deconstruction, poststructuralist, and Lacanian analysis
with the normative resources of Rawlsian liberalism (Rawls, 1971): the critique of
law’s enactment of gendered identity is informed by a Lacanian analysis of the
subject’s access to the imaginary, psychic domain as a precondition to the realization
of liberal guarantees of dignity, equality, and respect. At the level of normative
reconstruction, however, it is the liberal ideals that are dominant: as feminism
moves into the political domain, it is assumed that it must use the dominant
language of progressive reform.

Cornell’s return to liberalism sits alongside other powerful feminist voices:
Martha Nussbaum’s defense of a social constructionist, internationalist, and human-
ist liberalism (Nussbaum, 1999: Part I); Seyla Benhabib’s insistence, from within the
critical theory tradition, on the importance of a certain understanding of universal-
ism to feminist normative commitments (Benhabib, 1992); Susan Okin’s immanent
critique of Rawls, which points out that commitment to the public–private divide
blocks the realization of justice in the public sphere (Okin, 1989); and Renata
Salecl’s claim, from within the Lacanian tradition, of the necessity to rights discourse
of a certain commitment to universalism (Salecl, 1994: ch. 8; on the revival of liberal
feminism, see Dailey, 1993).
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Indeed, this combination of constructivist analysis and liberal strategy is a persua-
sive way of understanding Catharine Mackinnon’s radical feminism (MacKinnon,
1989), which has often been criticized for combining a structuralist ontology in
which women appear as the determined, victimized, passive products of a seamless
system of male sexual violence with an optimistic, liberal reformist strategy
premised on the idea that legal changes can effect real changes in the distribution
of power. The great attraction of the combination, of course, is that it appears to
offer a strong conception of agency and a confident conception of the basis for
normative projects focused both on recognition and distribution. In this eclectic
strategy, the question of how a focus upon women as a group can be justified – the
problem of the feminist subject, as it were – is resolved either (less often) pragmatic-
ally in terms of the defensibility of interest group politics or (more usually) norma-
tively in terms of the distinctive injustices, relative to liberal commitments, attaching
to the treatment of women.

Inevitably, the genre of liberalism defended by these and other writers varies; while
Nussbaum sees her position as, essentially, implicit in that of J.S. Mill (Mill, 1988)
and Okin hers as a refinement of Rawls, Cornell would doubtless claim that the
Lacanian analysis of the imaginary domain as a precondition for subjects’ access to
public justice effects a profound transformation in the structure of the theory.
However, what each of these positions shares is a response to the powerful feminist
critique of liberalism’s abstract individualism; of its inattention to the social con-
struction of gendered identity, its public–private distinction, its focus on formal
rather than substantial equality, its pretension to sexual neutrality. A detailed
analysis of the strategies adopted to meet this acknowledged critique is beyond the
scope of this essay, but four points may usefully be made.

First, the shared assumption is that many of the feminist objections to liberalism
have more to do with particular interpretations of the liberal tradition than with its
formal structure: there is a possibility, in short, of constructing a radically feminist
liberalism. Secondly, one crucial feature of such a reconstruction is that it places at
center stage precisely the analysis of the social construction of gender and of
gendered identity that we have considered; this is, one might say, not only a feminist
but a postpost-structuralist liberalism. Thirdly, in its most persuasive forms, this is a
liberalism whose values are taken, à la Zygmunt Bauman’s ‘‘postmodern ethics’’
(Bauman, 1993) or Richard Rorty’s ‘‘postmodern bourgeois liberalism’’ (Rorty,
1991), to be human commitments rather than transcendent goods: to argue in
defense of these is not to adopt a ‘‘view from nowhere,’’ but to argue, explicitly,
from a position. And, related to this point, while the commitment to the possibility
and propriety of (a degree of) universalism varies across writers, there is nonetheless
a view that our value commitments are to some extent generalizable, albeit in an
adequately contextualized way, across social and political spaces.

There is a significant overlap, finally, between this revival of a certain genre of
liberal commitment within feminism, and indeed of alliances between neoliberal
feminists such as Nussbaum and radical feminists like MacKinnon (Abrams, 1995:
Part II) and what is one of the most politically significant feminist legal movements
today in global terms. This is the cross-national and cross-institutional attempt to
enact and realize human rights for women, both in international treaties and insti-
tutions, and in the interpretation of national constitutions and nonlegal regimes.
This significant development merits further analysis.

the constitution of identity 479



 

Case Study: The Constitution of Women as the

Bearers of International Human Rights

The emergence over the last 15 years of a number of international campaigns framed
within the discourse of human rights for women surely constitutes one of the most
important legal/political developments since the inception of the ‘‘second wave’’ of
the women’s movement in the late 1960s (Charlesworth and Chinkin, 2000). The
size and breadth of the international movement for women’s rights (as well as the
diversity of positions represented within it) was epitomized by the UN-sponsored
Beijing Conference on Women in 1995; it has realized itself in campaigns to bring
the use of rape and sexual torture as instruments of war to public attention and legal
remedy; to publicize issues of violence against women in a vast range of contexts,
notable among them being the slaughter or undernutrition of female children in
societies in which gender identities constitute females as economically and culturally
unproductive; to investigate and regulate international trafficking in women and
children for the purposes of prostitution. In many of these campaigns, as will be
immediately apparent, issues of recognition and of distribution are inextricably
linked: where, for example, female identity is devalued culturally, this generally
goes hand in hand with poverty and lack of political voice.

The movement for international women’s human rights presents a fascinating case
study for the state of contemporary scholarship on the legal constitution of gendered
identities for a number of reasons. Some of the most intellectually powerful voices in
feminist legal theory and feminist philosophy – Catharine MacKinnon and Martha
Nussbaum to name just two – have been key actors in the movement itself. Of more
theoretical interest, however, is the fact that, notwithstanding the vigor with which
the movement is developing, the arena of human rights in the international context
raises in vivid form many of the difficulties canvassed in the second section of this
paper. Let us recapitulate on each of the four objections, within this specific context.
First, the passive or engulfed subject of discourse: we find that one of the most
pervasive criticisms, particularly from postcolonial scholarship, of many of the
human rights campaigns is indeed that they tend to construct a victimized, passive
subjectivity for women in developing countries (Kapur, 2001), an identity that does
not encompass either agency or desire, pleasure or enjoyment. Secondly, the frag-
mentation of the feminist subject: given the vastly different contexts in which
women across the globe live and interact with other human beings and social insti-
tutions, can a universal, postcolonial female subject of rights be posited or even
imagined? Thirdly, does the institutional weakness of international legal structures
entail that – international treaties, tribunals, and congresses notwithstanding – the
movement amounts in effect to a form of discursive utopianism rather than a
comprehensible political strategy, implying political action on redistribution but
instead delivering a materially empty rhetoric of recognition? And finally, can the
attempt to enact and enforce a common conception of human rights across the globe
be realized in a sufficiently contextualized way not to reenact the violence of
colonialism in the name of a universal set of norms: is international human rights,
in short, the new imperialism?

An overview of the copious literature charting the rise and rise of this set of
international social movements provides an illuminating insight into the ways in
which these theoretical problems are managed within feminist praxis. It suggests,
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overall, that the problems are real and yet not paralyzing. Each of them gives rise to
issues that are objects of fierce political controversy and contestation, and that find
differently balanced solutions in different times and at different places; yet the
movements continue to work within the various tensions that they encounter.
They give evidence, therefore, of the possibility of living, politically, with theoretical
eclecticism. The focus on women as a group is underpinned by a sometimes articu-
late, sometimes implicit, but nearly always cheerful ‘‘strategic essentialism’’ which
may be justified by the empirical evidence that women, even across their many
differences from one another, are often subject to rights abuses that relate specifically
to un/authorized gender identities. It is further justified by the fact that the pub-
licization of these abuses may act as a spur to that collection of more differentiated
data that is so crucial to the construction of gender as an axis of social organization
on a par with the (far better investigated) index of class or, in some societies, caste.
At the level of feminist praxis, strategic essentialism is justified, in short, by both
political commitment and the goals which that commitment entails. While the
portrayal of women as victims of human rights abuses, particularly in situations of
war or economic ‘‘underdevelopment,’’ has been a matter of concern, most of those
who have voiced this criticism would therefore like to address it not by rejecting the
framework of human rights but rather by supplementing it with a focus on women
as claimants, as subjects who can assert their rights, whose lives as desiring subjects
are not inconsistent with their structural position in relation to justice and power
(Cornell, 1998; Kapur, 1999). As Bumiller’s study shows, however, legal claimant
identities can all too easily shift to supplicant/victim identities (Bumiller, 1988). The
patchy success of human rights for women in effecting material change highlights
the need for systematic sociotheoretical understandings of the potential for law to
effect real change in particular contexts.

It is the question about the ‘‘violence’’ of imposing a ‘‘neutral’’ or ‘‘universal’’
model of rights across the globe that has led to most intense disagreement and debate
in the international human rights movement. This is particularly true in relation to
issues such as clitoridectomy and access to education, where Western, liberal inter-
pretations conflict with values strongly adhered to by well-established local conven-
tions and institutions. While it would be wrong to underplay the passion of these
debates or the depth of the relevant disagreements, they have generated some
creative attempts at theoretical resolution. One of the most interesting combines a
defense of a certain kind of universalism focused not (purportedly) on values but on
resources and entitlements underpinning a set of basic capabilities for human living
with an admission of the need for localism in the development of more textured
values within that framework, as well as in the development of specific political
strategies. Though at first sight the international arena may seem well suited for the
articulation of the multiple voices celebrated by postmodernism, the question
remains whether ‘‘universal’’ values sufficiently rich to generate concrete principles,
let alone guidelines for their implementation, can ever be detached from their
culturally specific origins. The appeal to the ‘‘universal’’ should rather be interpreted
as the articulation of a set of political commitments to the application, universally,
of particular values.

A further, striking feature of the international human rights literature is the
tension between the appeal to the universal and the need to contextualize political
strategies. Once again, the institutional, sociolegal lack in much feminist scholarship
appears as a difficulty. Evidently, any attempt to institutionalize human rights will be
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dependent on an understanding of how institutions interlock, and hence on
detailed empirical evidence of conditions in localities. Let us take the example of
prostitution, trafficking in women and children, and sexual slavery (Chang, 1998;
Fitzpatrick and Kelly, 1998). This is an especially vigorously contested campaign,
with some (particularly those well informed on conditions in the relevant places)
arguing that the convention against trafficking imposes an American radical feminist
obsession with sexual violence (to the relative exclusion of poverty) onto the inter-
national agenda, with devastating effects upon the economic and political well-being
of the very objects of the humanitarian intervention (Murray, 1998). For the imme-
diate implication of such rights-oriented regulation may well be to intensify the
vulnerability of migrant women sex workers, whether voluntary or involutary, to
prosecution as illegal migrants or prostitutes.

Prospects for the Future

How, then, is this field likely to progress over the next 15 years, and what would be
the most productive intellectual developments and alliances that could be envisaged?
Both the intersections between feminist legal theory and philosophy, and the inter-
national political movement for women’s human rights, seem set to flourish: far
from being intellectually or politically exhausted, it is reasonable to envisage
a burgeoning of theoretical debate and political activism over the next decades.
A more open question, however, is that of how intimate the relationship between
these two areas of feminist activity is likely to be. Notwithstanding the feminist
axiom of the links between theory and practice, it is instructive to reflect on the fact
that the increasing institutional influence of feminism in the international scene has
been informed most obviously by a resurgence of a liberal normative framework
in feminist theory (Dailey, 1993). More work, evidently, needs to be done in thinking
through what, if anything – trust, solidarity, a focus on collective goods? – is lost
by this.

In particular, I would argue that three questions call for further analysis. First, that
of universalism: has ‘‘postmodern bourgeois liberal feminism’’ really abandoned an
implicit claim to the transcendent values that have long been an object of critique
in feminist theory and, if it has not, how is this tension within feminist theoretical
and political commitments to be resolved (Phillips, 2001)? Second, that of
generalizablity: if feminism is inevitably identified in terms of a set of normative
commitments – the dismantling of women’s oppression, the pursuit of women’s
equality or autonomy – what does this imply about the generalizability of claims
about the kinds of oppression or injustice that women suffer, and how is this to be
handled in the context of the intersection of race, class, sexuality, and so on,
particularly within an increasingly international political arena? A third, political
and open question is how the tension between the liberal ideal of autonomy and of
feminist visions of substantial equality will be resolved, both theoretically and amid
the power relations shaping the international movements in its various arenas.

In the future pursuit of each of these questions, we must hope that two things will
be borne in mind. First, while analytic, critical, and reconstructive projects must
remain equally a part of the feminist project, the distinctions between them should
always be respected. To understand that law genders its subjects, in both positive
and constraining senses, is not to understand what is problematic about this; and to
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have a clear view of why we find law’s gendering practices, as currently structured,
problematic, is not yet to have a grasp of the possibilities for reconstructing
them. The analytic and critical may be necessary conditions for both the conceptual
and institutional reconstructive projects, but they do not accomplish them. At the
level of institutionally reconstructive projects, we encounter perhaps the most in-
tractable questions faced by feminist theory: philosophical and moral questions
about the shape and genesis of the values involved, political questions about building
necessary alliances, practical questions about the operation of interlocking social
institutions in different parts of the world.

Furthermore, as we have seen, it is necessary to recognize that reconstructive
projects themselves take different shapes – the most obvious being the distinction
between primarily imaginative/utopian, rhetorical interventions or concrete/insti-
tutional interventions. Of course, this is not to imply that one project or campaign
cannot take both shapes: the movement for human rights for women, for example,
may not be so different from Irigaray’s meditations on civil rights for women, even
though it seeks to effect specific legal and institutional changes and thereby to
produce certain effects. The distinction is, nonetheless, important: for the conditions
for success of the two reconstructive projects are different. While the imaginative,
conceptual project seeks to effect changes in social and political consciousness – to
alter hearts and minds, and thereby to make new political alliances and forms of
activism possible – the institutional project has the no less ambitious goal of material
change. Though the former is almost invariably a condition of the latter, it is perhaps
a less risky project: for, as much of the data on feminist law reform at both
international and national levels shows, institutional reform constantly risks coun-
terproductive effects (see, e.g., Bumiller, 1988; Fineman, 1991: chs. 7–8, 1994).

The problem of counterproductivity brings me to the second issue to which
further attention needs to be paid in the development of this field – an issue that
bears closely on the relationship between feminist and law and society movements in
the academy. Probably the best – though an imperfect – way of minimizing the
counterproductivity of feminist reformism is through a detailed knowledge of how
particular institutions work in specific, local, contexts. How important are legal
changes likely to be in particular contexts? How do gender-oriented reforms inter-
sect with the constitution of other forms of identity in legal practice? How do legal
institutions interact with political, economic, religious, cultural institutions in the
field (see, in the international law context, Spahn, 1998)? This implies that feminist
normative projects must proceed in the light of a great deal of data. Though this may
seem obvious, it is in fact an enormous problem for political feminism: in all too
many areas, the marginalization of women as a political group means that we still
lack the basic data on which projects of reform need to be based. Countering this
marginalization is just one way in which the imaginative reconstructive projects can
play – indeed, have played – a vital role. But without textured understandings of
the workings of law in its legal-institutional and extralegal institutional contexts,
little progress can be made.

But it is not merely a matter of data collection. It is also a question of building
intellectual alliances with a range of other disciplines, alliances that, unfortunately,
continue to be blocked by contingent but powerful facts about the history of the
disciplines and their attitude to questions of sex/gender. Sociology, anthropology,
and, more recently, philosophy and law have been relatively responsive to feminist
arguments; but reconstructive feminism cannot operate without the insights of
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disciplines such as political science and economics, which have been far less recep-
tive to the feminist agenda. Feminists working within the tradition of law and
society scholarship, who are often equipped with disciplinary skills across a range
of social sciences, are surely exceptionally well placed to begin to break down these
arbitrary and practically damaging obstructions. While critical doctrinal interpret-
ation has been crucial to the development of feminist legal theory, it is sociolegal
scholarship that has provided the textured understanding of how legal doctrines and
arrangements work in practice: their symbolic and instrumental effects.

This is, of course, a field in which law and society scholarship has made a number
of crucially important contributions in fields such as family law (Fineman, 1991,
1994), criminal justice (Daly, 1994; Smart, 1995), and antidiscrimination law
(Bumiller, 1988). The task that all too often remains unfinished, I would argue, is
the drawing out of more general implications about the nature of sociolegal relations
from specific case studies. To take two contrasting examples, it might be expected
that systems theory – a paradigm little taken up in feminist scholarship – could
generate important insights into the limitations on law’s capacity directly to shape
the other systems that constitute its environment; while organization theory and
comparative political science – equally little drawn upon in feminist scholarship –
may sharpen our view of the distinctive local possibilities for institutional recon-
struction. While existing feminist law and society scholarship already does much to
illuminate the gendered dynamics of particular legal practices, I would argue that
there is room for greater theoretical boldness in building out from these local studies
toward the more general sociotheoretic and institutional understandings that are
spectacularly lacking in feminist theory of a philosophical flavor.

In short, I would argue that we need to build a feminist social theory informed not
only by legal analysis but also by what we might broadly call comparative insti-
tutional analysis. Only within such an alliance will gender come to occupy the
central place in political practice across the globe that class and its intellectual
descendants such as ‘‘social exclusion’’ have long enjoyed.

Note

My warm thanks are due to Hilary Charlesworth, Hugh Collins, Elizabeth Frazer, Emily
Jackson, Ratna Kapur, Martin Loughlin, Austin Sarat, and David Soskice for their helpful
comments on a draft of this paper, and to Shuping Wang for invaluable research assistance.
The essay also benefited greatly from discussion at seminar presentations at the LSE and at
Columbia and Harvard Law Schools.
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26
Sexuality in Law and Society

Scholarship

Leslie J. Moran

Introduction

Born in the late nineteenth century, sexuality is a relatively new category within
the human sciences. Despite its novelty, as Eve Sedgwick (1990) has noted, sexuality
is now a central category within Western societies in general and Western scholar-
ship in particular. It is a key concept through which we make the sense and non
sense of individual and collective human behavior. The objective of this chapter is
to examine scholarship on sexuality in the field of law and society. Key themes,
new developments, and the limits of this body of work will be explored.
Reference will be made to diverse sources of work in a range of different legal
jurisdictions.

I want to begin with an enigma that is at the core of work on sexuality. Hetero-
sexuality, formally the dominant sexuality, is largely absent from law and society
work. The field is dominated by work on gay and lesbian sexualities. How are we to
make sense of the absence of the dominant heterosexuality? A key objective of this
chapter is to explore and challenge this ‘‘absence.’’ I begin to address this absence
first by way of more general work on heterosexuality. I then turn to a small but
important body of law and society scholarship on heterosexuality to explore the
issues raised by way of attempts to engage directly with the heterosexual norm. I then
return to law and society scholarship more generally to expose and explore the
silences and evasions through which heterosexuality is produced as a pervasive but
absent theme of law and society scholarship. My purpose here is to draw attention to
the urgent need to challenge the largely unspoken heteronormative (Warner, 1993)
frame of law and society scholarship.

The analysis will then turn to the rapidly growing body of work on gay and
lesbian sexualities. In part the importance of this work lies in the fact that it offers
the most sustained scholarship on heterosexuality in the field of law and society. In
part its importance lies in the way it documents and analyzes the form and effects of



 

the violent sexual hierarchy of hetero- and homo-sexualities, as a hierarchy of
inclusion and exclusion, upon the lives of those who are perceived to be the sexual
‘‘other.’’ While much of this work does not fall within any narrow definition of law
and society scholarship, I argue that it has importance in that context. In the limited
space available here I point to some of the key scholars writing in this area and offer
a brief summary of some of the themes and preoccupations of this work. I want to
focus rather more attention on a gap that is emerging within this scholarship. It is
concerned with the relation between sexual identity and law’s violence. Much of
lesbian and gay work is dominated by a concern with the use of law’s violence
against lesbians and gay men. Little attention has yet been paid to lesbian and gay
demands for law’s violence. I want to explore this silence.

The Enigma of Heterosexuality

In his study The Invention of Heterosexuality, Jonathan Katz notes that, ‘‘ . . . talk of
heterosexuality so often and so easily glides off into talk of homosexuality, leaving
heterosexuality – once again – forgotten’’ (Katz, 1995: 12). Here Katz points to the
difficulties of making heterosexuality an object of critical inquiry. It has a tendency
to disappear and to turn into a discussion about other sexualities. This echoes my
own experiences of searching various scholarly indexes pertinent to the interdiscip-
linary and multidisciplinary basis of law and society work. In general, sexuality
appears most persistently in association with ‘‘homosexuality,’’ ‘‘lesbian,’’ ‘‘gay,’’ and
more recently ‘‘queer.’’ Heterosexuality remains largely absent. For example, a
search of the Sociological Abstracts Index 1986–2001 produced 2,792 records of
work on homosexuality (similar figures and similar work appears by way of a search
under ‘‘gay’’ and ‘‘lesbian’’). In stark contrast a search by reference to ‘‘heterosexu-
ality’’ produced 779 items. An examination of the abstracts falling under the
category of ‘‘heterosexuality’’ quickly reveals that in this work ‘‘heterosexuality’’
focuses on same-sex not opposite-sex relations. Nor is this pattern peculiar to
sociological work. A similar search in another domain of scholarship relevant
to law and society scholarship – political science – produces a similar pattern.
How are we to make sense of this state of affairs?

Katz points to a difficult and persistent problem that needs to be addressed in any
attempt to review work on sexuality in general and work on sexuality in law and
society scholarship in particular; the problem of representing the norm. The domin-
ance of ‘‘homosexual,’’ ‘‘gay,’’ and ‘‘lesbian’’ draws attention to the fact that in
Western societies to have sexuality is to be marked: to be marked as the ‘‘other,’’
the ‘‘outsider’’ (Butler, 1990, 1993; Fuss, 1991; Foucault, 1980). The norm remains
unrepresented and unrepresentable. The negative term (homosexual, lesbian, gay)
plays a central role in defining the positive term which remains absent (Fuss,
1991). Heterosexual as an erotic/genital relation is represented only by way of the
negative – homosexuality – that stands as the abnormal, the perverted, the deviation
from that which remains unmarked: the norm.

If categories of sexual identity emerge by way of the figure of the ‘‘other,’’ the
‘‘outsider,’’ is the appearance of the term ‘‘heterosexual’’ a departure from this?
Scholarship on heterosexuality suggests not (Weeks, 1981, 1986). It is used to
define ‘‘an abnormal or perverted sexual appetite toward the opposite sex’’ (quoted
in Penelope, 1993: 261). More specifically, heterosexual first names an aberration
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of opposite sex relations: as practices of pleasure in contrast to practices of
reproduction.

The problem with heterosexuality that Katz (1995) points to is not so much a
problem of the heterosexual as the other, but the problems and difficulties associated
with attempts to use ‘‘heterosexuality’’ to bring the norm into the frame of repre-
sentation in general and of critical inquiry in particular. As the unmarked, as many
recent studies of heterosexuality have noted, ‘‘heterosexuality’’ is not so much absent
as the unspoken, the unquestioned, the taken for granted, the natural, that which is
in the background over against which everything else becomes the exception, an
aberration, and problematic. It is both always present and that which most resists
appearance (Kitzinger and Wilkinson, 1993 and see generally Wilkinson and
Kitzinger, 1993; Richardson, 1996; Weeks, 1986). In its absence it offers a unity
and a singularity over against an ever proliferating catalogue of perversity, of
otherness that marks the impossibility of the norm. These opening observations
draw attention to the need for a particular vigilance when thinking about sexuality.
With this in mind I now want to turn to the scholarship that attempts to directly
address the enigma of heterosexuality within law and society scholarship.

Finding the Heterosexual in Law and Society

Scholarship

Work that formally addresses heterosexuality in law and society is rare. Two notable
exceptions are to be found in the work of Alison Young and Richard Collier.

I want to consider two contexts in which heterosexuality appears in Alison
Young’s work. The first is in her monograph Femininity in Dissent (1990). Hetero-
sexuality arises in the context of her reflections on press representations of lesbian-
ism associated with a group of women engaging in antinuclear protests at Greenham
Common airbase in the UK. She explains: ‘‘For me, practising a hetero rather than a
homo sexuality, and therefore situated at present on that side of the boundary, I am
trying to discover further meanings of the taboo [on lesbianism], its meanings for
those like me on the authorized side, who have never yet crossed over’’ (1990: 78).
Here heterosexuality comes into the frame of analysis by way of an examination of
the meanings of its ‘‘other,’’ lesbianism. What, Young asks, can the ‘‘other’’ tell us
about the norm?

Heterosexuality is summoned a second time in Young’s work by way of reflections
provoked by a letter from lesbian scholars Celia Kitzinger and Sue Wilkinson. They
invited Young (and a number of others identified as heterosexual feminists) to
participate in a project about heterosexuality (Wilkinson and Kitzinger, 1993). In
this context heterosexuality comes into the frame of critical reflection in a different
way: not by way of ‘‘a self-naming’’ through the ‘‘other’’ of lesbian but as an
experience of being named heterosexual as ‘‘other.’’

Young describes an experience of the norm being made ‘‘other’’ in the following
terms. First it is experienced as being fixed. ‘‘[T]he name ‘heterosexual’,’’ she con-
cludes, ‘‘seems far more permanent and concrete than in my own use of it’’ (1993:
37). She also describes the process of nomination as an experience of loss of control,
‘‘Now, my identity feels out of control’’ (ibid.).

Young’s reflections are of interest in various ways. They report the experiences
of occupying the place of the heterosexual as norm. She draws attention to the
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importance of the ‘‘other’’ in producing both the norm and critical reflections on the
norm. That norm, she reveals, is produced through a fixing of the ‘‘other’’ and in
the policing of the boundaries of the ‘‘other’’ to secure its name and the values
associated with it. Of particular interest is the way the ‘‘othering’’ of heterosexuality
may have strategic purchase. It might be used to disrupt the silences through which
heteronormative power is (re)produced and enforced.

Heterosexuality, and more specifically male heterosexuality, are an important
focus in Collier’s work. Drawing upon lesbian, gay, and queer, as well as feminist
scholarship, Collier explores the production of male heterosexuality by way of the
violent hierarchies of hetero/homo and masculine/feminine. His work examines a
range of institutional, organizational, and political sites of production of masculine
subjectivities encoded as heterosexual (the family, Collier, 1992, 1996, and the law
school, Collier, 1998). Of particular interest is his exploration of the multiple male
heterosexualities represented in the constitution of themale heterosexual as norm.He
offers an exploration of the various ways in which the male heterosexual is made
‘‘deviant,’’ as other, in the constitution of that norm. Of particular interest is the way
the hetero/homo binary works to produce a range of normative inclusions and
exclusions: the distinction between the good hetero and bad hetero (cf. Phelan, 2001).

Collier’s essay on male heterosexuality in the legal academy exploring the hetero-
sexual encoding of masculine subjectivities also draws attention to the way sexuality
is produced by way of the structural relation of gender, ‘‘nam[ing] men as men.’’ The
danger here is that through gender heterosexuality may slip out of the frame.
The challenge, as Andrew Sharpe demonstrates in his pioneering monograph Trans-
gender Jurisprudence (2002) is to keep both in the frame in order to expose and
critique the (re)production of heterosexuality.

For both Young and Collier heterosexuality is produced through and in relation to
the ‘‘other.’’ The ‘‘other’’ may take various forms, lesbian or gay, the hetero in general
or bad hetero in particular. Young’s reflections on being named the heterosexual as
‘‘other’’ in relation to lesbian as norm inverts the structural relation, offering a rather
different deployment of the hetero/other, this time in a homonormative context.

In the first instance their work appears to reproduce the violent binary normative
structure of I/Other through which the heterosexual as norm is produced, rather
than challenging it. In addition these attempts to focus on the norm appear to
become work that reproduces the obsessive concern with the sexual ‘‘other’’ that is
the hallmark of the (re)production of the hetero as the norm. How are we to make
sense of the difficulties of keeping the norm of heterosexuality in view and of giving
it substance beyond that which is displaced onto the other?

The reproduction of heterosexuality as a structural relation of I/Other needs to be
taken seriously. Young and Collier’s struggle to pin down the substance of the norm
of heterosexuality is perhaps nothing more than a manifestation of a desire for
substance, our search for an illusion, that is the effect of the structural relation of
I/Other. Perhaps we need to read the difficulties they encounter in a different way.
They may offer a major challenge to the way that we understand the norm of
heterosexuality. Maybe the norm of heterosexuality has no essential substance?
Maybe their research indicates that we need to take more seriously the idea of
heterosexuality as a set of practices of exclusion that produce in many instances
devastating and life-destroying effects.

The reflections on heterosexuality in the work of Young and Collier illustrate
some of the difficulties of bringing heterosexuality into the frame of critical inquiry.
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Particular attention needs to be paid to the uses of the rhetoric of that structural
relation and its social and political effects. The challenge is to explore the minutiae
of the struggle undertaken by Young and Collier, which reflects the minutiae of
the politics of the hetero/homo binary in operation.

The work of Young and Collier remains exceptional within law and society
scholarship. Where is the hetero in that great body of work that makes up the
overwhelming majority of law and society scholarship? In an attempt to begin to
answer that question I want to turn my attention to the flagship journal of the
American Law and Society Association, Law & Society Review. I do this for various
reasons. From time to time editors of the journal have noted that this journal seeks
to reflect both the diversity of disciplines that make up law and society scholarship
and acts as their point of connection; a ‘‘forum linking different research commu-
nities’’ (Galanter, 1973). As such it offers a mirror into the many disciplines that fill
the frame of law and society scholarship. It is also a high profile indicator of the
parameters of law and society scholarship.

The journal was founded in 1966, and it takes a survey of some 28 volumes
of scholarship spanning a period of 18 years before we find the first explicit
scholarship on sexuality. This takes the form of Lisa Bowers’s article, ‘‘Queer acts
and the politics of ‘direct address’: Rethinking law, culture and community’’ (1994),
which deals with lesbian, gay, and queer sexualities. To date it would appear to
be the only published article in that journal to directly address sexuality. But
the argument already developed in this chapter suggests that this is hardly surprising.
It also suggests a need for caution. The unmarked of heterosexuality should not
be read as an absence. Heterosexuality is present and presented by way of a silence.
With that in mind I want to return to the pages of Law & Society Review to search
for the heterosexual in law and society scholarship.

Such a return holds many rewards. Heterosexuality makes its appearance in the
very first volume of the journal. It appears on the inside of the front cover of the new
journal facing the contents page. Its first appearance is under the directions to
would-be subscribers. We are advised that the following categories of subscription
were available: ‘‘Student (non-voting) $5.00; Regular $7.00, Joint (husband and
wife) $8.00.’’ ‘‘Joint’’ subscriptions provide the context in which heterosexuality
silently appears. It is present in the gendered and sexualized (contingent) prerequire-
ments of ‘‘husband and wife.’’

At the same time heterosexuality is formally absent. To my knowledge the
American Law and Society Association has never officially declared itself to be an
association of heterosexuals or an association that promotes heterosexuality as the
preferred relationship of choice. ‘‘Joint subscriptions’’ suggests otherwise. By way of
the category and practices of ‘‘subscriptions,’’ heterosexuality is embedded within its
modes of participation and inscribed in the flagship institution of law and society
scholarship.

A second example of the absent heterosexuality of law and society scholarship is
taken from the second edition of volume 1. In that edition several articles address
issues relating to the family, marriage, and the institutions of divorce. The limits of
space dictate that I can briefly consider the appearance of heterosexuality in only one
of the articles.

In, ‘‘Institutions of divorce, family, and the law,’’ Paul Bohannan and Karen
Huckleberry (1967) examine divorce law and the practices of divorce lawyers.
They characterize this area of law and legal practice as a ‘‘back up institution.’’
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They explain that as a ‘‘backup’’ it is an institution that carries out the work of
another institution when that institution fails. Their conclusion is that divorce law,
and more specifically the practices of divorce lawyers, put law and lawyers in the
position of a ‘‘backup’’ institution. But they only provide a partial ‘‘backup.’’ The
parameters of the institution are limited and lawyers, they conclude, have inad-
equate skills and resources to fully realize such a role. A wider range of services and
providers is needed, as are new skills.

The married couple is variously described as ‘‘the core institution of American
Society’’ and ‘‘the basic social unit’’ (1987: 81, 101). Throughout it is described in
terms of the sexed and gendered distinctions of ‘‘husband’’ and ‘‘wife.’’ The closest
the authors get to an overt definition is in the context of their attempt to define
‘‘marriage.’’ They conclude that ‘‘there is no generally agreed referents to what the
word ‘‘marriage’’ means’’ (p. 92). One definition that is pervasive but never formally
raised, is that marriage was an institution of heterosexuality. Margaret Thornton has
described this operation of heterosexuality as ‘‘the normative sexual transparency
which overlays the sexed pairing’’ (Thornton, 2002).

Heterosexuality is formally absent but a pervasive organizing theme. The chal-
lenge is to make the transparency of heterosexuality opaque. As a ‘‘backup’’ insti-
tution law and its practitioners are characterized as keepers and (re)producers of this
institution of heterosexuality in a social medium outside the family. Paraphrasing the
authors, and adding the missing term ‘‘heterosexual,’’ this particular article argues
that law, as a ‘‘backup,’’ is an institution of heterosexuality that carries out the work
of the heterosexual family when the heterosexual family fails in its tasks (Bohannan
and Huckleberry, 1967: 81). The analysis of its limits and the suggestions for further
review and change is an analysis of the expansion and improvement of this legal
institution of heterosexuality.

Before I leave the pages of Law& Society Review I want to briefly explore another,
and in some ways more surprising, silence. It occurs in the context of work that takes
gender as its critical focus. My example comes again from the early volumes of Law
and Society Review. Kirtine Olson Rogers’s article, ‘‘ ‘For her own protection . . . ’:
Conditions of incarceration for female juvenile offenders in the State of Connecticut’’
(1972) compares two juvenile offender institutions, one for young men and the other
for young women. She catalogs a series of distinctions between these institutions. In
general she argues that the young women are subjected to harsher and more dam-
aging regimes than are to be found in the institution dealing with young men. This
takes various forms: lower and different thresholds of criminalization, longer periods
of incarceration, more restrictive regimes, poorer facilities.

Gender is central to the examination of and understanding of these two insti-
tutional settings and key to the generation of Olson Rogers’s critical analysis of them.
My concern here is to focus on the silent operation of sexuality in that context.
Gender appears to (re)produce silences around heterosexuality in the analysis. There
is only one formal reference to sexuality: ‘‘Girls are then lined up in the doorways
and ‘excused’ to go to the bathroom, one at a time, under close supervision,
supposedly to cut down on ‘chicking’ behavior (an undeveloped form of adolescent
homosexual activity)’’ (1972: 231). It is perhaps no surprise that sexuality makes its
appearance by way of same-sex genital/erotic behavior. But a more careful examin-
ation reveals that this exceptional reference is not the only context in which hetero-
sexuality appears. Heterosexuality is a pervasive organizing theme of the analysis of
these juvenile institutions.
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In the young women’s institution it appears in the context of the heterosexual as
other. The first point Olson Rogers makes is that young women are incarcerated for
actions that in adults (and for the young men in the neighboring institution) would
not be criminal. They are the main grounds for the incarceration of young women.
‘‘Sexual misconduct’’ and ‘‘pregnancy’’ lead the field. She reports that they account
for over 30 percent of female incarcerations. Furthermore, she explains, there is a
tendency for the other main rationales for incarceration (incorrigibility, neglect, and
runaway) to ‘‘fuse together’’ with sexual misconduct and pregnancy. The policing of
female sexuality thus appears to be a primary function of the institution.

What is the nature of this sexuality? The sex encounters are overwhelmingly
heterosexual. Examples abound. The release of a ‘‘girl’’ may be delayed, even though
behavior would warrant a release because of fear of ‘‘summer temptations.’’ Once
pregnant, inmates often had their release delayed for two months after the birth to
ensure that they were ‘‘medically cleared.’’ The quotation marks refer to the civil
euphemisms through which heterosexual sex may be represented at this point in
time.

The extract making reference to ‘‘chicking’’ demonstrates the way compulsory
heterosexuality is institutionalized in the regimes of surveillance and in the circula-
tion of women in the institutions by way of the lesbian ‘‘other.’’ This is amplified in
the reported contrast between the incarceration practices relating to the females,
where the young women were kept separated in individual bedrooms, and the
institution for the males, where the boys were housed in dormitories. Female
heterosexuality as an unruly, disordered sexuality is a structuring principle of
the institution for young women.

The hetero/homo and masculine/feminine that informs the two young offender
institutions work to produce two very different institutions of heterosexuality. The
institution for young men is described by Olson Rogers as being ‘‘in the throes of
constant turmoil and consequently under severe public scrutiny.’’ In contrast the
institution for young women is ‘‘a very tight ship’’ that generates ‘‘pride in their
undisputed tradition’’ (1972: 223). The ‘‘tight ship’’ is a form and an effect of a
particular instance of the legal institutionalization of hetero femininity. So the
‘‘constant turmoil’’ is a legal institution of hetero masculinity.

But in producing this rereading of the article we should not forget the tenacious
transparency of the rhetoric and politics of heterosexuality. Despite these many
examples of heterosexuality, they never appear within the frame of critical contem-
plation or analysis in this article. Olson Rogers makes no overt reference to the
heterosexuality of these institutions.

While I hesitate to reach sweeping generalizations based on these few examples
from the early days of law and society scholarship, there are lessons to be drawn.
The formal absence of a concern with heterosexuality from much law and society
scholarship, these examples suggest, is far from an absence of any concern with
heterosexuality. Nor is sexuality a recent preoccupation. My preliminary review
suggests that it is a pervasive preoccupation of law and society scholarship from the
very start of that scholarly enterprise. However, it is a largely silent and unreflexive
preoccupation. One of the limits of law and society scholarship has been its failure
to expose the ubiquitous operation of the violent hierarchies of hetero/homo sexu-
alities within that scholarship. It has also failed to bring heterosexuality within the
critical gaze of that scholarship as it explores the multiple interfaces of the relation
between law and society. A look at other journals that make a formal nod toward
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the law and society canon may suggest that the Law & Society Review is a rather
easy target in this context, being a more conservative example of that genre of law
and society scholarship. In Canada, the Canadian Journal of Law and Society, in
Australia, the Australian Feminist Law Journal, and in the UK, The Journal of Law
and Society and Social and Legal Studies, offer a different window into the world of
law and society scholarship on sexuality. Sexuality has been a more prominent
feature of scholarship published in these journals. Social and Legal Studies is
outstanding in this respect. It has published and continues to publish many pioneer-
ing works.

The Heterosexual in Lesbian and Gay

Scholarship

There are also other reasons for some caution in reaching conclusions about
the impoverished nature of scholarship on heterosexuality. If we return to the
Sociological and Political Science Indexes we find a large and rapidly growing
body of scholarship on heterosexuality. This takes the form of lesbian and gay
scholarship. Likewise if we search an index of law scholarship in the various
jurisdictions we will find thousands of references to work on heterosexuality under
the banner of gay and lesbian sexuality. This work includes monographs and
specialist legal journals dedicated to sexuality and the law such as the Journal of
Law and Sexuality and the Gay and Lesbian Law Journal (previously the Austra-
lasia Lesbian and Gay Law Journal). Established mainstream journals have included
special editions dedicated to lesbian and gay issues in law and various symposia on
particular topics (see, e.g., Albany, 2001; Cleveland State, 2000; New York, 2000).
Much of this work on sexuality and law focuses upon the United States and relates
to the idiosyncrasies of that country’s juridical landscapes but there are also many
examples of this work concerned with other common law contexts (Social and Legal
Studies, 1997).

However, only a limited amount of this work directly engages with the hetero-
sexuality that is being produced in and through the sexual ‘‘other’’ of homosexuality,
gay, or lesbian. This approach to sexuality is most apparent in the lesbian and gay
work informed by post-structuralism and queer theory. It is in this context that there
is most likely to be an explicit rejection of the idea of homo and hetero as separate
unrelated spheres of either sexual identity in particular or the sexual social order
more generally. The most interesting examples of work focusing on the homo/hetero
relation includes Janet Halley’s work on Bowers v. Hardwick (1993, 1994), Lisa
Bowers’s essay ‘‘Queer acts and the politics of ‘direct address’ ’’ (1994), and Carl
Stychin’s Law’s Desire (1995). Their work is more explicitly concerned with an
examination of the deployment of homosexual as the sexual ‘‘other’’ in the consti-
tution of heterosexuality as the norm. Other more recent work with a lesbian and
gay focus explores the way in which the heterosexual assumption is also informed by
way of gender (Eaton, 1994; Sharpe, 2002), race (Eaton, 1995; Hutchinson, 1999,
2000; Jefferson, 1998; Kwan, 1997), ethnicity (Valdes, 1995, 1997, 1998, 1999),
and ability. One theme that remains underdeveloped in this context is work on the
role of class in the production of the hetero/homo relation (see Moran, 1999).

The issues and work considered so far has been framed by way of the enigma of
heterosexuality in law and society scholarship. I now want to reframe the analysis
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and to turn to explore and analyze that body of works on sexuality that is concerned
directly with lesbian and gay experiences and encounters with law.

Lesbian, Gay, and its Limits

Gay and lesbian scholarship on law saw a massive expansion in the last decades of
the twentieth century. Several factors fueled this rise: the growth of gay and lesbian
identity politics, the political and social effects of the AIDS pandemic, and, particu-
larly in the USA, the Supreme Court decision of Bowers v. Hardwick (1986) and the
rise of the religious right (Herman, 1998). How much of this scholarship falls within
a law and society frame?

Empirical work using quantitative (statistical) and qualitative (interviews, focus
groups, ethnography) methods associated with scholarship on law as a more broadly
based social science is not the dominant mode of this scholarship. Much of the work
falls within a legal positivist approach. Another dominant approach has a jurispru-
dential focus. H.L.A. Hart’s Law, Liberty, Morality (1963) and Lord Devlin’s The
Enforcement of Morals (1965) remain the canonical texts in this field of scholarship,
offering respectively libertarian and utilitarian perspectives. More recently natural
law has gained importance, being used as a philosophy and an epistemology that
both legitimates lesbian and gay as the ‘‘other’’ (see Finnis, 1970, 1983, 1993, 2001)
and challenges that heteronormative position (see Bamforth, 1997; Ball, 1997;
Koppelman, 1997; Mohr, 1988).

In general neither the legal positivist nor philosophical bodies of scholarship fit
within the frame of work on law and society (see Moran, 2002). Work that might be
more readily characterized as law and society scholarship focuses upon a variety of
issues in various disciplinary contexts. Herek and Berrill’s work, Hate Crime:
Confronting Violence Against Lesbians and Gay Men (1992) and Gary Comstock’s
1991 study, Violence Against Lesbians and Gay Men raise new questions about the
operation of criminal law and the process of criminal justice. Their work has played
a key role in mapping forms of violence that were both promoted and condoned in
and through the law and invisible within the institutions and practices of law. Work
by Lobel (1986), Taylor and Chandler (1995), and Leventhal and Lundy (1999) has
begun to explore violence within lesbian and gay domestic relationships and legal
responses to it. Valerie Jenness, with colleagues Kendal Broad (1997) and Ryken
Grattet (2001) have undertaken important work within sociology developing a
social problems analysis on the rise of a lesbian and gay politics of violence and
activism around the enactment of hate crime provisions. Work by Rosga (1999,
2000, 2001) develops a post-structuralist analysis of homophobic hate and legal and
personal responses to it. Much of this work has a strong empirical focus, using
questionnaires, surveys, statistical analysis, and drawing upon interview data to
generate knowledge of those who are subjected to law and of those who function
in the name of the law (cf. Moran and Skeggs, 2004).

Within political science, work can be organized around two themes: the critical
analysis of key concepts and canonical texts of political science and sexual citizen-
ship. Phelan (1997) and Kaplan (1997) provide examples of work that addresses
themes of sexuality within the domain of political science. Phelan’s collection
contains essays on ‘‘rights talk,’’ ‘‘equality,’’ ‘‘justice,’’ and ‘‘official recognition,’’
analyzed through the lens of queer. Kaplan’s study of sexual justice draws upon more
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traditional ideas of political science. Phelan’s study, Sexual Strangers (2001)
offers a critical reflection on sexual citizenship. Bowers’s essay, ‘‘Queer acts and
the politics of ‘direct address’ ’’ (1994), sets the politics of sexual citizenship, which
she describes in terms of strategies of ‘‘official recognition,’’ within the context of
wider landscapes of political action. She attempts to theorize ‘‘new’’ strategies
of direct action and performance that characterized the heady moments of queer
activism. In other social science fields associated with law and society scholarship,
particularly criminology and criminal justice, lesbian and gay work is still excep-
tional. A small body of work studies gay and lesbian sexuality in the context of the
institutions and practices of policing and more generally in the administration of law
and order in Anglo-American contexts (Burke, 1993; Leinen, 1993; Buhrke, 1997).
Recent work within criminology includes Groomridge’s work on ‘‘Perverse crimin-
ologies’’ (1999), prisons (Alarid 2000), Dalton’s study of homosexuality, criminality,
and the media (2000) and Stanko and Curry’s work on homophobia and policing
(1997).

Law scholarship on lesbian and gay sexuality that is aligned more closely with the
social sciences, directly incorporating and deploying its knowledge and methods
and, more recently, that associated with the arts and humanities, is growing. This is
work not only informed by lesbian, gay, and more recently queer scholarship and
activism, but also by Marxist, post-Marxist/post-structuralist theory, and feminisms
(Backer, 1998; Boyd, 1999; Cooper, 1994; Davies, 1999; Eaton, 1994, 1995; Halley,
1993, 1994; Herman, 1994; Herman and Stychin, 1995; Howe, 1998, 1999; Kapur,
1999; Mason, 1995, 1997, 2001; Mason and Tomsen, 1997; McGhee, 2001;
Moran, 1996, Moran and McGhee, 1998; Moran, Monk, and Beresford, 1998;
Morgan, 1994, 1997; Robson, 1992, 1998, 2001; Stychin, 1995, 1998, 2000;
Stychin and Herman, 2000). Much of this work challenges assumptions about the
essence, coherence, and fixity of identity and the totalizing characteristics of cat-
egories of identity. Particular attention has been paid to the ways in which sexualities
are contested in and through legal categories. Their contingency and instability has
also been emphasized in this work. It explores the way sexualized subjects are
produced by way of violent hierarchies of hetero and homo, of masculine and
feminine. In this work sexualities are relational, partial, subject to failure, never
contained, always subject to a surplus.

In this section I want to briefly explore a problematic silence in lesbian and gay
scholarship: the lesbian and gay demand for law. More specifically I want to put this
demand in the context of the work of Robert Cover (1986) and others (Derrida,
1992; Sarat and Kearns, 1992) who suggest that the demand for law is a demand for
law’s violence. Cover’s work highlights the relation between law and violence in
various contexts. It is perhaps most apparent and extreme in the context of criminal
law, which is intimately connected to the imposition of pain and in certain jurisdic-
tions, death. But the law/violence relation is more general. Through the ‘‘interpret-
ation’’ of the text of law, the rule (language and reason) is turned into an action.
Lesbian and gay activism and scholarship has long worked to draw attention to
law’s violence and to document its operation in the (re)production of same-sex
relations as ‘‘other’’ in both public and private law contexts, in civil and criminal
law. In turn lesbian and gay politics has long been undertaken as a practice of
resistance to this legal violence. Many of the demands of that politics have taken
the form of a call for an end to and liberation from the violence of the law. The
longstanding and continuing demand for the decriminalization of prohibited genital
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acts between persons of the same sex is perhaps the best example of this mode of
engagement with law’s violence.

In some instances these initiatives have also developed a different relation to law’s
violence to facilitate decriminalization (Heinze, 1995; Waaldijk and Clapham, 1993;
Wintermute, 1995). An example of the changing relation between sexual politics
and law’s violence is to be found in lesbian and gay law and order politics that focus
upon homophobic hate. This law and order politics is a call for access to law’s
violence. While on the one hand it seeks to challenge the use of law’s violence for a
heteronormative agenda, at the same time it is a demand for full access to law’s
violence for use against the heteronormative status quo (Jenness and Broad, 1997;
Jenness and Grattet, 2001). Little activism or scholarship has addressed the question
of the relationship between sexuality and violence that is being forged in the context
of demands for law.

One context in which lesbian and gay scholars have engaged with problems
arising out of law’s violence is in their consideration of the effects of a politics of
lesbian and gay ‘‘resistance through the law’’ (Merry, 1995). Various scholars have
noted the way in which successful lesbian gay resort to ‘‘rights’’ (Stychin, 1995,
1998), ‘‘privacy’’ (Thomas, 1992), ‘‘equality’’ (Majury, 1994), and ‘‘sexual orienta-
tion’’ as the basis for antidiscrimination initiatives in particular, and human rights
more generally (Majury, 1994; Wintermute, 1995), has imposed new limits (new
disadvantages) on social justice for lesbians and gay men. However, this body of
criticism has rarely addressed these problems by way of an analysis of law as
violence.

This is somewhat surprising as their work is about law’s violence. The violence of
law appears in two ways. First, and most explicitly, it appears in the analysis of the
impact of law reform on the lives of lesbians and gay men. Second, it appears in an
unarticulated form as the a priori of law. As such it is necessarily a theme of their
work. At best, as an unarticulated assumption, these scholars give lesbian and gay
license to law’s violence. Their failure to make this assumption explicit makes them
unthinking participants in the reproduction of an appeal to the ‘‘official’’ story of law
as reason and rationality over against violence as that which is an always threatening
presence outside the law (Sarat and Kearns, 1992). Their failure to engage with law’s
violence limits their capacity to engage with law in a critical way. The failure to
address law’s violence produces a paradox. The work of lesbian and gay scholars
threatens to render the violence of law, that they have so persistently and diligently
exposed, invisible one more time.

Ruthan Robson’s (1998) work offers an exception to this. She offers a critique of
lesbian and gay engagement with the law that pays particular attention to the
complex relation between lesbian and gay identity politics and law’s violence.
There are two dimensions to her work. The first makes explicit the violence of
legal categories, advocated to promote social justice for lesbians and gay men.
Robson argues that by way of these reforms lesbian and gay demands for law
connects identity politics with a violence that normalizes sexual (in this instance
lesbian) identity (cf. Phelan, 2001).

One example she gives is the incorporation of sexual orientation into the US Hate
Crimes Statistics Act 1990. The successful incorporation of ‘‘sexual orientation’’ as a
category of ‘‘hate crime’’ provides a context for this ‘‘new’’ violence of law, which
takes the form of qualifications added to the Act. ‘‘Sexual orientation,’’ the Act
declares, is not to be interpreted as a positive reference to lesbian or gay sexuality.
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Nor is it to be taken as a legislative basis for new antidiscrimination claims. Robson
suggests a second instance of law’s violence against lesbians and gay men in the
context of distinctions that are made in the legislation between various identities.
The enactment of identity categories installs a logic of either/or (either lesbian or
black, gay or latino) that does considerable violence to experiences of the injuries
connected to identity. These categories fail to take the multiplicity and complexity of
identity seriously. Identity categories offer a complex of criteria through which
distinctions are generated to differentiate good lesbians from bad lesbians, deserving
lesbians from undeserving lesbians (cf. Collier, 1998). As such they work to produce
new exclusions at the same time as they produce new dimensions of social inclusion.
Robson’s analysis warns us that what might appear in the first instance to be lesbian
and gay access to good violence, of turning the state against itself, may at the same
time be an experience of another good violence where state violence is used against
lesbians and gay men.

A strength of Robson’s analysis is that it draws attention to the ambivalence of
law’s violence as a means to an end. Having exposed the contradictory and unstable
relation of lesbian (and gay) politics to the violence of law, in the final instance much
of her analysis emphasizes law’s violence as bad violence. This does not exhaust her
analysis of the relation between sexual identity and violence. The second and novel
feature of her analysis is that her exposure of law’s violence as ‘‘bad violence’’ does
not lead her to abandon violence. She works to retrieve an idea of good violence for
lesbian politics. It is to that part of her analysis that I now want to turn. She pursues
this through an exploration of another violence.

Her point of departure is that, ‘‘violence mediates all relationships between
lesbians and the law’’ (Robson 1998: 15). She declares, ‘‘I want to claim violence
as an attribute of lesbianism’’ (p.16). It is in this context that her work offers a rare
example of an attempt to address the question of the use of violence as a lesbian (or
gay) resource (cf. Scalettar, 2000).

The first step in her attempt to forge a link between violence and sexual identity is
to rename that violence as ‘‘fire.’’ In part her resort to a different metaphor of
violence is a response to the negative associations connected with violence: ‘‘To
posit an identification between lesbianism and violence implies that lesbianism is
bad (since violence is negative)’’ (Robson, 1998: 16). ‘‘Fire’’ is offered as an alterna-
tive metaphor in order to retrieve an idea of good violence. Her choice of metaphor
is not arbitrary. ‘‘Fire,’’ she argues, has strong historical and cultural associations
with women in general and lesbians in particular. At the same time Robson notes the
ambivalence of ‘‘fire’’ as violence: it connotes both ‘‘good’’ violence as well as ‘‘bad’’
violence.

She then proceeds to explore the terms of the lesbian/violence relation. Her point
of departure is that lesbianism ‘‘is inherently violent’’ (1998: 26). This is explained in
various ways. Lesbianism is violence over against the violence of the law, which is a
violence of ‘‘heterosexual hegemony.’’ Lesbian is a violence that not only challenges
that law but a violence that offers resistance to it. It is also, she notes, a violence that
is ‘‘non-negotiable.’’ It is a challenge to law. It is, she suggests, a violence
that provokes an ‘‘emancipatory change’’ in contrast with the violence of law that
conserves and is conservative.

How are we to make sense of Robson’s characterization of lesbianism as violence?
Derrida’s work on the force of law is useful here. Derrida suggests that: ‘‘The state
is afraid of fundamental, founding violence, that is, violence able to justify, to
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legitimate or to transform the relations of law, and so to present itself as having a
right to law. This violence thus belongs in advance to the order of a droit that
remains to be transformed or founded . . . ’’ (1992: 34–5).

Robson’s lesbian violence is violence that challenges the status quo. It is a chal-
lenge that takes the form of protofounding violence and as such is always already of
the order of a droit. The reference to its ‘‘emancipatory’’ potential gives it the
attribute of a potential to ‘‘transform’’ and thereby to present itself as having a
‘‘right to law.’’ As such it is a good violence that is always already in the image of the
good violence of law.

Robson’s analysis is important in various ways. It is exceptional in the way
it points to lesbian (and gay) politics as violence and lesbian (and gay) politics as
a demand for good violence. A second important insight is the recognition
that violence is ambivalent, both good and bad. However, it is in this context that
Robson’s analysis begins to falter. Her, albeit preliminary, thoughts on lesbianism as
violence give priority to that violence as a founding or originary violence. Little or
no attention is given to the conservative aspect of that violence.

A second problem is in Robson’s ability to sustain the ambivalence of violence,
both good and bad. Ambivalence is difficult to sustain. There is a tendency to
manage ambivalence by separating out the contradictory attributes that inhere in
each particular instance in both time and space (cf. Freud, 1985; Bauman, 1991;
Moran, 2002). This process of repression and displacement feeds a logic of either/or
that further perpetuates the denial of ambivalence. In Robson’s analysis the displace-
ment and repression tends to take the form of lesbian violence as good violence in
contrast to law’s violence as bad violence. Perhaps the clearest example of this is the
suggestion that lesbian violence may be emancipatory (good) over against the
violence of law that conserves and is conservative (bad). It is important to remind
ourselves of Derrida’s insight that the two are intimately connected. Lesbianism as
violence is both good violence (emancipatory) and bad violence (conservative) both
before the law and as a challenge to law and as the law.

Conclusions

It has not always been possible to draw out the many themes that are being subject
to interrogation in the lesbian and gay work that dominates sexuality studies in law
and society. For example, within lesbian and gay scholarship there is much growing
recognition that lesbian experiences of law are very different from that of gay men
(Boyd, 1999; Chapman and Mason, 1999; Majury, 1994; Mason, 1995, 1997,
2001; Robson, 1992, 1998). As histories of the sexual relations between women in
law emerge it becomes clear that same-sex sexual relations between women, rather
than being absent from the field of criminal law, were policed in different ways
(Doan, 2001; Duggan, 2000; Hart, 1994). There remains much work to be done to
examine how different sexualities are produced in different legal categories in
different spheres of law (Crompton, 1980; Faderman, 1981, 1983; Robson, 1992).
The failure to take account of the different economic position of women, the
different social status of women, the different priorities of women, and the different
social experiences of women is also being challenged (Majury, 1994; Boyd, 1999).
Much needs to be done to take seriously the interface between the global (totalizing)
and local (individualizing) dimensions of the sexuality/law interface (Berger, 2000;

sexuality in law and society scholarship 499



 

Kapur, 1999, 2001; Phillips, 1997; Stychin, 1998). Finally a small body of trans-
gender scholarship has begun to challenge some of the assumptions about the nature
of sexuality and the relations between sexuality and gender in law (Sharpe, 1997,
1998, 1999, 2002; Whittle, 1998, 2000).

Most of the work discussed here remains focused upon the ‘‘high culture’’ of law
as represented in legislative literature and the reported decisions of its superior
courts. Less common is work that focuses upon law as it figures in the ‘‘everyday’’
(Bowers, 1994; Moran and Skeggs, 2001). Little work has addressed sexuality in law
and society scholarship by reference to ‘‘low’’ and ‘‘popular’’ culture (Loizidou,
1998; Moran, 1998). In 1994 Lisa Bowers pointed to the need to situate law within
the context of wider cultural practices and to examine the connections and discon-
nection between law and the multiple sites of practices of identity formation outside
that domain. It is one of the many challenges that still needs to be addressed in
studies of sexuality in law and society scholarship.

This review of work on sexuality in law and society scholarship is inevitably a
partial and idiosyncratic overview. The more extended reflections on the enigma of
heterosexuality in law and society scholarship and the silences relating to violence as
a resource for lesbians and gay men point to some of the important limits of this
work. A rereading of the canon of law and society scholarship as a heteronormative
project is one major task that lies ahead. A critical reflection on the politics of
violence being produced through identity politics is another.

These, I suggest, are urgent issues that need to be addressed by both current and
future scholars. While I have presented them in discrete contexts in this essay they
are problems and challenges that are intimately connected. Nor are they matters that
are unique to scholarship on sexuality in the field of law and society. Sexuality
provides a context in which these issues might be subject to rigorous interrogation.
There are many contemporary challenges. Many lie ahead. Much work remains to
be done.

Note

The chapter was written while I was joint visiting research fellow in the Fisher Center for the
Study of Men andWomen and the Department of Political Science, Hobart andWilliam Smith
Colleges, Geneva, NY. Special thanks to colleagues in the Fisher Center who provided an
intellectual home during this period.
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27
Law and Social Movements

Michael McCann

Introduction

Much recent scholarship has contributed to our understanding regarding how law
matters for the political struggles of social movements. Two rather different intellec-
tual traditions have proved most directly relevant to the topic. Sociolegal scholars
have provided manifold insights about both the ways that prevailing legal norms
tend to legitimate social hierarchy and the complex manifestations of legal claims
and tactics aiming to challenge those hierarchies and injustices. Indeed, sociolegal
scholars have contributed many types of studies – of judicial impact, interest group
litigation, cause lawyering, the politics of rights, civil disputing, and everyday resist-
ance, to name just a few – that are highly relevant to understanding the relationships
of law and social movements. However, most of this scholarship grants at best
passing notice to the extensive body of academic study focusing directly on social
movement politics. In similar fashion, social movement specialists have documented
many case studies where legal claims, tactics, and actors figured prominently, but
these scholars have rarely provided direct conceptual analysis about how law does or
does not matter for the struggles at stake, and generally have remained quite
uninformed by sophisticated sociolegal analysis. Consequently, the extant scholar-
ship that directly joins the rich literatures analyzing the two topics, law and social
movements, is relatively scarce and specialized. This general disjuncture is as true for
studies of the United States as it is for national-level and transnational activism
around the world.

The following essay draws heavily on one synthetic approach – labeled ‘‘legal
mobilization’’ theory – to analyzing law and social movements. Such an interpretive
framework merges a dynamic dispute-oriented, interpretivist understanding of legal
practice with insights from social movement theorizing about collective action based
on ‘‘political process’’ (McCann, 1994; Silverstein, 1996; Keck and Sikkink, 1998).



 

This approach illustrates the benefits of joining these different academic traditions as
well as providing a useful framework for mapping the many types of sociolegal study
that directly or indirectly address social movement politics.

Law and Social Movements: Defining Concepts

Conceptualizing law

Much of the debate regarding how law matters for social movements derives from
quite divergent ways of understanding and studying law itself. Most generally, when
we refer to ‘‘the law,’’ we imply different types of phenomena. We refer sometimes to
official legal institutions, like courts or administrative bureaucracies; sometimes
to legal officials or elites, such as judges, bureaucrats, or lawyers; and some-
times to legal norms, rules, or discourses that structure practices in and beyond
official legal institutions (Thompson, 1975). Most recent studies grant attention to
all three usages, although often in somewhat unclear or unsystematic ways. Legal
realists and behavioralists, for example, tend to identify law in quite formal, deter-
minate, positivist terms. Law, in this account, matters to the degree that official
institutional actions cause direct, immediate, tangible effects on targeted behaviors
(Rosenberg, 1991; Bogart, 2002). Measured by such a standard, legal institutions
and officials often appear to provide powerful support for the status quo but feeble
sources for challenging the prevailing order.

By contrast, interpretive, process-oriented legal mobilization approaches are typ-
ically much more expansive in conceptualizing law, especially regarding the legal
norms and discursive logics at stake in many social struggles. The interpretive
perspective begins by rejecting conventional positivist understandings of law largely
limited to discrete, determinate rules or policy actions. Rather, law is understood as
particular traditions of knowledge and communicative practice. As Galanter (1983:
127) has argued, law should be understood broadly ‘‘as a system of cultural and
symbolic meanings [more] than as a set of operative controls. It affects us primarily
through communication of symbols – by providing threats, promises, models, per-
suasion, legitimacy, stigma, and so on.’’ The focus is not simply on behavior, but on
the intersubjective power of law in constructing meaning. As such, legal discourses
and symbols intersect with and are expressive of broader ideological formations
within societies (Hunt, 1990; McCann, 1994; McCann and March, 1996).

Such an understanding of law as knowledge and linguistic practice calls attention
to law’s power as a constitutive convention of social life (Brigham, 1996). This
constitutive power is ambiguous. On the one hand, legal knowledges to some degree
shape, or prefigure, the identities and practical activities of subjects in society.
Learned legal conventions mold the very terms of citizen understanding, expect-
ation, and interaction with others. Law thus is a significant part of how we learn to
live and act as citizens in society. Legal constructs shape our very imagination about
social possibilities. Among the most important of liberal legal conventions consti-
tuting both national and transnational relations are what we call rights – those legal
forms that designate the distribution of legitimate social entitlements and burdens
among citizens.

On the other hand, law is also understood to be a resource that citizens utilize to
structure relations with others, to advance goals in social life, to formulate rightful
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claims, and to negotiate disputes where interests, wants, or principles collide. Legal
knowledges thus can matter as both an end and means of action; law provides both
normative principles and strategic resources for the conduct of social struggle.
Indeed, this is the core meaning of what many scholars label legal mobilization:
law is mobilized when a desire or want is translated into an assertion of right or
lawful claim (Zemans, 1983). Most such specific legal claims refer, of course, to
settled, relatively uncontested entitlements. But at other times citizens often interpret
laws in different ways, reshaping law in the process to fit shifting visions of need and
circumstance; we reconstitute to some degree the law that constitutes us. In this
sense, legal conventions are understood as a quite malleable medium, routinely
employed to reconfigure relations, redefine entitlements, and formulate aspirations
for collective living (Merry, 1985). As Professor Martha Minow (1987: 1867) puts
it, legal ‘‘rights can give rise to a rights consciousness so that individuals and groups
may imagine and act on rights than have not been formally recognized or enforced’’
by state officials. We soon shall see that this concept of rights consciousness – as a
developing understanding of social relations in terms of rights – is a critical one for
analysis of law and social movements throughout the world.

Of course, this indeterminacy or plasticity of legal conventions is limited. Legal
practices carry with them their own inherent constraints on what is accepted as
legally sensible or compelling, and governing authorities often back these constraints
up with organized force. This is where the role of official legal institutions and state
or transnational elites, such as judges, matter. Official institutions function to
‘‘police’’ the range of law’s legitimate meanings, to enforce limits on those meanings,
and to use selectively organized violence against those who violate official readings
of law or who are outside law’s inherent protections. But law also thrives outside of
such direct police power intervention, and outside of courtrooms in particular,
where official legal meanings rule only indirectly as a possibility of intervening
force to settle disputes or enforce particular legal practices. Indeed, this possibility,
either implicit or explicitly threatened, that official third parties (such as judges or
police) might intervene tends to shape social interaction and bargaining relations far
more than actual direct official interventions (Galanter, 1983).

It is law’s complex life throughout society – within workplaces, corporate
board rooms, families, neighborhoods, and communities as well as throughout
public institutional spaces of national and transnational politics – under the
‘‘shadow’’ of official rule on which most conflict-based, process-oriented studies
focus attention. Indeed, it is here that the primary project of legal mobilization
analysis is aimed – that is, to analyze the constitutive role of legal rights both as a
strategic resource and as a constraint, as a source of empowerment and disempo-
werment, for struggles to transform, or to reconstitute, the terms of social relations
and power (see Scheingold, 1989; Silverstein, 1996). This understanding is especially
important for appreciating the increasing power of human rights norms around the
world, in polities and transnational or international arenas where authoritative legal
institutions are often underdeveloped or contested.

One more aspect of law fills out the picture. In short, the process-oriented,
constitutive approach presumes that law is a partial and contingent force in society.
This calls attention, on the one hand, to the fact that legal tactics of social move-
ments are most often coordinated with other political tactics such as legislative
lobbying, partisan electoral advocacy, media campaigns, information disclosure, or
public protest. Indeed, much study emphasizes that litigation and other official legal

508 michael mccann



 

actions are most often and effectively utilized as a secondary or supplementary
political strategy in social movement struggles. On the other hand, the legal mobil-
ization approach recognizes as well that legal conventions constitute just one of the
many variable types of norms that govern and give meaning to social life. This
suggests that any assessment of specific legal mobilization practices by social move-
ments must be undertaken with reference to the larger context of multiple legal and
extralegal forces that structure social relations.

Social movements

The core term ‘‘social movements’’ is defined in quite variable ways by scholars,
including by specialists on the topic. Political scientist Charles Tilly’s definition in a
1984 book is as useful as any. A social movement is ‘‘a sustained series of inter-
actions between powerholders and persons successfully claiming to speak on behalf
of a constituency lacking formal representation, in the course of which those persons
make publicly visible demands for changes in the distribution or exercise of power,
and back those demands with public demonstrations of support’’ (Tilly, 1984: 306).
The problem with this definition, of course, is that it does not clearly distinguish
social movements from interest groups, minority political parties, protesting mobs,
and other forms of collective action. Scholarly efforts have been made to differen-
tiate social movements by what they want, whom they represent, and what tactics
they use – but few such efforts are entirely successful at an abstract level. The
dilemma is exacerbated, further, by the fact that the organization and activities of
what we call social movements often overlap with, grow out of, or transform into
other forms of organization over time in complex, elusive ways.

Despite these caveats, however, I will limit the range of activity referred to as
‘‘social movements’’ for the purposes of this paper. Social movement activity here is
identified broadly with social struggles of a particular type. First, social movements
aim for a broader scope of social and political transformation than do most more
conventional political activities. While social movements may press for tangible
short-term goals within the existing structure of relations, they are animated by
more radical aspirational visions of a different, better society. Second, social move-
ments often employ a wide range of tactics, as do parties and interest groups, but
they are far more prone to rely on communicative strategies of information disclos-
ure and media campaigns as well as disruptive ‘‘symbolic’’ tactics such as protests,
marches, strikes, and the like that halt or upset ongoing social practices. One of the
surprising findings of much research is that litigation and other seemingly conven-
tional legal tactics sometimes can be fused with such disruptive forms of political
expression. Law sometimes serves disorder as well as order (Lowi, 1971). Litigation
can provide a form of, or forum for, ‘‘rebellion’’ (Meranto, 1998), a lethal ‘‘weapon’’
in social conflict (Turk, 1976).

Third, social movements tend to develop from core constituencies of nonelites
whose social position reflects relatively low degrees of wealth, prestige, or political
clout. While movements may find leadership or alliance among elites and powerful
organizations, the core ‘‘indigenous population’’ of social movements tends to be
‘‘the nonpowerful, the nonwealthy and the nonfamous’’ (Zirakzadeh, 1997: 5). It is
worth noting that this definition can include reactionary or highly conservative as
well as ‘‘progressive’’ or left-leaning movements, although the overwhelming
amount of academic study concerns only the latter groups. Fourth, the discussion
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below includes traditional modernist social movements focusing on class relations
and material politics as well as new (or postmodern) social movements that empha-
size a broad range of principled social justice commitments, including especially
human rights (Buechler and Cylke, 1997). Lastly, this essay addresses social move-
ments that develop within particular nations, generally focused on states as targets
or means of transforming societies, as well as transnational movements for human
rights, environmental change, peace, and the like. Studies of transnational activism
have developed rapidly in recent years, and tend to rely on dynamic process-based
approaches similar to those emphasized here (Keck and Sikkink, 1998). Indeed,
cooperation among transnational and domestic national social movements on
human rights issues is one of the most important manifestations of contemporary
legal mobilization politics (Sarat and Scheingold, 2001).

Legal Practices of Social Movements:

A Process-based Overview

With these general understandings in mind, we can now review some of the insights
generated by scholars, especially those in the interpretive, process-based tradition,
about law and social movements. The legal mobilization approach in particular
envisions social disputing or struggles as processes that involve different moments or
stages of development and conflict. This discussion of law’s workings in various
social movements will proceed by focusing on potential stages of conflict. At each
stage, I will attempt to give examples where legal tactics and practices have proved
empowering as well as disempowering for various movements.

It is important to emphasize at the outset, however, that legal practices or mobil-
ization activities rarely are imposed as exogenous forces on nonlegalized social
relations. Social terrains of struggle themselves are always constituted by a complex
array of institutional norms, relations, and structures of power, including in most
cases legally authorized norms backed up by the violence of individual states,
coalitions of states, or transnational institutions like the United Nations. Hence,
legal mobilization politics typically involves reconstructing legal dimensions of
inherited social relations, either by turning official but ignored legal norms against
existing practices, by reimagining shared norms in new transformative ways, or by
importing legal norms from some other realm of social relations into the context of
the dispute. In short, law often significantly supports prevailing social relations as
well as provides resources for challenging those relationships. Social movement
struggles often entail struggles over the very meaning of indeterminate, contradict-
ory legal principles.

Law and the genesis of social movements

Perhaps the most significant point at which law matters for many social movements
is during the earliest phases of organizational and agenda formation. The core
insight has been expressed by Stuart Scheingold’s (1974: 131) well-known argument
regarding the ‘‘politics of rights.’’ As he put it, it is possible for marginalized
groups ‘‘to capitalize on the perceptions of entitlement associated with [legal]
rights to initiate and to nurture political mobilization.’’ This process of what is
conventionally labeled ‘‘rights consciousness raising’’ can be understood to involve
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two separate, if often intimately related, processes of cognitive transformation in
movement constituents.

The first of these entails the process of ‘‘agenda setting,’’ by which movement
actors draw on legal discourses to ‘‘name’’ and to challenge existing social wrongs or
injustices. As such, legal norms and traditions can become important elements in the
process of explaining how existing relationships are unjust, in defining collective
group goals, and in constructing a common identity among diversely situated
citizens (McCann, 1994; Schneider, 1986). ‘‘One of the main tasks that social
movements undertake . . . is to make possible the previously unimaginable, by
framing problems in such a way that their solution comes to appear inevitable,’’
note two specialists (Keck and Sikkink, 1998: 40–1). Some scholars emphasize ways
in which sense of injury and political challenge are formulated in legal terms from
the outset, while yet others emphasize the process of ‘‘translation’’ from nonlegal
grievances to legal claims (Paris, forthcoming). In either case, scholars emphasize
how the very identities, interests, and ideals of movement activists can be constituted
by, or even against, law (Brigham, 1996).

A second related way in which legal practices can contribute to movement
building is by defining the overall ‘‘opportunity structure’’ within which move-
ments develop. This insight draws on the common scholarly premise that movement
formation and action is more likely in periods when dominant groups and state-
authorized relationships are perceived as vulnerable to challenge (Piven and
Cloward, 1979; McAdam, 1982). Advances through formal legal advocacy –
and especially through high-profile litigation – many times have contributed to this
sense of vulnerability among both state and nonstate authorities. In particular,
judicial victories can impart salience or legitimacy to general categories of claims,
such as equal rights, as well as to specific formulations of challenges within these
broad legal traditions (Scheingold, 1974; Silverstein, 1996). Indeed, many scholars
have noted a sort of ‘‘contagion effect’’ generated by rights litigation over the last 40
years in the United States (Tarrow, 1983; Epp, 1990), by legal rights mobilization
increasingly in other regions such as the European Union (Cichowski, 2002), and by
human rights advocacy around the world (Keck and Sikkink, 1998). There is some
evidence that legal mobilization often succeeds in movement building because the
mass media tend to be particularly responsive to rights claims and litigation cam-
paigns for social justice, although this evidence is primarily limited to the US experi-
ence (McCann, 1994; Haltom, 1998) and is contested even there (Rosenberg, 1991).
It is also worth noting that such opportunities for mobilization typically define just
one of several potential venues for activity, each of which may vary widely in its
promise. Moreover, opportunities often carry with them significant constraining or
disciplining logics whereby legal action requires moderation of claims, narrowing of
demands, or forfeiting of other tactics. The history of US labor activism exemplifies
this point well (Forbath, 1991), as do the legacies of labor struggle and other modes
of human rights advocacy (Dezalay and Garth, 2001) in various regions of the
world.

These two dimensions of legal activism typically are interrelated in social move-
ment development. For example, formal legal actions like litigation can work
initially to expose systemic vulnerabilities and to render legal claims ‘‘sensible’’ or
salient to aggrieved citizens. As marginalized groups act on these opportunities, they
often gain sophistication and confidence in their capacity to mobilize legal conven-
tions to ‘‘name’’ wrongs, to frame demands, and to advance their cause. Piven and
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Cloward recognize this in their classic discussion of consciousness raising in protest
politics. When citizens ‘‘begin to assert their ‘rights’ that imply demands for change,’’
there often develops ‘‘a new sense of efficacy; people who ordinarily consider
themselves helpless come to believe that they have some capacity to alter their lot’’
(1979: 4).

This complex process of legal catalysis was illustrated by the US civil rights
movement in the 1950s. To begin with, a program of litigation leading up to the
famous 1954 Brown v. Board of Education decision was vital to the evolving civil
rights movement in two ways. First, it sparked southern blacks’ hopes by demon-
strating that the southern white power structure was vulnerable at some points and
by providing scarce practical resources for defiant action. As historian Aldon Morris
summarizes, ‘‘The winning of the 1954 decision was the kind of victory the organ-
ization needed to rally the black masses behind its program; by appealing to blacks’
desire to enroll their children in the better equipped white schools it reached into
black homes and had meaning for people’s personal lives’’ (1984: 30).

Second, the increasing pressure on the southern white power structure to abolish
racial domination led to a massive, highly visible attack – including legal assaults as
well as physical violence – on the formal black leadership group, the National
Association for the Advancement of Colored People. These reactions in turn forced
a split between local, church-affiliated NAACP leaders urging more radical forms of
protest action and the more bureaucratic, legally oriented leaders of the national
organization. The result was a burst in both the momentum of the grassroots protest
campaign among southern blacks generally and their frustration about the effective-
ness of legal tactics alone. ‘‘The two approaches – legal action and mass protest –
entered into a turbulent but workable marriage’’ (Morris, 1984: 39). Moreover, it
was the resulting escalation of conflicts between whites and blacks on both fronts
that ‘‘expanded the scope’’ of the dispute to include Washington officials, federal
courts, the northern media, and national public opinion. Court decisions alone thus
did not ‘‘cause,’’ by moral inspiration, defiant black grassroots action or, by coer-
cion, federal support for the civil rights agenda. Critics like Gerald Rosenberg
(1991) are correct about this. But legal tactics pioneered by the NAACP figured
very prominently in elevating civil ‘‘rights’’ claims and intensifying the initial terms
of racial struggle in the south.

Similar dynamics have been evident in the movements for the rights of the
disabled, gay rights, animal rights, and women’s rights in the United States. These
examples are especially interesting because they demonstrate that conclusive, far-
reaching victories in courts or other official forums are not necessary to achieve this
legal catalyzing effect. The wage equity issue in the United States, for example,
largely developed in response to the limitations of traditional court-approved af-
firmative action policies for remedying discrimination against women workers
locked into segregated jobs. After a string of defeats in the 1970s, the wage equity
movement won a small victory in wage discrimination law at the Supreme Court
level and one pathbreaking lower court ruling, which later was overturned on
appeal. But in the five-year interim between the first and the last of these three
rulings, movement leaders effectively used legal actions – despite doctrinal case law
limitations – to organize women workers in hundreds of workplaces around the
nation. A massive publicity campaign focusing on court victories initially put
the issue on the national agenda and alerted leaders that wage equity was ‘‘the
working women’s issue of the 1980s.’’ Lawsuits were then filed on behalf of working
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women as the centerpiece of a successful union and movement organizing strategy in
scores of local venues around the nation. Again, the evidence suggests not that court
decisions worked to ‘‘enlighten’’ working women about their subordination, as
sometimes is claimed. Rather, sustained legal action over time worked to render
employers vulnerable to challenge, to expand the resources available to working
women, to provide them with a unifying claim of egalitarian rights, and to increase
both their confidence and sophistication in advancing those claims (McCann, 1994).

These latter insights are particularly relevant to appreciating the considerable
power of human rights advocacy in defining challenges to authoritarian regimes.
Indeed, framing social issues as human rights issues has often been quite effective
and empowering for movement mobilization. Rick Abel (1995) has shown how
‘‘speaking law to power’’ provided a powerful orienting frame for mobilizing chal-
lenges to apartheid in South Africa. The enterprise of renaming women’s rights as
human rights, and specifically of challenging female circumcision as violence against
women, has redefined the symbolic terrain of struggle and mobilized nongovern-
mental organizations (NGOs) in support of women’s issues around the globe in
recent decades (Keck and Sikkink, 1998). There is also evidence that rights advo-
cacy, often supplemented by litigation or other legal tactics, has generated consider-
able movement-building impetus in the European Union (Cichowski, 2002) and
various parts of Latin America (Cleary, 1997; Meili, 2001).

Legal action often fails as a resource for expanding social movement activism, of
course, largely due to the absence of favorable social conditions. This has been the
case to some degree in various environmental justice campaigns and actions for
the poor or homeless in the United States. Many labor rights campaigns against the
sweatshop conditions of US-owned factories in developing countries and human
rights campaigns against authoritarian violence, such as the massacre of protesting
students in Mexico City’s Tlatelolco Plaza and in Central Europe (Keck and Sikkink,
1998), have proved similarly limited in capacity to mobilize strong movement
support and public attention. Feminists in Israel likewise were unable to use notable
victories in the Israeli High Court of Justice as effective grassroots mobilizing
resources. Moreover, legal tactics have arguably worked sometimes to discourage
or thwart social movement development. One common critique is that legal tactics
divert resources to lawyers who focus on litigation rather than on grassroots mobil-
ization and other forms of arguably more effective political organizing (Scheingold,
1974; McCann and Silverstein, 1998). There is some limited evidence for this
tendency in particular struggles within many countries (McCann, 1986; Rosenberg,
1991; Morag-Levine, 2001) as well as for the thesis that lawyers are often coopted
or constrained by the elite institutional relations in which they are enmeshed (Dotan,
2001; Handler, 1978). Dezalay and Garth’s (2001) argument about the containment
of human rights lawyers’ agendas in Latin America resulting from their dependence
on US foundations and target states identifies an especially discouraging pattern of
constraints in this regard.

Legal mobilization as political pressure

Other dimensions of social movement activity involve a common legal dynamic. In
particular, legal advocacy often provides movement activists with a source of insti-
tutional and symbolic leverage against opponents. This leveraging activity is closely
related to – indeed, it is the flip side of – law’s generative contributions to movement

law and social movements 513



 

building. Just as legal rights advocacy sometimes can ‘‘pull’’ in strong affirmative
support for reform goals from various groups, so can it be employed as a weapon to
‘‘push’’ otherwise uncooperative foes into making concessions or compromises. As
in movement-building efforts, this second dimension of legal mobilization usually
entails some measure of litigation or other formal legal action. Nevertheless, we
shall see that triumph in the courts is not always necessary to either short-term or
long-term successful legal leveraging.

In some respects, this is hardly a pathbreaking insight. The uses of legal tactics and
threats to compel informal resolution of everyday ‘‘private’’ disputes regarding
divorce settlement, contractual obligations, liability for property damages, and the
like are familiar to legal scholars (Galanter, 1983). However, the dialectical relation-
ship between formal and informal legal action in social reform politics has generally
received less scholarly attention (but see Handler, 1978; Olson, 1984; Silverstein,
1996).

There are several ways in which litigation often offers formidable tactical leverage
for social policy advocates. For one thing, organizations targeted by reformers often
are well aware that litigation can impose substantial costs in terms of both direct
expenditures and long-term financial burdens. Indeed, court costs in major public
disputes – over race and gender discrimination, unsafe workplaces, or environmen-
tal damage, for example – often run in the millions of dollars and can tie up
economically vital operations for years. More important, powerful public and
private interests typically fear losing control of decision-making autonomy –
whether concerning capital investment, wage policy, externalized costs, or the
like – to outside parties such as judges. Hence, they have a stake in cutting potential
losses by negotiated settlements of conflicts directly with reform activists. Finally,
the symbolic normative power of rights claims themselves should not be discounted.
Because populations around the world increasingly are responsive to rights claims,
defiant groups often can mobilize legal norms, conventions, and demands to
compel concessions even in the absence of clear judicial or other official support
(Scheingold, 1974, 1989; Handler, 1978). Again, media propensities to publicize
legal rights claims, especially when taken to official tribunes and linked to dramatic
information disclosure, often magnify the public power of legal mobilization
pressure tactics in many settings (McCann, 1994; Keck and Sikkink, 1998).

The implicit promise at stake here is that political struggles may advance more
quickly, cheaply, and effectively when conducted in the shadow of favorable legal
norms and threats of judicial intervention. Such legal gambits are hardly costless
guarantees of success for social reformers, of course. Initiating legal action often
does not generate concessions from powerful opponents, and thus may commit
movement supporters to long, costly, high-risk legal proceedings that they can afford
far less than can their institutional foes. Even more important, eventual defeat in
official forums can sap movement morale, undercut movement bargaining power,
and exhaust movement resources. Consequently, legal leveraging is most successful
when it works as an unfulfilled threat, but activists must be willing to follow through
occasionally with action or lose considerable clout. In any case, the symbolic
manifestations of law, as both a source of moral right and threat of potential outside
intervention, invest rights discourse with its most fundamental social power.

It stands to reason that legal leveraging practices tend to depend on the existence
of independent judiciaries or other official legal institutions, rules granting standing
for legal action by relevant social movement groups, and a well-developed ‘‘support
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structure’’ of lawyers, organizations, and financial resources for legal advocacy
(Epp, 1998; McCann, 1994). These conditions have long existed in the United
States, especially with the proliferation of public interest law firms and cause lawyers
in the post-World War II era. Many other nations have traditionally possessed some
but not all of these elements. For example, many nations have national courts and
constitutions, but those judiciaries often lack independence and, partially as a result,
strong networks of legal advocates for opposition movements (Epp, 1998). How-
ever, formal institutional structures, access to rights advocates, and networks of
support for legal mobilization have mushroomed across the globe at both national
and transnational levels. The explosion of human rights, environmental, peace, and
indigenous people’s NGOs and cause lawyers, along with the growth of regional
(European Court of Justice) and international (World Court, United Nations) adju-
dicatory institutions, has facilitated the rise of legal leveraging as a key tactic of
social movement politics around the globe (Sarat and Scheingold, 2001). Most
notably, as Keck and Sikkink (1998) demonstrate, transnational human rights
organizations often ally with domestic groups to produce ‘‘boomerang’’ pressures
for change that effectively bypass traditional forms of state resistance.

As noted earlier, the deployment of legal resources to pressure dominant groups
takes place at different points of movement struggles. Two types of leverage are
worth noting here.

Generating policy responsiveness

One phase of many struggles entails using legal tactics in an effort to generate
responsiveness to basic policy demands, or at least some partial concessions, by
the state or other authority. Political scientist Helena Silverstein (1996) has demon-
strated how this tactic has generated some relatively important advances by the US
animal rights movement in recent years. In a variety of instances, she illustrates,
litigation has been used to dramatize abuses of animals, to embarrass particular
institutional actors, and to win favorable media attention. When carefully coordin-
ated with demonstrations and other media events, high-profile litigation worked as a
double-barreled threat – at once mobilizing public opinion against targeted
‘‘abusers’’ and threatening costly legal proceedings and possible defeats in court.
Overall, such legal tactics have proved to be one of the movement’s most effective
modes of forcing change by state and nonstate authorities alike. Michael Paris
(forthcoming) and Douglas Reed (2001) have separately demonstrated a similar
dynamic in the very different state-level campaign for egalitarian school finance
reform in the United States.

Such examples confirm again some often overlooked aspects of legal leveraging
tactics. For one thing, these cases illustrate that repeated clear victories in court or
other official institutions are not necessary to effective legal mobilization. In many
successful struggles lawsuits failed to generate appellate decisions directly authoriz-
ing many of the new rights and remedies that activists sought. The ability at least to
win some small advances on related issues and to win standing in court for major
claims often poses enough actual costs (such as bad publicity, legal fees) and
potential risks (of judicially imposed policies) to pressure opponents into making
significant concessions. Moreover, legal tactics again tend to be most useful in
concert with other tactics, such as demonstrations, legislative lobbying, collective
bargaining, electoral mobilization, and media publicity. The fact that legal norms
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and institutional maneuvers constitute only one dimension of movement strategy
complicates evaluation of their independent contributions, to be sure. But, in each
movement noted above, both activists and specific case histories confirmed the
importance of such contingent, secondary legal actions. Other notable examples of
such legal leveraging dynamics could be cited from the environmentalist, consumer,
women’s rights, wage equity rights, civil rights, and disability rights movements in
the United States.

Legal leveraging is often different and difficult in nations with less independent
and powerful courts than in the United States. However, such tactics have generated
influence for women’s rights movements in specific European nations (Epp, 1998), in
the European Union (Cichowski, 2002), in Latin America, and in Israel, Egypt, and
other Middle Eastern nations. Human rights activity and litigation have provided a
notable force for challenging authoritarian rule in Latin America, South Africa,
Egypt, and other nations as well. Indeed, groups like Amnesty International and
broader networks of rights activists have changed the whole calculus of politics
within and between nations. Eric Feldman (2000) has demonstrated in similar
fashion how both rights and legal mobilization efforts have had far greater impact
even in Japan, a nation where independent courts and cause lawyers traditionally
have not played a major role in public policy.

Important examples where legal tactics either have failed to generate, or even
have impeded, progressive change are notable as well, however. The abortion case
arguably offers a revealing legacy. While US feminists won support for women’s
‘‘right to choose’’ in Roe v. Wade, the provision of both medical services and
financial aid to pay for exercising those rights did not materialize to any great
degree. What is more, Roe generated a significant conservative countermovement
bent on denying, or at least substantially restricting, the capacity of women to
choose the abortion option (Rosenberg, 1991). In short, legal tactics not only failed
to leverage real change; they arguably undermined the potential for change that
alternative tactics might have produced. Similar patterns of failed campaigns can be
seen in response to legal mobilization efforts around the globe, again especially in
places lacking in strong legal traditions, institutions, and support structures of
organized activists. Noga Morag-Levine (2001) has shown how litigation-focused,
rights-oriented approaches ‘‘imported’’ from the United States fail, and actually
divert effective politics, in more corporatist structures such as in Israel. Finally,
legal mobilization efforts have generated backlashes in virtually every part of the
world where social movements have attempted to challenge hierarchical social
power and authoritarian state rule.

Policy implementation and enforcement

Legal leveraging often figures prominently at the policy implementation stage of
political struggles as well. This is important, for gaining acceptance of new laws or
policies ‘‘on the books’’ without effective policy implementation processes accom-
plishes little. And it is at this stage that many scholars, with some justification, have
contended that legal tactics are relatively limited in significance. The most common
explanation for this tendency is that both national and transnational courts gener-
ally lack the independence and resources to enforce their decisions against recalci-
trant groups in government and society alike (Rosenberg, 1991; Handler, 1978;
McCann, 1986; Scheingold, 1974).
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Nevertheless, legal mobilization studies have provided some useful insights into
how law can and does matter sometimes for struggles over policy implementation.
In particular, a host of empirical inquiries have documented how legal tactics – and
especially actual or threatened litigation – can help movement activists to win voice,
position, and influence in the process of reform policy implementation, whether
sanctioned by state or nonstate authorities. These include policy areas regarding the
environment, gender and race discrimination, and the rights of the disabled, among
others in the United States. There is evidence for similar dynamics in the European
Union and in various nations around the world, but the politics of legal leveraging at
implementation has been studied rather less than other stages of social movement
activity.

Law is often especially important to one specific aim of many ‘‘outsider’’ groups –
that of ‘‘formalizing’’ policy formulation and implementation processes. Formality,
as understood here, refers to the degree to which relations are conducted according
to procedures and standards that are public, general, explicit, and uniform (Lowi,
1979). The basic supposition here is that dominant groups tend to prefer relatively
insular (autonomous or hidden) modes of highly discretionary policy implementa-
tion unhampered by standardized procedures, substantive guidelines, high visibility,
and outside supervision. In such informal settings, established prerogatives of pre-
vailing elites can more easily prevail to minimize costs, maintain control, and protect
their own privileges while granting empty symbolic gestures to challengers. By
contrast, marginalized groups usually benefit from more formalized processes
where specified procedural rights and substantive standards can be employed to
render accountable dominant interests who control the bulk of material and organ-
izational resources (Delgado et al., 1985).

Social movement groups often use litigation specifically to create such formal
institutional access to state power as well as to apply pressure to make that access
consequential. In this way, legal resources often provide a series of more refined
tools – basic procedures, standards, and practices – along with blunt leveraging
tactics for shaping the ‘‘structure’’ of ongoing administrative relations at the ‘‘re-
medial’’ stage of struggles over policy (Galanter, 1983). For example, sociologist
Lauren Edelman (1990) has demonstrated how employers routinely established in-
house offices to avoid litigation and maintain an appearance of good faith compli-
ance with race-based affirmative action principles in the United States during the
1970s. While initially established for largely deceptive or defensive purposes, such
offices often mobilized antidiscrimination norms and the specter of litigation to
force ‘‘real’’ changes from within many corporate and state institutions. In many
nations, this concern for formality likewise has led human rights and other activists
to work for increased independence of courts, of judicial appointments, of the legal
profession, and of procedures identified with the ‘‘rule of law’’ in an effort to provide
leverage against recalcitrant state and social interests. Indeed, transnational NGOs,
local opposition groups, and judges often form alliances that strengthen courts and
groups alike against authoritarian or undemocratic rule. This process can be seen in
Egypt, Israel, various Latin American nations, and the European Union since the
1980s, and even to some degree in various historical moments of American politics.

Of course, as judicial impact studies suggest, legal leveraging often offers as little
to reformers in policy implementation battles as at other stages of struggle (Handler,
1978). The fact that judges and other legal officials shrink from cases requiring great
technical knowledge and experience may make leveraging tactics less effective
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generally at the policy implementation stage. Moreover, openly hostile courts again
often greatly undercut opportunities and deny resources in ways that actually
disempower movement actors in the policy process. And, again, even where courts
act favorably for disadvantaged groups, injustice in most institutional settings will
go unchallenged in the absence of well-organized constituencies willing to mobilize
legal resources for change. Indeed, apparent advances in official law may even add
insult to injury for marginalized citizens lacking organizational resources. In short,
law’s relative formality often does not help reformers, and may constitute a consider-
able constraint on action. Again, understanding these variations requires analysis of
law’s workings within the larger web of social relations where struggle occurs.

The legacy of law in/for struggle

A final phase or dimension of movement activity requires the most complex, subtle,
and unique reflections both about law and about social change. This is often labeled
the ‘‘legacy’’ phase. It concerns the aftermath of movement struggles for people,
relationships, and institutions throughout society. Legacies surely include movement
agents and targets of specified policy reform actions, but also include far more
general, often unintended implications as well. These latter sorts of implications
are the least studied aspect of law and change, so I will rely heavily on my own
research to very briefly illustrate the point.

In my own studies of wage equity in over a dozen organizational settings in the
United States, I found that the direct and tangible policy accomplishments were
modest but important (McCann, 1994). While women’s jobs were accorded rather
less than full equity, women often received raises of 10 to 25 percent in their wages.
But my interviews with women revealed that was not the only, or even the most
important, gain. Rather, women workers repeatedly talked to me about matters of
what we might call workplace empowerment. They told me about how their sense
of efficacy as citizens was greatly enhanced, and even more how their identification
with other women workers had been increased markedly. This was related to a
growth in the organizational power of women within their unions, and of their
unions relative to their employers. Many women specifically talked about the
significance of increased ‘‘rights consciousness’’ that resulted from the legal mobil-
ization efforts around wage equity. The result is that, in most workplaces, the pay
equity struggle quickly gave rise to new issue demands for maternity leave, fringe
benefits, job mobility opportunities, better work conditions, and the like.

Such evidence makes it hard to deny that law and legal mobilization activity made
a difference in many people’s lives and institutional situations. At the same time, my
study did not find this same outcome everywhere. In some venues, there was little
clear trace of positive change; in some workplaces, conditions had even deteriorated
and women involved in the earlier struggle had largely given up or left. Similarly
mixed legacies can be traced in the aftermath of the black civil rights movement, the
second wave of women’s rights activism, environmental legal advocacy, prisoner
rights advocacy, animal rights movements, and other movements in the United
States. Yet other movements – including gay and lesbian rights advocacy, welfare
rights, advocacy for the homeless – have found very little at all to cheer about in the
records of legal action. Indeed, legal rights claiming and appeals to official legal
institutions in many cases have generated far more ‘‘backlash’’ or countermobiliza-
tion from reactionary political forces in the United States (Rosenberg, 1991;
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Goldberg-Hiller, 2002). It is more daunting to assess the legacies of legal mobiliza-
tion by social movements in other parts of the world, but evidence likewise
suggests a wide range of implications. Specific human rights struggles have often
generated considerable drama and transformed the terms of political struggles,
but patterns of significant change in social relations, state power, and material
welfare have been more variable. As noted above, legal mobilization efforts have
generated the full gambit of short-term impacts on social relations, and the longer
term implications – from transformative legacies to backlash – are only to be
expected.

That brings us back to the starting point on which most analysts agree: legal
mobilization does not inherently disempower or empower citizens. How law matters
depends on the complex, often changing dynamics of context in which struggles
occur. Legal relations, institutions, and norms tend to be double-edged, at once
upholding the larger infrastructure of the status quo while providing many oppor-
tunities for episodic challenges and transformations in that ruling order (Scheingold,
1974).

New Directions in Research

Given the emphasis on the inherent indeterminacy of law and politics that informs
this essay, it should not be surprising that I conclude by emphasizing both the vast
opportunities and great need for new research on the topic of law and social
movements. Limited space permits only brief suggestions about further directions
for study.

1 Sociolegal theory and social movement theory, I noted at the outset, have been
joined relatively infrequently in scholarly study. One goal of this essay has been
to demonstrate the value of much more empirical and theoretical inquiry that
connects these two traditions.

2 Legal mobilization politics has very rapidly become a familiar activity of social
movements around the world. More comparative cross-national and trans-
national study is needed on the topic. In particular, studies that engage with,
build on, transcend, and challenge existing theorizing developed largely out of
the American experience are necessary.

3 This essay has noted several times how legal mobilization politics seems both to
depend on and to contribute to robust, independent courts, judges, and legal
professions. This relationship deserves considerable empirical and theoretical
exploration in a variety of national, subnational, and transnational contexts.

4 Much critical literature has suggested not only that legal mobilization produces
a relatively feeble form of politics, but that it tends to generate countermobiliza-
tions of unique scale and success. These questions about the efficacy and legacy of
legal mobilization deserve study in a variety of institutional and cultural contexts.

References

Abel, R. (1995) Politics by Other Means: Law in the Struggle Against Apartheid, 1980–1994.
New York: Routledge.

law and social movements 519



 

Bogart, W.A. (2002) Consequences: The Impact of Law and its Complexity. Toronto:
University of Toronto Press.

Brigham, J. (1996) The Constitution of Interests: Beyond the Politics of Rights. New York:
New York University Press.

Brown v. Board of Education (1954) 347 U.S. 483
Buechler, S.M. and Cylke, F.K., Jr. (eds.) (1997) Social Movements: Perspectives and Issues.
Mountain View, CA: Mayfield Publishing Co.

Cichowski, R.I. (2002) ‘‘ ‘No discrimination whatsoever’: Women’s transnational activism and
the evolution of European sex equality policy,’’ in N. Naples and M. Desai (eds.), Women’s
Community Activism and Globalization. New York: Routledge, pp. 220–38.

Cleary, E.L. (1997) The Struggle for Human Rights in Latin America. Westport, CT: Praeger.
Delgado, R., Dunn, C., and Hubbert, D. (1985) ‘‘Fairness and formality: Minimizing the risk
of prejudice in alternative dispute resolution,’’ Wisconsin Law Review 85: 1359–405.

Dezalay, Y. and Garth, B.G. (2001) ‘‘Constructing law out of power: Investing in human rights
as an alternative political strategy,’’ in A. Sarat and S. Scheingold (eds.), Cause Lawyering
and the State in the Global Era. Oxford: Oxford University Press, pp. 354–81.

Dotan, Y. (2001) ‘‘The global language of human rights: Patterns of cooperation between state
and civil rights lawyers in Israel,’’ in A. Sarat and S. Scheingold (eds.), Cause Lawyering and
the State in a Global Era. Oxford: Oxford University Press, pp. 244–63.

Edelman, L. (1990) ‘‘Legal environments and organizational governance: The expansion of
due process in the American workplace,’’ American Journal of Sociology 97: 1531–76.

Epp, C. (1990) ‘‘Connecting litigation levels and legal mobilization: Explaining interstate
variation in employment civil rights litigation,’’ Law and Society Review 18: 551–82.

Epp, C. (1998) The Rights Revolution: Lawyers, Activists, and Supreme Courts in Compara-
tive Perspective. Chicago: University of Chicago Press.

Feldman, E.A. (2000) The Ritual of Rights in Japan: Law, Society, and Health Policy.
Cambridge, UK: Cambridge University Press.

Forbath, W.E. (1991) Law and the Shaping of the American Labor Movement. Cambridge,
MA: Harvard University Press.

Galanter, M. (1983) ‘‘The radiating effects of courts,’’ in K.D. Boyum and L. Mather (eds.),
Empirical Theories of Courts. New York: Longman, pp. 117–42.

Goldberg-Hiller, J. (2002) The Limits to Union: Same-Sex Marriage and the Politics of Civil
Rights. Ann Arbor: University of Michigan Press.

Haltom, W. (1998) Reporting on Courts: How the Mass Media Cover Judicial Actions. New
York: Wadsworth.

Handler, J.F. (1978) Social Movements and the Legal System: A Theory of Law Reform and
Social Change. New York: Academic Press.

Hunt, A. (1990) ‘‘Rights and social movements: Counter-hegemonic strategies,’’ Journal of
Law and Society 17: 309–28.

Keck, M.E. and Sikkink, K. (1998) Activists Beyond Borders: Advocacy Networks in Inter-
national Politics. Ithaca, NY: Cornell University Press.

Lowi, T.J. (1971) The Politics of Disorder. New York: Basic Books.
Lowi, T.J. (1979) The End of Liberalism: The Second Republic of the United States. New
York: Norton.

McAdam, D. (1982) Political Process and the Development of Black Insurgency, 1930–1970.
Chicago: University of Chicago Press.

McCann, M.W. (1986) Taking Reform Seriously: Critical Perspectives on Public Interest
Liberalism. Ithaca, NY: Cornell University Press.

McCann, M.W. (1994) Rights at Work: Pay Equity Reform and the Politics of Legal Mobil-
ization. Chicago: University of Chicago Press.

McCann, M. and March, T. (1996), ‘‘Legal tactics and everyday resistance: A political science
assessment,’’ Studies in Law, Politics, and Society 15(Winter): 207–36.

520 michael mccann



 

McCann, M.W. and Silverstein, H. (1998) ‘‘The ‘lure of litigation’ and other myths about
cause lawyers,’’ in A. Sarat and S. Scheingold (eds.), The Politics and Practice of Cause
Lawyering. New York: Oxford University Press, pp. 261–92.

Meili, S. (2001) ‘‘Latin American cause-lawyering networks,’’ in A. Sarat and S. Scheingold
(eds.), Cause Lawyering and the State in the Global Era. Oxford: Oxford University Press,
pp. 307–33.

Meranto, O. (1998) ‘‘Litigation as rebellion,’’ in A. Costain and A. McFarland (eds.), Social
Movements and American Political Institutions. Lanham: Rowman and Littlefield,
pp. 216–32.

Merry, S.E. (1985) ‘‘Concepts of law and justice among working-class Americans: Ideology as
culture,’’ Legal Studies Forum 9: 59–70.

Minow, M. (1987) ‘‘Interpreting rights: An essay for Robert Cover,’’ Yale Law Journal 96:
1860–915.

Morag-Levine, N. (2001) ‘‘The politics of imported rights: Transplantation and transform-
ation in an Israeli environmental cause-lawyering organization,’’ in A. Sarat and S. Schein-
gold (eds.), Cause Lawyering and the State in the Global Era. Oxford: Oxford University
Press, pp. 334–53.

Morris, A. (1984) The Origins of the Civil Rights Movement. New York: Free Press.
Olson, S.M. (1984) Clients and Lawyers: Securing the Rights of Disabled Persons. Westport,
CT: Greenwood Press.

Paris, M. (forthcoming) Educational Inequality on Trial: Legal Mobilization and the Politics
of School Finance Reform. Cambridge, UK: Cambridge University Press.

Piven, F.F., and Cloward, R.A. (1979) Poor People’s Movements: Why They Succeed, How
They Fail. New York: Vintage.

Reed, Douglas (2001) On Equal Terms: The Constitutional Politics of Educational Oppor-
tunity. Princeton, NJ: Princeton University Press.

Roe v. Wade (1973) 410 U.S. 113.
Rosenberg, G. (1991) The Hollow Hope: Can Courts Bring About Social Change? Chicago:
Chicago University Press.

Sarat, A. and Scheingold, S. (eds.) (2001) Cause Lawyering and the State in the Global Era.
Oxford: Oxford University Press.

Scheingold, S.A. (1974) The Politics of Rights: Lawyers, Public Policy, and Political Change.
New Haven, CT: Yale University Press.

Scheingold, S.A. (1989) ‘‘Constitutional rights and social change,’’ in M.W. McCann and
G.L. Houseman (eds.), Judging the Constitution. Glenview, IL: Scott, Foresman and Little,
Brown, pp. 73–91.

Schneider, Elizabeth M. (1986) ‘‘The dialectic of rights and politics: Perspectives from the
women’s movement,’’ New York University Law Review 61: 589–652.

Silverstein, H. (1996) Unleashing Rights: Law, Meaning, and the Animal Rights Movement.
Ann Arbor: University of Michigan Press.

Tarrow, S. (1983) Struggling to Reform: Social Movements and Policy Change During
Cycles of Protest, Occasional Paper #15. Center for International Studies, Cornell
University.

Thompson, E.P. (1975) Whigs and Hunters: The Origin of the Black Act. New York:
Pantheon.

Tilly, C. (1984) ‘‘Social movements and national politics,’’ in C. Bright and S. Harding (eds.),
Statemaking and Social Movements. Ann Arbor: University of Michigan Press.

Turk, A. (1976) ‘‘Law as a weapon in social conflict,’’ Social Problems 23: 276–91.
Zemans, F.K. (1983) ‘‘Legal mobilization: The neglected role of law in the political system,’’
American Political Science Review 77: 690–703.

Zirakzadeh, C.E. (1997) Social Movements in Politics: A Comparative Study. London: Long-
man.

law and social movements 521



 

Further Reading

Guidry, J.A., Kennedy, M.D., and Zald, M.N. (eds.) (2000) Globalizations and Social Move-
ments: Culture, Power, and the Transnational Public Sphere. Ann Arbor: University of
Michigan Press.

Santos, B.S. (1995) Toward a New Common Sense: Law, Science, and Politics in the Paradig-
matic Transition. New York: Routledge.

Stychin, C.F. (1998) A Nation by Rights: National Politics, Sexual Identity Politics, and the
Discourse of Rights. Philadelphia: Temple University Press.

Trubeck, D.M., Dezalay, Y., Buchanan, R., and Davis, J.R. (1994) ‘‘Global restructuring and
the law: Studies of the internationalization of legal fields and the creation of transnational
arenas,’’ Case Western Law Review 44: 407–98.

522 michael mccann



 

28
‘‘The Dog that Didn’t Bark’’:
A Sociolegal Tale of Law,
Democracy, and Elections

Stuart A. Scheingold

It was not necessary to believe that elections and the first government in which everyone
would have a vote would stop the AK-47s and petrol bombs, defeat the swastika
wearers, accommodate the kinglets clinging to the knobkerries of ethnic power, master
the company at the Drommedaris; no purpose in giving satisfaction to prophets of
doom by discussing with them the failure of mechanisms of democracy ‘‘free and fair’’,
in other countries of the continent.

– At last – a year, a month, an actual day! – our people are coming to what we’ve fought
for. They can’t be cheated! It can’t happen! Not to us. We can’t let it! What a
catastrophe if people started thinking it’s not worthwhile voting because whatever
they do the old regime will rig the thing.

(Gordimer, 1995: 294–5)

Lawyers are attached to public order beyond every other consideration, and the best
security of public order is authority. It must not be forgotten, also, that if they prize
freedom much, they generally value legality still more: they are less afraid of tyranny
than of arbitrary power; and provided the legislature undertakes of itself to deprive men
of their independence, they are not dissatisfied.

(Tocqueville, 1959: vol. 1: 285)

At least at first glance, the primary contribution of law to democracy might seem
obvious and directly related to protecting electoral accountability. There is scholarly
research on how to ensure fair and free elections and on the democratic implications
of different kinds of electoral systems – one person one vote, proportional repre-
sentation, single-member districts, gerrymandering, and the like (Grofman and
Lijphart, 1986). Sociolegal scholars, however, have not investigated these matters.
Instead, their efforts to understand how law, elections, and democracy contribute to
one another have focused on legal accountability and largely ignored electoral
accountability.

Sociolegal scholarship has largely neglected the study of elections, because, I will
argue, of a belief that legal accountability, or the rule of law, makes a unique and
elemental contribution to democracy. According to this distinctively legal way of



 

thinking, electoral accountability, though a necessary condition of democracy, be-
comes a sufficient condition only in combination with legal accountability. Without
legal accountability, electoral accountability is deemed incomplete, unreliable, and
self-destructive.

While intrinsic to sociolegal studies, this approach has its origins in a longstanding
canon generated within classical political theory and jurisprudence – what I will
henceforth refer to as the classical canon. Sociolegal studies borrows from, adapts,
and, to some extent, challenges this classical canon. According to the classical
canon, legal accountability protects against too much democracy by way of rights,
which insulate civil society from unwarranted intrusions by a state in the grip of
intemperate egalitarian objectives. In contrast, sociolegal scholarship sees legal
rights as weapons against inequality and too little democracy – a means of correcting
injuries done to democracy by a state working in league with, and at the behest of,
powerful interests. Despite dramatically different diagnoses of the problem, then,
legal accountability emerges as a necessary corrective to shortcomings that are
inherent in the electoral process, irrespective of how fairly it is organized and
administered.

This is complex and contested intellectual terrain in which competing premises
about both democracy and law yield multiple narratives. My goal in this essay is not
to choose among these narratives. Instead, I want to indicate how the intellectual
community comprising sociolegal scholars has used social theory and empirical
research to destabilize the classical canon and to enhance and enrich our understand-
ing of the relationships among law, elections, and democracy.

. Sociolegal research began by revealing gaps between the law on the books and
the law in action. This mostly positivistic social science research often generated
quantitative data and subjected it to tests of statistical significance. Sociolegal
theorists used the resultant findings to explain and to remedy the classical
understanding of law and democracy, without rejecting it.

. More recently, sociolegal theorists have made a sharp break with the classical
canon, seeking to replace it with a radically reformulated understanding of both
democratic aspirations and legal accountability. At the same time, sociolegal
researchers have deployed interpretive research methods borrowed from cultural
anthropology to analyze culture and consciousness among individuals and
within primary groups. The findings from this research, I will argue, feed into
the search for a more robust democracy and for a suitably reformulated legality.

In sum, sociolegal scholarship both builds on and questions the classically derived
affinities between legality and democracy. Accordingly, it is necessary to begin with
the classical canon before considering the challenges to it posed by sociolegal theory
and empirical research.

The Classical Canon

According to classical political theory and jurisprudence, law and democracy have
developed in tandem and are interdependent. Political theorists see order as a
precursor to, and a necessary but an insufficient condition of, democracy. This
view builds from the Hobbesian insight that without law, there can be no order
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and without order, there can be no freedom. Subsequently, democratic theorists
adapted Hobbes’s undemocratic insight by incorporating expanded conceptions of
political freedom and political accountability – thus creating liberal democracy.

Liberal democratic political theory

Hobbesian conceptions of order and freedom are widely regarded in modernist
accounts as a kind of prelude to democracy. Bridging the gap between Hobbesian
order and liberal democratic order are constitutionalism and individual rights, two
quintessentially legal phenomena associated with John Locke and, thus, with liberal
democracy.

Constitutionalism, rather like Hobbesian order, is more about peace than democ-
racy. Constitutionalism does, however, impose non-Hobbesian accountability on the
ruler – thus creating a distinctively legalized vision of political authority. Constitu-
tionalism, according to David Held, leads to a state that is ‘‘restricted in scope and
constrained in practice in order to ensure the maximum possible freedom of every
citizen’’ (1995: 50). The result is both a more expansive notion of freedom and the
seeds of popular sovereignty. It is in this sense that Locke declared ‘‘Wherever Law
ends Tyranny begins’’ (quoted by Held, 1995: 44).

If, however, constitutionalism takes a step toward popular sovereignty and
democracy, their realization requires much more. Accordingly, Held goes on to
distinguish between two kinds of modern states:

. a constitutional ‘‘modern state which circumscribes power and provides a regu-
latory mechanism and checks on rulers and ruled alike’’ (ibid.: 49),

. a democraticmodern state ‘‘in which ‘rulers’ are representatives of, and account-
able to, citizens’’ (ibid.).

The latter required the introduction of individual rights constituting citizens and
citizenship within a political community. The liberal democratic state that emerged
rested on a combination of civil rights among citizens and political rights that
invested citizens in, and protected them from, the state. The former rights were to
maintain the integrity of civil society and the latter to assure democratic account-
ability and the autonomy of individual citizens (Held, 1995: 50).

For the purposes of this essay, it will be important to distinguish this liberal
vision of democracy from the social democratic and the emancipatory (or postmod-
ern) versions associated with sociolegal scholarship. Whereas liberal democracy
aspires primarily to freeing individuals and civil society from an abusive and non-
accountable state, the core aspiration of social democracy is to redress material
privation. As Held puts it, social democratic rights are directed at incorporating
‘‘redistributive welfare measures – including measures introducing social security,
public health provision and new forms of progressive taxation’’ (1995: 69). More
broadly, the distinctions among the liberal, social democratic, and emancipatory
iterations of democracy emerge, respectively, from the three so-called generations
of rights.

. First-generation rights are associated with the rule of law and social contract
theory. They tend to be negative – limiting interference by the state and other
social actors and protecting liberty, privacy, due process, and the like. However,
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first-generation rights also include positive rights to political participation like
free speech, franchise, running for office, and so forth.

. Second-generation rights have to do with economic and social well-being. They
include, for example, education, health care, minimum income, secure employ-
ment, workplace organization, food, housing, social security. These second-
generation rights were first articulated in social democratic theory.

. Third-generation rights include sweeping and controversial claims to communal
goods. These include peace, security, a healthy environment, safe natural
resources, and group self-determination. In this essay, these third-generation
rights are identified with emancipatory democracy.

The progression among rights’ generations introduces tensions into democratic
theory. The democratic claim of first-generation rights is that it is necessary to
protect citizens and civil society from the power of the state. Conversely, in the
name of social democracy, second-generation rights invoke the state’s power to
intrude into civil society in order to protect the haves from the have-nots. Third-
generation rights muddy the water still further, because they do not identify the
institutions that are responsible for their realization. Second- and third-generation
rights also challenge classical legality, to which we now turn.

Liberal democratic legality

According to classical political theory, constitutionalism represented the first step
from a rudimentary Hobbesian conception of law as command to legality as a
precondition of democracy.

Constitutionalism defines the proper forms and limits of state action, and its elabor-
ation over time as a set of doctrines and practices helped inaugurate one of the central
tenets of European liberalism: that the state must be restricted in scope and constrained
in practice in order to ensure the maximum possible freedom of every citizen. (Held,
1995: 50)

From this perspective, the transition to democracy occurs when constitutionalism
and accountability are combined.

Classical legal theory contributes to this progression:

. the rule of law: a more fully realized iteration of the connections among legality,
constitutionalism, and legitimate authority;

. enforceable individual rights as the agent of liberal democratic legal account-
ability.

The former derives from legal positivism and the latter from neonatural law theory.
Neonatural law’s contribution to democratic accountability is, we will see, emphat-
ically liberal – enabling liberal democracy while obstructing the realization of social
democratic and emancipatory democracy.

Among contemporary legal positivist theorists of the common law world H.L.A.
Hart is the most widely recognized and eloquent voice. His contribution to a full-
blown legal theory of legitimate political authority is, as I see it, direct and relatively
straightforward. Hart’s comprehensive and coherent legality is anchored in a rule of
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recognition from which flows an integrated system of secondary and primary rules.
This legality is comprehensive in that it covers a multiplicity of relationships – with
primary rules imposing behavioral obligations and secondary rules conferring power
to make and alter primary rules (Hart, 1961: 77–96). It is coherent in that the rules
are consistent with one another, according to principles set forth in the rule of
recognition – the constituent act. As such, Hart, takes us from the nonaccountability
of John Austin’s conception of law as coercive commands of the sovereign (ibid.:
18–25) to the brink of a theory of liberal democratic legality.

Neonatural theorists then take us over the brink to liberal democratic legality.
They link legality as a guarantor of legitimate political authority to legality as an
agent of individual rights, and thus of democratic accountability. Lon L. Fuller
begins from the premise that the essence of law is ‘‘subjecting human conduct to
the governance of rules’’ (1964: 162). But this is possible, he argues, only insofar as
law sticks to certain standards. Thus, for example, people can conduct themselves
according to rules only if these rules are clear enough to be understood, only if they
are not retroactive, and so forth. When taken together, according to Fuller, the
standards that must be met if human conduct is to be truly subjected to
the governance rules add up to a kind of moral code – what he refers to as the
‘‘inner morality of law.’’ It is moral, according to Philip Selznick, in identifying a
distinctively legal ideal (1962: 177) and internal because it has ‘‘to do with the way
rules are made and with how they are applied’’ (ibid: 173). As such, it is both an
agent of legitimate authority and an agent of public accountability. ‘‘The essential
element of legality. . . is the governance of official power by rational principles of
civic order’’ (pp. 171–2). While neither Selznick nor Fuller offers a fully realized
theory of individual rights, much less a catalog of first-generation liberal democratic
rights, they do identify legality with the right to have rights.

From a slightly different perspective, the internal morality of law requires a
coherent complex of rules that specify legal obligations in a timely, clear,
and noncontradictory manner. It follows that coherence is dependent on a well-
developed system of legal reasoning, which articulates rules, structures, and the
relationships among them. While it is intricate, and thus difficult to master, legal
reasoning nevertheless constitutes a public language that is universally accessible –
albeit only indirectly through the intervention of those with legal training. As such,
legality empowers individuals to act on their own behalf as well as to call the state to
account.

With all of that said, it remains true that two prominent and widely accepted
distinctions in classical legal theory strongly suggest that legality’s affinities to
democracy begin and end with liberal democracy. On the one hand, this liberal–
legal connection can be traced to the distinction drawn within classical legality
between law and politics. Thus, in the United States, the judicial activism associated
with the civil rights movement and thus with opening American political and social
institutions to African Americans was regularly denounced by those with commit-
ments to classical legality. According to Alexander Bickel and others, the Consti-
tution vests the resolution of such disputes in the duly elected representatives of the
American people and not the ‘‘countermajoritarian’’ federal courts (Bickel, 1962:
16–23). There is a double irony to this affirmation of majoritarianism. Legality was
traditionally viewed as a protection against majoritarian rights abuses. Secondly,
redressing the denial of the rights of African Americans constituted American
democracy’s major move forward.
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Similarly, Fuller’s distinction between law and economics rooted in his conception
of classical legality renders law largely incompatible with the mission of adminis-
trative agencies, and thus with social democracy. Administrative agencies are at the
core of the welfare state, because they are its primary instruments for addressing
problems of poverty and material inequality. According to Fuller, legality serves
settled expectations by the dependable enforcement of established rights and rules.
Conversely, administrative agencies are supposed to maximize outcomes and thus
rely on marginal utility calculations, which put settled rules at risk. For example,
consider the choice between enforcing a rule against anticompetitive practices and
overlooking those violations in response to an economic calculation concerning the
health and vitality of the market (Weaver, 1977). For Fuller, this is not about
democracy but simply about acknowledging the distinctive and mutually exclusive
terrain of law and economics. Still the implications are clear. To pursue social
democracy is, ipso facto, to jeopardize legal accountability, which is, according to
the classical canon, essential to democracy.

In sum, classical legality, which puts first-generation political and civil rights beyond
the reach of electoral accountability, is not only compatible with, but constitutive of,
liberal democracy. Conversely, the protections of classical legal accountability do
not extend to the second-generation rights associated with social democracy nor
to the third-generation rights, which define emancipatory democracy. Indeed, with
respect to these second- and third-generation rights classical legal accountability is
more enemy than ally.

Reformist Sociolegal Studies: From the

Classical Canon to Social Democracy

Beginning in the late 1950s, deviant American social scientists challenged the liberal
democratic paradigm – in particular consensus pluralism and the halfhearted inter-
ventions of the US welfare state. At its inception in the 1960s, sociolegal studies
joined this challenge by contributing supportive empirical research and by
reworking classical legal theory. Empirical sociolegal research revealed evidence of
the shortcomings of classical legal accountability. In addition, sociolegal theorists
revised classical legality to better protect first-generation rights and to validate
second-generation rights associated with social democracy.

This is not the place to detail the disenchantment with liberal democracy among
social scientists. Three related lines of argument and research are, however, espe-
cially relevant to sociolegal inquiry.

. C. Wright Mills and others challenged the assumption of a relatively even distri-
bution of political power. Mills identified an interdependent ‘‘power elite’’
whose ‘‘unity rests upon the corresponding developments and the coinci-
dence of interests among economic, political, and military organizations’’ (1957:
292).

. E. E. Schattschneider (1960) and Peter Bachrach and Morton Baratz (1970) went
on to analyze the unobtrusive process – ‘‘the mobilization of bias’’ – through
which those with disproportionate power exercised it less to suppress opposition
than to deny it voice.
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. Frances Piven and Richard Cloward (1971) charged that welfare benefits were
not only inadequate but were used to regulate the poor rather than to reduce
inequality and poverty.

Viewed from these new perspectives, liberal democracy was doubly problematic.
The unequal distribution of political power meant that pluralist bargains were
regularly struck at the expense of society’s most vulnerable groups – providing
them with inadequate resources and treating them more as serfs than as citizens.

Sociolegal studies began to flourish in this intellectual climate and in rough
parallel with the civil rights, antiwar, antipoverty, and environmental movements
of the 1960s and 1970s. On the one hand, sociolegal research documented how the
broader context of social, economic, and political inequality compromised equality
before the law. On the other hand, sociolegal theorists, drawing inspiration from
‘‘movement’’ politics, reimagined legal accountability to increase its contribution to
the reduction of inequality.

Events in the United States – like the ‘‘massive resistance’’ to civil rights in the
South and the repression of the antiwar movement – were widely read as a measure
of the gap between what classical legality promised and what it delivered. Yet it
seemed equally clear in the heady days of Lyndon Johnson’s war on poverty and the
Kerner Commission’s report on violence, that delivery was tantalizingly close and
that legality could contribute to it. In short, both rights-based activism and the
sociolegal research that analyzed and charted its progress rested on faith in
the underlying, but insufficiently realized, structural affinities between legality and
democracy.

More recently, sociolegal researchers working in settings where neither the rule of
law nor liberal democracy can be taken for granted have, however, developed a
renewed and less jaundiced interest in liberal democracy and liberal legality. These
inquiries highlight efforts to mobilize liberal legality against the repressive practices
of autocratic regimes and on behalf of groups who because of their outsider status
are denied basic rights in otherwise democratic states. In these precarious circum-
stances, legal accountability serves its classic compensatory role as a counterweight
to the shortcomings of electoral accountability.

The limits of classical legal accountability: Inequality before the law

Sociolegal scholarship got underway largely through a comprehensive inquiry into
the divergence between law in action and law on the books. Among other things
revealed by this inquiry were the hollowness of formal equality and the limited
efficacy of constitutional constraints on governmental power. Insofar as the hall-
marks of classical legality were often no more than empty promises, so too was legal
accountability’s putative contribution to liberal democracy.

The emblematic, and indeed the seminal, work here was Marc Galanter’s (1974)
analysis of ‘‘Why the ‘haves’ come out ahead.’’ Galanter’s central thesis was that
beneath the appearance of equal justice under law, ‘‘repeat players’’ in the legal
process had a decisive advantage over ‘‘one shotters.’’ These repeat players were,
moreover, overwhelmingly drawn from among the privileged and powerful, while
one-shotters were just as overwhelmingly numbered among the inefficacious and
dispossessed. Both Galanter’s findings and his mode of inquiry – looking beneath the
reassuring surface of formal equality – became defining elements of sociolegal
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scholarship. Similarly, Joel Handler (1966) led the way in exposing the inadequacy
of the due process protections afforded welfare recipients against the mean-spirited
and abusive procedures of the state agencies on which they depended. This work,
as well as other research on welfare dependency, demonstrated legality’s complicity
in welfare’s regulating rather than liberating the poor, as Piven and Cloward
charged.

This scholarship led inescapably to the conclusion that law and courts were more
likely to ignore than to embrace egalitarian values. Moreover, sociolegal research by
political scientists demonstrated the disappointing policy consequences of those
relatively rare instances when courts embraced egalitarian values. ‘‘Compliance’’
and ‘‘impact’’ research documented how, why, and to what extent judicial decisions
failed to become operative public policy. The controversial matters that were ex-
plored in this research included educational and social desegregation, school prayer,
and defendants’ rights. Virtually everywhere they looked – at administrative agen-
cies, political leadership, and the public – researchers uncovered widespread resist-
ance to, and neglect of, judicial decrees (Canon and Johnson, 1999). Absent the
political will to enforce judicial decisions, the courts could do little to redress the
unequal distribution of resources within the polity.

Most fundamentally, sociolegal research cast doubt on one of the mainstays of the
classical canon, the much vaunted autonomy of the law:

. if in matters of public policy the courts cannot assure remedies for the rights that
they articulate the political dependence of the courts is undeniable;

. if the ‘‘haves’’ do reliably come out ahead, law, like politics, is responsive to
differentials in status and material resources.

In sum, the initial thrust of sociolegal research was to call into question the under-
lying integrity of constitutional legality, while at the same time casting seemingly
decisive doubt on legal accountability as a guardian of liberal democracy.

Two bodies of subsequent sociolegal research have significantly qualified this
negative reading of legal accountability. Research conducted mostly outside the
United States suggests that a reassessment of the democratic potential of liberal
legality is in order. Research in the United States reveals that the politicization of
legal accountability can redress the shortcomings of liberal legality.

Rethinking liberal legality

The political and intellectual ferment of the 1960s and 1970s, as well as their own
research findings, led US sociolegal scholars to look beyond the liberal legal para-
digm. In their quest for more robust forms of democracy, they tended to take for
granted and even to denigrate what liberal legality has to offer. However, in settings
where liberal legal protections are altogether out of reach, they attracted much more
interest. There, political activists and sociolegal scholars alike have rediscovered, so
to speak, the imperfect virtues of liberal legalism.

In authoritarian regimes, the rule of law and minimal human rights are the best
case scenario. Research in Indonesia and Malaysia traces the uphill struggle of
lawyers to give the rule of law a meaningful presence (Lev, 1998). Much the same
is true of the efforts of lawyers working on behalf of Palestinians in the occupied
territories (Bisharat, 1998) or on behalf of opponents of the former apartheid regime
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in South Africa (Abel, 1995). In thus ‘‘talking law to power’’ (Abel, 1998), legal
advocacy is ordinarily limited to waging defensive struggles against repressive
practices. The international human rights movement sometimes aids these struggles,
as do global capital’s efforts on behalf of the rule of law – even though their primary
purpose is to facilitate commercial activity.

Classical legal accountability also enhances democracy in nonauthoritarian set-
tings. Consider neocorporatist democratic regimes like those in Israel and Japan,
where neocorporatist solidarity tends to be privileged and where adversarial legal-
ism is suspect (Morag-Levine, 2001; Dotan, 2001; Kidder and Miyazawa, 1993;
Miyazawa, 1996). Neocorporatist accommodation is, of course, particularly costly
to those outside the corporatist compact – Israeli Arabs and Bedouins, for example.
Even where liberal democracy and liberal legality are otherwise well entrenched, as
in the United States and the United Kingdom, outsiders are often deprived of legal
protections. These ‘‘outlaws’’ include resident immigrants, refugees, asylum seekers,
those deemed political enemies, and other marginalized groups. Sociolegal research
reveals a mixed record for legal advocacy on their behalf (Coutin, 2001) – effectively
abetted by extranational legal accountability within the European Union (Sterett,
1998).

To varying degrees, all of these experiences suggest that liberal legal accountabil-
ity can make vital, if undependable, contributions to democracy. Still, both liberal
democracy and liberal legality are afflicted by major shortcomings – all amply
documented in research discussed above. Accordingly, there is reason to be encour-
aged by sociolegal research indicating that the politicization of legal accountability
can make legal advocacy into a useful tool of democracy.

Politicizing legal accountability: A politics of rights

Whereas classical legality celebrated the separation of law from politics, the politics
of rights renews the vigor of legal accountability by embracing, rather than evading,
the inextricable connections between law and politics. Specifically, sociolegal schol-
arship has demonstrated that a politics of rights can help defeat the mobilization of
bias, which subverts electoral accountability.

A politically inflected account of rights and legality treats rights and judicial
decisions neither as legal entitlements nor as moral imperatives, but as discursive
political resources. They offer access to the symbols of legitimacy and, as such, have
been shown to serve redistributive objectives. The symbolic currency of rights has
proven effective in mobilizing and organizing inchoate interests that are ordinarily
excluded from pluralist bargaining. In so doing, the politics of rights also enhances
the likelihood that rights proclaimed will be realized.

Consider, for example, the course of desegregation in the United States. The record
indicates that the constitutional entitlements affirmed by the Supreme Court were in
themselves largely ineffectual and that desegregation proceeded only after the civil
rights movement gathered momentum (Rosenberg, 1991). There is, however, also
reason to believe that constitutional litigation did, by way of a politics of rights,
contribute indirectly to the emergence and success of the civil rights movement
(Scheingold, 1988). On the one hand, the judicial validation of civil rights claims
generated hopes that fed the organizing efforts of African Americans and their
supporters. On the other hand, the ‘‘massive’’ legal resistance to judicial decrees –
not to mention the TV-documented spectacle of extralegal resistance – sparked the
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support of northern liberals. Taken together, these unintended consequences of
constitutional litigation helped to destabilize the political stalemate that had pro-
tected segregation since the end of the Reconstruction.

Sociolegal research on rights-based campaigns for people with disabilities (Olson,
1984), pay equity (McCann, 1994), and animals (Silverstein, 1996) has revealed
how, why, and to what extent a politics of rights can be successful. One message of
this research is that judicial defeats can be leveraged by political activists for
movement-building purposes (McCann, 1994). The companion message is that
the democratic opportunities provided by the politics of rights are indirect and
contingent – working best as a prelude to, and in combination with, complementary
political strategies.

In recent years, cause lawyering research has revealed multiple instances around
the globe in which politicized strategies of legal accountability have served demo-
cratic aspirations. Lawyers in the United States engaged in movement building
among Central American immigrants (Coutin, 2001), and Latin American cause
lawyers have worked at the grassroots to organize opposition to authoritarian state
structures (Meili, 1998). Similarly, cause lawyers in Japan enter the political arena to
mobilize support, because they doubt that judges will recognize rights claims
(Kidder and Miyazawa, 1993). A somewhat different kind of politicization entails
use of the law in order to subvert it. This strategy was uncovered among American
lawyers working against capital punishment (Sarat, 1998) and among Israeli lawyers
trying to desegregate housing (Shamir and Ziv, 2001).

Clearly, the politicization of legal accountability is rooted in an altered conception
of legality in which law and politics merge inextricably into one another. Thought of
as entitlements, legality and rights are direct, absolute, and conclusive. Thought of in
political terms, they are indirect, contingent, and dependent on strategic choices.
The politics of rights, thus, transforms rights from ends in themselves to a means of
political action. Legality, with its locus in social and cultural practice, becomes a
terrain of political struggle.

The sociolegal documentation of, and explanation for, legal inequalities amounted
to a sea change in the study of legality. This research refocused legal scholarship
from the normative and doctrinal concerns of the classical canon to social science
and social theory. Moreover, the research findings made clear the shortcomings of
classical legal accountability as a sustaining element of liberal democracy – demon-
strating that the realization of constitutional rights was more the exception than the
rule. On the other hand, sociolegal scholarship also revealed the democratizing
capabilities of a politicized legality – providing, in the politics of rights, a revisionist
model of legal accountability.

Theorizing a Postliberal Legality

A politics of rights provides political leverage for those effectively disenfranchised by
the inequities of consensus pluralism. In so doing, the politics of rights reinvigorate
the democratic potential of legal accountability while also serving liberal legality by
helping to assure that rights declared will become rights realized. From this perspec-
tive, the politics of rights, liberal democracy, and liberal legality emerge as an
interdependent triad.
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From another perspective, the politics of rights appear doubly subversive of the
classical canon. To establish that the strategic politicization of legal accountability
works is one thing. To reconcile it with the classical canon is another. The boundary
between law and politics has been a foundational element of classical legal theory.
Moreover, the open-ended reach of the politics of rights can, in principle, transcend
and challenge first-generation liberal democratic legality by recognizing second- and
third-generation rights. So is it possible to both politicize legality and preserve it?

Sociolegal studies have responded with two versions of a postliberal legality –
each of which is meant to validate a mutually constitutive relationship between a
politicized legality and more ambitious democratic aspirations. The first of these is
reformist in spirit – formulating an expanded, but still traditional, legality, which
accommodates sufficient politicization to serve social democracy’s second-
generation rights and redistributive objectives. Secondly, there is transformative
postliberal legality, which expressly repudiates the classical canon – creating in its
place emancipatory conceptions of legality and democracy.

Social democratic legality

Phillipe Nonet and Philip Selznick (1978) have proposed an instrumental conception
of legality that goes at least part of the way towards reconciling political legality and
a social democratic agenda with classical legality. They do so by shifting the locus of
legality from its classical base in political theory and jurisprudence to social theory
and sociolegal studies.

Nonet and Selznick offer a developmental account of law, which identifies a three-
stage legal progression from ‘‘repressive law’’ through ‘‘autonomous law’’ towards
‘‘responsive law.’’ The first two stages are, in effect, drawn from the historical record
and, as Nonet and Selznick point out, ‘‘evoke, and with some fidelity, the classic
paradigms of legal theory’’ (1978: 17).

The repressive law recalls the imagery of Thomas Hobbes, John Austin, and Karl Marx.
In this model law is the command of a sovereign who possesses, in principle, unlimited
discretion; law and the state are inseparable. Autonomous law is the form of govern-
ance conceived and celebrated as the ‘‘rule of law’’ in the jurisprudence of A.V. Dicey.
The writings of legal positivists, such as Hans Kelsen and H.L.A. Hart, as well as their
natural-law critics, especially Lon L. Fuller in The Morality of Law, also speak to the
subordination of official decisions to law, the distinctiveness of autonomous legal
institutions and modes of thought and the integrity of legal judgment. (Nonet and
Selznick, 1978: 18)

While Nonet and Selznick’s autonomous law is, thus, equivalent to the legality of the
classical canon, their third – and as yet unrealized – responsive stage of law provides
sociolegal studies with an egalitarian democratic legal paradigm.

As they put it, responsive law envisages ‘‘a legal order that would undertake
affirmative responsibility for the problems of society’’ (1978: 115) – while somehow
retaining its distinctive identity as law. To do so, legality must, they claim, become
more regulatory and less judicial – ‘‘that is, capable of reaching beyond formal
regularity and procedural fairness to substantive justice’’ (ibid.: 108). In their analy-
sis, regulation is a metaphor for privileging purpose over procedure and for acknow-
ledging the inevitable expansion of the bureaucratic state. Because the bureaucratic
state is intrinsically discretionary and subject to capture by the politically powerful,
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it is necessary to control discretionary abuse. Thus Nonet and Selznick associate
themselves with the critique of consensus pluralism and with Handler’s findings
concerning the inadequacies of the procedural remedies of classical legal account-
ability (ibid.: 105).

In their judgment, responsive law serves both accountability and democracy by
providing a forum for social advocacy by interests that tend to be excluded from
pluralist bargaining. They build their case on the familiar ground of the civil rights
litigation conducted in the United States by the National Association for the Ad-
vancement of Colored People’s Legal Defense Fund and the antipoverty campaigns
of the Office of Economic Opportunity’s legal services program. They view all of this
approvingly as a ‘‘deliberate effort to make the legal process an alternative mode of
political process’’ (1978: 96). It follows that judges and other legal professionals are
to welcome and encourage opportunities for ‘‘participatory decision making as a
source of knowledge, a vehicle of communication and a foundation for consent’’
(ibid.: 97). Responsive law is, however, about purpose as well as consent. To this end
Nonet and Selznick call upon the legal order ‘‘to lend affirmative authority to
purpose . . . The focus of legal analysis must be the social patterns and constitutional
arrangements that frustrate legal ends . . . In the context of responsive law, claims of
right are understood as opportunities for uncovering disorder or malfunction, and
hence may be valued administrative resources’’ (ibid.: 106).

While Nonet and Selznick take major steps toward a politicization of legal
authority, they are determined to preserve the core of classical legality. The result
is an unwillingness to face up to the full implications of politicization. This is clearest
with respect to politicization because they stop well short of embracing the lessons
of a politics of rights: ‘‘Social advocacy invokes legal authority and uses forums that
can be held accountable to legal rules and principles. Hence, the characteristic locale
of such advocacy is the court or the administrative agency rather than legislative
bodies. The appeal is to legal entitlement, not to political will’’ (1978: 97; my italics).
In contrast, the politics of rights, as was noted earlier, is about taking law outside of
legal forums and even using it to subvert the law.

It also seems clear that Nonet and Selznick’s vision stops well short of facing up to
the implications of incorporating purpose into legality. They fail to acknowledge,
much less to address, the extent to which their effort to assimilate law to regulation
is in conflict with the requisites of classical legality. They explicitly associate Fuller
with purposive law. They do so, however, without addressing the contradiction that
Fuller, as noted earlier, articulates between law and regulation – between subjecting
human conduct to the governance of rules and basing decisions on the fluid terrain
of marginal utility calculations.

Even with these caveats, Nonet and Selznick emerge as both the first theorists of
sociolegal scholarship and as influential transitional figures in the emergence of an
emancipatory democratic legality.

Emancipatory democratic legality

The pursuit of an emancipatory democratic legality moves sociolegal research into
postmodern theory and still further from the classical canon and electoral account-
ability. In the spirit of postmodernism, Boaventura de Sousa Santos, the preeminent
voice of postmodern sociolegal scholarship, embraces as virtues what the modern
project tends to regard as vices. Thus he constructs visions of democracy and law
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that celebrate dispersion, subversion, indeterminacy, and codependence, while being
deeply distrustful of order, regularity, coherence, and coordination. Accordingly, the
state and its law emerge as enemies of emancipation.

Santos’s conception of emancipatory democracy is complex, elaborate, and
elusive, and I am able to do it cursory justice, at best. At the heart of the matter, is
a rejection of power – in all of its settings, all of its forms, and no matter how well
intended its objectives – as inimical to emancipatory democracy. This is because
Santos, taking his cues from Steven Lukes, identifies power with inequality – or more
specifically with ‘‘any social relation ruled by an unequal exchange’’ (Santos, 1995:
407).

It follows then that both the liberal state and the welfare state work at
cross purposes to emancipation. Santos acknowledges that liberal democracy is the
best that the modern project has to offer and, indeed, has given birth to the ‘‘pillar
of emancipation’’ (1995: 2). However, the fatal flaw of the liberal state and political
democracy is that it is both too weak and too little disposed to reach out beyond
the political order to curb power within the social and economic orders. As for
the social democratic state, while it is attentive to social and economic power, its
remedy is the blunt instrument of regulation. In effect, social democracy calls upon
the state to use its sovereign power to redress imbalances of power within the
social and economic orders. Because of this reliance on regulatory means, the social
democratic state is too strong and indeed too much of a menace to serve as an agent
of emancipatory democracy. In sum, for Santos the problem with the liberal democ-
racy is its incapacitating preoccupation with the power of the state, while
the problem with social democracy is an inherently self-defeating reliance on state
power.

Accordingly, if emancipation is to succeed, it must effectively neutralize all forms
and constellations of power, and must eschew the vertical impositions intrinsic to
regulation. To these ends, Santos turns, in the spirit of the dialectic, knowledge, one
of the tools of unequal exchange, against itself. Drawing on Gramsci, Santos notes
that each site of unequal exchange produces its own hegemonic local knowledge – a
specific common sense, a local hegemony. From this perspective, knowledge pro-
vides discursive reinforcement for unequal exchange and is, thus, inimical to eman-
cipation. On the other hand, because knowledge is permeable it can also serve
emancipation. ‘‘Emancipatory relations develop, then, inside power relations, not
as the automatic outcome of any essential contradiction, but rather as created and
creative outcomes of created and creative contradictions’’ (Santos, 1995: 409). For
emancipation to proceed, it is therefore necessary ‘‘to promote, through dialogic
rhetoric . . . in each of the . . . clusters of social relations, the emergence
of emancipatory topoi and arguments or counterhegemonic common senses . . .
eventually to become knowledges-as-emancipation’’ (ibid.: 441).

In terms of this essay, two elements of Santos’s formulation emerge as crucial. On
the one hand, emancipation works not through regulation but through dialogue and
persuasion – thus purging power from emancipatory democracy. Secondly, there is a
need for multiple versions of emancipatory knowledge suitable, respectively, to the
hegemonic common sense prevailing at each site of power. In short, emancipatory
democracy embraces fragmentation and persuasion – thus largely banishing the state
from the core and relegating it to the periphery of democracy.

Santos calls for parallel transformations of legality in order for it to become a
partner in building and sustaining emancipatory democracy. Predictably, he targets
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the privileging of state law, the search for coherence, and the reliance on regulation.
In their place, he proposes a decentered legality, which substitutes mediation for
regulation and nurtures reciprocity and mutual dependence.

Thus he uncouples law from the state, because state law is directly at odds with
his emancipatory objectives. To begin with, state law has a unique potential for
colonizing other legal sites.

On the one hand, it tends to be more spread out across social fields than any other legal
form . . .On the other hand, since it is the only self-reflexive legal form, that is, the only
legal form that thinks of itself as law, territorial state law tends to conceive of the legal
field as exclusively its own, thus refusing to recognize its operations as integrating
broader constellations of laws. (Santos, 1995: 429)

What makes the imperialism of state law so dangerously problematic to Santos is
that, although the rights embedded in state law promote democratic values, state
law is compromised beyond redemption by its inevitable reliance on regulation and
thus on power.

Above all, Santos’s postmodern legality is protean and centrifugal. Put
another way, he wants to move from a single legality to multiple, concurrent, and
heterogeneous legalities intermingling with one another. Santos argues that such
multiple legalities can be, if properly constructed, ‘‘constitutive of an emancipa-
tory legal practice in a radically democratic, socialist society’’ (1995: 240).
However, the emancipatory potential of multiple legalities will be realized only if
legality is:

. nonprofessional, so that ‘‘the relationship between power and knowledge is
strikingly transparent’’ (Santos, 1995: 242);

. accessible, ‘‘both in terms of its costs in money and time, and in terms of the
general pattern of social interaction’’ (ibid.: 242);

. participatory, which means ‘‘parties present their own cases’’ (ibid: 244);

. consensual, meaning that conflict resolution is through ‘‘mediation’’ rather than
through the intervention of regulatory authority (ibid.).

With all these elements in place, postmodern legality can and should ‘‘organize
autonomous social action by the popular classes against the conditions of reproduc-
tion imposed by capitalism’’ (ibid.: 238).

The radical decentering of emancipatory legality further attenuates the link be-
tween legal and electoral accountability. The object of emancipatory legality is not
to compensate for the inadequacy of electoral accountability. Instead, the mission of
emancipatory legality is to facilitate nonelectoral forms of counterhegemonic par-
ticipation and consent. All of this may sound abstract, elusive, and without any real
world referents. There is, however, interpretive sociolegal research on legal con-
sciousness that provides suggestive empirical confirmation of Santos’s prescription
for an emancipatory legality.

Interpretive sociolegal research

Santos tells us that emancipatory democracy and legality are dependent on nurturing
genuine reciprocity at the microsites of power. Accordingly, it follows that research
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on legal consciousness would be one way to discover whether, and under what
circumstances, legality could be emancipatory. Sociolegal research on community
dispute resolution has pursued this path. Initially, the focus was on state-
based dispute resolution and revealed, as Santos might have predicted, the preva-
lence of a hegemonic legal consciousness (Greenhouse, Ynvgvesson, and Engel,
1994). However, there is also research suggesting, again in accord with Santos’s
vision, that an emancipatory legal consciousness may emerge in nonstate settings.

Consider Ewick and Silbey’s discovery of ‘‘polyvocality’’ in the stories they col-
lected about the infusion of the law into everyday life: ‘‘The polyvocality of legality,
that is, the varieties of legal consciousness and multiple schemas of and by which it is
constituted, permit individuals wide latitude in interpreting social phenomena, while
at the same time still deploying signs of legality’’ (1998: 52). Thus legal conscious-
ness varies from individual to individual, group to group, time to time, and so forth –
meaning that a melange of different and contradictory strains of legal consciousness
regularly coexist. Specifically, Ewick and Silbey identify three competing patterns
with varying implications for hegemonic, counterhegemonic, and emancipatory
legal consciousness.

The first two patterns and their immediate implications are relatively straightfor-
ward. Before-the-law narratives are unequivocally hegemonic. These narratives
emphasize the preeminence of the law and the inappropriateness of questioning it.
Against-the-law narratives are just as unequivocally counterhegemonic. The law
emerges from these stories as an instrument of domination, an enemy of justice
and, accordingly, deserving resistance and subversion. However, while counterhege-
monic, these against-the-law narratives do not necessarily lead to either a counter-
hegemonic or an emancipatory legal consciousness. Instead they convey an
irreconcilable conflict between legality and emancipation (Gilliom, 2001).

The opportunities for an emancipatory legal consciousness emerge from Ewick
and Silbey’s discussion of with-the-law narratives, which recognize that law is not
‘‘discontinuous from everyday life and its concerns [but] enframed by everyday life’’
(1998: 48). Legality emerges as inextricable from strategic action. Its efficacy rests
on being ‘‘played like a game, to draw from and contribute to everyday life, and yet
exist as a realm removed and distant from the commonplace affairs of particular
lives’’ (ibid.: 234). This demystification of legality is, however, only the first step
toward an emancipatory legal consciousness. With-the-law awareness can simply
result in efforts by those able to do so to manipulate legality in the manner
attributed, with resentment, to savvy lawyers.

However, Ewick and Silbey argue that as ‘‘people tell stories that make visible and
explicit the connections between particular lives and social organization, they may
be liberatory’’ (1998: 244). Lucie White’s research on ‘‘Mrs. G’s’’ battle with welfare
officials leads her to similar conclusions. She emphasizes the importance of reversing
the way that ‘‘cultural images and long-established legal norms construct the sub-
jectivity and speech of socially subordinated persons as inherently inferior to the
speech and personhood of dominant groups’’ (White, 1990: 4). She calls instead for
a legal process that provides space for the defiant articulation of ‘‘emancipatory
language practice’’ (ibid.: 50). Neither Ewick and Silbey nor White specifically
address Santos’s emancipatory legality. Their findings do provide, however, a
glimpse of what an emancipatory legal consciousness would look like and how to
construct it – namely within a Santos-like legality, which is nonprofessional, access-
ible, participatory, and consensual.
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Conclusions

This paper began with a paradox. Although sociolegal scholarship has been much
concerned with the relationship between law and democracy, there has been virtu-
ally no research on elections – the lifeblood of democracy. The explanation is rooted
in classical political and legal theory. According to the classical canon, electoral
accountability and legal accountability are mutually constitutive elements of dem-
ocracy. While democracy without law and law without democracy are conceivable,
only in combination are they sufficient in democratic terms. Thus there is a long-
standing tradition in legal scholarship of distinguishing electoral accountability from
legal accountability and focusing on the former to the exclusion of the latter.

Sociolegal scholarship builds on this foundation – albeit in revisionist ways that
conflict with much of the classical canon. While there is general agreement
that structural affinities link legality to democracy, classic and sociolegal scholarship
rest on contested conceptions of legality, democracy, and modes of scholarly inquiry.
Classical scholarship celebrates an autonomous, top-down conception of law for its
capacity to protect electoral accountability, to insulate individuals from the unme-
diated power of the state and, in general, to keep liberal democracy within its proper
boundaries. In contrast, sociolegal scholars explore the ways in which a politically,
socially, and culturally engaged legality can serve more robust forms of democracy.
Moreover, whereas classical legal scholarship focuses on rules, doctrine, legal
reasoning, and jurisprudence, sociolegal scholarship introduces social theory and
empirical social science into the study of legality.

There are, however, divisions within sociolegal scholarship itself – thus resulting
in two challenges to the classical canon. The more cautious challenge emerged from
conventional social science research revealing that legal outcomes reflected and
reinforced social, economic, and political inequality. These findings cast disabling
doubt on the classical vision of an autonomous law as a guarantor of political
democracy – suggesting instead that legality and politics were intertwined and
interdependent. In the legal process, as elsewhere, the ‘‘haves’’ regularly come out
ahead (Galanter, 1974).

By revealing the regular transgression of the boundary between law and politics,
this research suggested that an adequate account of law must incorporate, rather
than exclude, politics. Sociolegal scholars went on to document efforts to deploy
legality politically. This research on class-action litigation revealed something of a
mixed picture. Under some circumstances, a politicized legality made meaningful
contributions to both liberal and social democracy. These achievements were, how-
ever, more likely to stem from political action ancillary to, facilitated by, but
potentially subversive of classical legality. Reform-minded sociolegal theorists have
been only partially successful in reconciling a politicized legality with the core of
classical legality, which they wish to preserve.

The second and distinctly more radical challenge of sociolegal scholarship grows
out of aspirations for emancipatory democracy. Emancipatory sociolegal theory
abandons efforts to preserve the core elements of classical legality. Instead, the
goal of emancipatory legality is a counterhegemonic, noncoercive, and deprofessio-
nalized legality of ‘‘different legal spaces superimposed, interpenetrated and mixed
in our minds, as much as in our actions’’ (Santos, 1995: 473). This emancipatory
vision rejects state law and electoral democracy, thus definitively severing legal
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accountability from electoral accountability and linking legality instead to partici-
patory, grassroots democracy. Interpretive sociolegal research into the workings of
legality in everyday lives suggests that an emancipatory legal consciousness can be
generated in settings that conform to the theoretical prescriptions of emancipatory
theory.

In sum, sociolegal research has provided evidence for a greatly expanded concep-
tion of legality. Both of the sociolegal critiques of the classical canon shift the
discursive terrain from state law and legal forms to the political, the social, and
the cultural milieus, which shape, and are shaped by, legality. In so doing, sociolegal
scholarship has provided new, contested, and nonelectoral understandings of the
relationship between legality and democracy.
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Ethnographies of Law

Eve Darian-Smith

Introduction

From the time of Montesquieu in the first half of the eighteenth century, ethnog-
raphies, and specifically ethnographic studies of law, have been an emblematic
feature of anthropological inquiry. The underlying rationale for these ethnographies
was that by studying laws and customs in foreign lands, one could better analyze and
understand one’s own legal system and its taken-for-granted assumptions. While
Montesquieu erroneously argued in The Spirit of the Laws that the natural environ-
ment helped to explain why some people were enslaved and some people were free,
his intentions are familiar to contemporary ethnographers in that he was trying to
analyze different laws by studying the terrain, climate, and overall social context of a
specific legal system and legal culture (Montesquieu, [1748] 1989).

The writing of ethnography as a genre and method materialized in a time of great
political upheaval and social unrest in Europe with the rise of nationalism and the
building of modern nation-states throughout the seventeenth and eighteenth centur-
ies. Ethnographies emerged as descriptive case studies of exotic peoples and their
peculiar customs, norms, and behaviors. Wonder at and awe of other cultures by
early explorers, missionaries, and military men gradually gave way to superiority
and derision.1 By the mid-nineteenth century, there was open contempt by Euro-
peans for the lack of law, justice, and discipline among peoples from other parts of
the world. Initially however, Western intellectual curiosity in the other was fueled by
a desire to understand, and originally imitate, alternative forms of custom, govern-
ment, and law. China, for instance, while openly despised by Europeans as ‘‘barbar-
ous’’ and ‘‘uncivilized’’ in the nineteenth century, was centuries earlier considered by
legal philosophers such as Hobbes, Locke, and Leibniz as a sophisticated legal model
and bureaucratic state system (see Locke, 1988; Leibniz, 1994; Darian-Smith,
2002). The point I want to stress is that one of the central reasons that early
ethnographers found studying people in far-away places so fascinating was that



 

they were grappling in their own lives with questions that revolved around how to
best distinguish and govern themselves (Baudet, 1976; Lach, 1965, 1968).

Today, ethnography is no longer confined to the discipline of anthropology, and as a
methodology and genre of writing is receiving much interest across the social sciences
and humanities. But the premises and assumptions of ethnography that emerged in the
nineteenth and twentieth centuries with the professionalism of the discipline have in
recent years been very much transformed to reflect new productions of knowledge
and new questions of interest. Legal ethnography, which up until the 1970s mapped
small-scale societies along a continuum that endedwith large-scale industrial nations,
has had to dramatically alter its conceptual – and evolutionary – frames (see Collier,
1997; Merry, 2000a; Moore, 2001). This change reflects current political challenges
to the stability of state systems through subnational and transnational social
movements, and the forces and flows of a global economy and its new sites and
types of labor and commodities (see Merry, 1992). With respect to ethnography, no
longer can myths of center and periphery, of exoticized ‘‘savages’’ and autonomous
state actors, be sustained and granted credibility.

In this chapter I analyze contemporary studies in legal ethnography that typically
adopt a range of interdisciplinary perspectives (Riles, 1994). However, before exam-
ining specific studies, I first explore what ethnography is, as well as the problems and
crises associated with ethnographic analyses in general. These problems plague
anthropology departments across the United States and other parts of the world.
They stem from an increasing recognition that the conventional subjects of ethno-
graphic inquiry – closed and singular cultural groups living in such places as villages,
reservations, or ghettos – do not exist. Today’s ethnographic studies, in short, have
to deal with the shattering of modernist myths through which ethnography as a
methodology and genre initially emerged.

I should be clear from the outset that I am not writing a survey of the literature of
law and ethnography. Moreover, the scholars I discuss tend to be anthropologists
living in the Anglo-American world, and I apologize for not being able to adequately
represent trends in legal ethnographies that are being written in other disciplines,
countries, and places (see Snyder, 1996, for comments on some European develop-
ments). Despite this limitation, what unites authors of contemporary legal ethnog-
raphy is that each seeks, in different ways, to engage with the everyday complexities
of law facing ordinary people situated within a global political economy. In an
attempt to transcend the artificiality of a global/local divide and the opening up of
legal spaces previously unrecognized, new legal ethnographies suggest that the
impact and production of globalization – however defined – occur within and
without the formal boundaries of nation-states. Moreover, these studies indicate
that in any examination of law and its relationship to globalization, analysis must
take into account a range of theoretical perspectives and subject positions.

I conclude the chapter with a point that is neither new nor revolutionary, yet
seems to demand constant reiteration. No matter how stable or dominant a legal
system appears (e.g., that of the United States), it is constantly having to accommo-
date, and in certain cases appropriate, a vast array of legal meanings, logics, values,
identities, and cultural contexts emerging inside and outside established jurisdic-
tional lines. What we are experiencing with the current political economy is an
acceleration of these accommodations, borrowings, and challenges. With the current
pace of legal exchange kept firmly in mind, contemporary developments in legal
ethnography offer a unique opportunity to ground legal studies in the dynamic
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experiences of people without having to take as a given the ‘‘state’’ as the unit of
analysis, and so without having to avoid or obscure macro institutional change at
local, regional, state, and transnational levels. Through innovative and exploratory
examinations of others’ concepts of legal processes, and in turn an examination of
how our own are constantly being modified in response to exposure to alternatives,
it is becoming more and more possible, and indeed necessary, to rethink the assump-
tions underlying what we in developed countries continue to call modern ‘‘Western’’
law. Now more than ever before ‘‘Western law’’ is associated with a ‘‘civilized’’ and
‘‘free’’ world, and the ‘‘East’’ is again being construed – as it was in the nineteenth
century – as a monolithic, barbaric, and uncivilized counterpart to a superior West.
Ethnographic inquiry that seeks to explore alternative interpretations of law is
valuable since it forces us to recognize the constant need to ask ourselves not only
what constitutes ‘‘law’’ and ‘‘legality’’ in particular political and cultural contexts,
but also who does a particular law represent and whose interests does it serve.

Legal Ethnography – Past and Present

The history of legal ethnography is fascinating and complex. It is a history en-
trenched in shifting social attitudes by Europeans about foreign peoples, which is
integrally related to the moving agendas throughout the nineteenth and twentieth
centuries of imperial regimes and their relative power in particular colonial contexts.
It is a history that is in part shaped by the emerging disciplines of anthropology and
sociology and their respective disciplinary intellectual theories and methods. In
short, it is a history deserving considerable attention, which I cannot give it here
(see Moore, 2001; Snyder, 1996; Sack and Aleck, 1992; Nader, 2002; Starr and
Goodale, 2002; Darian-Smith, forthcoming; Just, 1992). That being said, one can
only appreciate how innovative and exciting contemporary legal ethnography is by
knowing a little about what it has left behind.

Classic texts in legal ethnography, such as Karl Llewellyn and Edward Hoebel’s
The Cheyenne Way (1941), Max Gluckman’s The Judicial Process Among the
Barotse of Northern Rhodesia (1955), and Paul Bohannan’s Justice and Judgement
Among the Tiv (1957), were all concerned in varying ways to highlight the logic and
rationale in the so-called ‘‘customary’’ law of indigenous peoples. While some
argued that indigenous law was comparable with Western law, others argued against
universal assumptions and claimed that law could only be understood in the unique
contexts of particular cultures (see Moore, 2001).

Today, legal anthropologists are no longer fixated with defining ‘‘law’’ in other
cultural settings. Gone is the need to either reinforce or belie a social evolutionary
scale mapping the most sophisticated legal cultures through to those who have no
identifiable legal system at all (Maine, 1861; Hoebel, 1954). Gone too are scholars
centered solely on the functional strategies adopted by people to regulate dispute
resolution and conflict control (Gluckman, 1955, 1969; Bohannan, 1957, 1969;
Moore, 1969). Moving beyond the obvious sites of legal process in the courtroom,
police station, and regulatory institutions, contemporary legal anthropologist are
exploring how law features in the richly textured arenas of social relationships
that frame forms of legal consciousness and understanding (Comaroff and Roberts,
1981; Moore, 1978). Not bound to studying cultural interactions in faraway lands,
legal ethnographers are more and more studying complex developed ‘‘Western’’
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societies, including their own (Borneman, 1992; Darian-Smith, 1999; Greenhouse,
1986; Greenhouse, Yngvesson, and Engel, 1994). Importantly, these ethnographers
are contextualizing their subjects within a global political economy and are highly
sensitive to issues of power in their studying up as well as down (Starr and Collier,
1989; Moore, 1993; Greenhouse, Warren, and Mertz, 2002). As stated succinctly by
two legal anthropologists, power in law rests in ‘‘the authority to legitimate certain
visions of the social order, to determine relations between persons and groups, and
to manipulate cultural understandings and discourses’’ (Hirsch and Lazarus-Black,
1994: 1). In this way, writes Susan Coutin, legal ethnography ‘‘provides insights into
phenomenon that are not, on the surface, legal’’ (Coutin, 2000: 10).

What is Ethnography?

In order to appreciate shifts in legal ethnography, it is first important to turn to
changing concepts about what constitutes ethnography that have emerged over the
past 20 years. All anthropologists, including legal anthropologists, tend to assume
that everyone knows what ethnography is, and that sociolegal scholarship in other
disciplines will benefit from its methodological contributions (see Merry, 2000a).
However, as others have noted, such as Paul Willis on the use and abuse of ethnog-
raphy in cultural studies (Willis, 1997), the lack of understanding about what
actually constitutes ethnography has led some scholars outside anthropology to
mistakenly believe that what they do amounts to ethnographic analysis. Before
making the case for legal ethnography and engaging with its specific value, I believe
it is first necessary to explore what constitutes contemporary ethnography. More-
over, it is important to ask how should one go about it so that it remains both a
relevant and appropriate methodology and genre in the examination of increasingly
complex and globalized societies.

Questions as to what constitutes ethnography have attracted serious reflection by
leading anthropologists in recent years, and relate to anxieties about the enduring
credibility of a discipline founded upon assumptions of ‘‘primitive,’’ colonized
subjects and easily accountable small-scale communities (see Gupta and Ferguson,
1997; Augé, 1994; Ahmed and Shore, 1995; Herzfeld, 2001; Marcus, 1999). As has
been so aptly demonstrated by Napoleon Chagnon’s (1968) study of so-called ‘‘fierce
people’’ – one of the latest scandals to rock the anthropology discipline in the United
States – there no longer exists, if there ever has, pristine, unblemished societies or
tribes. Everyone, even those living in supposedly remote areas of the world, are
connected and affected to various degrees and in a variety of ways by a global
political economy and the modern technologies of information exchange. Moreover,
since the 1960s, the rise of interpretive anthropology has highlighted the theoretical
limitations of conventional ethnography as descriptive case study, in turn creating a
surge of interest in reassessing and revitalizing anthropology’s significance and
methods. This interest exploded in the mid-1980s with books such as George
Marcus and Michael Fisher’s Anthropology as Cultural Critique (1986) and James
Clifford and Goerge Marcus’s Writing Culture: The Poetics and Politics of Ethnog-
raphy (1986). These texts forced many anthropologists to seriously reflect upon the
epistemological and disciplinary productions of certain types of knowledge.

As all the standard textbooks in sociocultural anthropology reiterate, ethnog-
raphy is an in-depth study of one culture involving ‘‘firsthand, detailed, description
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of a living culture based on personal observation,’’ and ‘‘experiences gained
by going to the place of study and living there for an extended period’’ (Miller,
2002: 5). As Michael Herzfeld has succinctly put it, ethnography refers to ‘‘fieldwork
and to writing, to a practice and a genre’’ (Herzfeld, 2001: 25). Through field
research and face-to-face communications with the other, anthropologists attempt
to expose the commonsense assumptions behind a localized exotic social world and
make it sensible to people back home. The underlying rationale for this kind of
investigation is that by understanding other peoples we will be better equipped to
understand ourselves. Ethnography depends upon ‘‘participant observation,’’ or
what others have more casually called ‘‘hanging out’’ with people from a different
culture from one’s own. This often suggests that ethnographers are limited to
bounded cultural units or groups with whom they can build relationships and
establish rapport. Conventionally, anthropologists live for some years with the
group of people they are studying, becoming fully integrated in their way of life,
speaking their language, participating in their rituals, and so forth, in an attempt to
understand ‘‘the native’s point of view.’’ Ideally, anthropologists return to their
original fieldsite periodically throughout their professional career, building on an
in-depth understanding over time of other people’s way of life and experience. In
this way, the anthropologist becomes an ‘‘expert,’’ gaining status and credibility
through length of exposure to, and presumably acceptance by, the subjects of a
particular study.

Yet ethnography is more than a means of obtaining information about others.
As Daniel Miller writes:

It is also a series of commitments that together constitute a particular perspective. The
first commitment is to be in the presence of the people one is studying, and not merely of
the texts or objects they produce. The second is a commitment to evaluate people in
terms of what they actually do. i.e. as material agents working with a material world,
and not merely of what they say they do. The third is a long-term commitment to an
investigation that allows people to return to a daily life that one hopes goes beyond
what is performed for the ethnographer. This reflects a commitment to the refinement of
an act of observation that is essential to the plausibility of anthropological scholarship
outside a context of naturalistic science. All of these are tempered by a fourth commit-
ment, which is a holistic analysis, which insists that such behaviours be considered
within the larger framework of people’s lives and cosmologies, and thereby is to include
the speculative construction of much that is not observed, but conjectured on the basis
of what can be observed. This last commitment explains why a study that relies
so much on observation lies quite outside the normal form of positivistic enquiry.
(Miller, 1997:17)

Ethnography, then, refers to a methodology and a perspective. Yet it also refers to
the type of writing that has, over the course of the twentieth century, become
emblematic of British and American sociocultural anthropology (see Stocking,
1983). Conventionally, the form of writing is a substantial monograph, filled with
a bevy of facts, data, descriptions, and insights about exotic others. Early ethnog-
raphers, in their attempt to present a holistic description of another way of life,
followed a standardized list of chapter headings covering topics such as religion, law,
family, rituals, and food production. Unlike travel diaries, with which ethnographies
have many similarities, ethnographies were presented as scientific evidence, in turn
claiming to be objective, value-free, replicable, and authoritatively reliable.
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Shifts and Changes in Contemporary

Ethnography

As George Marcus and others have noted, throughout the 1980s and 1990s conven-
tional anthropological inquiry has been seriously challenged. Innovative graduate
students, as well as anthropologists with job security embarking on ‘‘second pro-
jects’’ beyond their dissertation, have begun to question the notion of a fieldsite and
hence traditional methods of data collection (Gupta and Ferguson, 1997; see also
Willis, 1997). Some anthropologists have also seriously reconfigured what consti-
tutes ethnography and the acceptable forms of representing constructions of cultural
difference. The ‘‘thick description’’ called for by Geertz in the early 1970s has helped
generate new forms of textual presentation that no longer adhere to standardized
topics and conventional investigative frames (Geertz, 1973). Bounded cultural
groups are now generally treated as embedded in regional and global forces, with
longstanding historical contexts. Moreover, the ambitions of early ethnographers to
create a holistic description of another’s culture have been largely abandoned as ‘‘an
important but impossible ideal. You cannot see everywhere or think everything. You
must select and emphasize’’ (Peacock, 1986: 19; see also Friedman, 2000). Perhaps
most significantly of all, the notion that anthropologists only study exotic peoples
has been dismantled, and increasing numbers of students, albeit still limited in
number, are now studying industrialized countries and Western centers of power
such as the ownership of transnational media (for examples see Marcus, 1999).

Importantly, these new ways of doing and writing ethnography are evolving on
the margins of the discipline, often through collaborative experimentation, and are
largely the result of an engagement with interdisciplinary scholarship and new sets
of ideas, theories, and ethics.2 Marcus notes:

There are many specialized discussions and debates within the discipline arising from
the multiplicity of subfields and specialties, but no longer any discourse at the center
that self-consciously engages the identity of the discipline as such. . . . Rather, the core
debates that now define anthropology are on its boundaries and peripheries as it
diversely revises and re-creates effective forms of authority in its participation in various
interdisciplinary spheres such as science and media studies. . . . Anthropology, then, is
perhaps unique in drawing on interdisciplinary participations to continue to define a
distinctly disciplinary authority for itself. (Marcus, 1998: 249)

New ways of doing and writing ethnography have shattered forever the myth that
ethnography is ‘‘science’’ in the sense that as a body of evidence about a particular
‘‘case’’ it can be empirically replicated, experimentally predicted, and legitimized as
a singular truth, history, or reality (Grimshaw and Hart, 1995; see also White,
1999).3 Also shattered is the idea that ethnography is neutral and objective. Writing
ethnography is implicitly, and increasingly for many anthropologists explicitly, a
political and ideological practice and form of engagement with a variety of human
experiences and social arrangements.

This shattering of foundational myths means that ethnography is now more
widely appreciated as a process, both in the collecting of information, and in the
practice of writing up. There is an emerging realization that the voice of the
ethnographer, and the multiple voices of those he or she studies, are increasingly
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bound together in an overall process of exchange and dialogue (Comaroff and
Comaroff, 1992: 3–48). No longer can an ethnographer assume the safe perspective
of a superior West examining the rest, as more and more diversity within the
discipline grant peoples traditionally studied opportunities to authoritatively cri-
tique the ‘‘experts.’’ The distance between ‘‘us’’ and ‘‘them’’ is closing (for a wonder-
ful ethnography on the use of the exotic in the USA see Di Leonardo, 1998). For
some anthropologists this is profoundly disturbing, for others a welcome and excit-
ing prospect. Studying complex societies, and perhaps even one’s own, necessitates
accommodating new sources of criticism, and hence opens up the discipline to new
forms of critique as well as new contexts and sites through which any particular
ethnography must now be legitimated.

Above all, then, contemporary ethnographers realize that the work they produce
is limited in the sense that they are not producing grand theories of sweeping
application. Ethnography represents only one of many possible interpretations.
Ethnography thus has to be considered open-ended, always open to revision and
re-examination, not reproducible, or reducible to quantifiable data. As the legal
anthropologist Paul Bohannan has noted:

We are forced to realize that facts in ethnography are far more complex than facts in
physical sciences such as chemistry. Neither chemical or ethnographic facts can be
separated from the observer, but laboratory experiments allow a chemist to minimize
context by controlling every variable except the ones chosen for observation. For
ethnographers, however, part of the task is to determine what is context and what is
subject, and how subject and context influence each other. Precisely because context is
always part of ethnographic observation, it can never be totally controlled for; ethnog-
raphers consequently have far more trouble agreeing on what they see than chemists do,
and replicability – the sine qua non of natural science – can only be approximated, never
achieved. You really cannot step into the same river of evolving culture twice. Chemists
would never put up with such ambiguity, but for the study of culture, a tolerance for
ambiguity is a primary prerequisite. (Bohannan and van der Elst, 1998: 29)

The last two sentences of the above quotation raise a crucial point. For despite the
continuation of area studies in most anthropology departments (see Gupta and
Ferguson, 1997; Fardon, 1990), and despite the need for scholars to present the
subjects of their research in some delimited form to satisfy granting agencies and
book publishers, anthropologists now generally agree that talking about ‘‘culture’’
does not assume cultural groups are in somemanner static or in someway reducible to
a statistical variable (which is quite common in statistical projects in sociology and
political science). For anthropologists, the concept of culture is only useful as an
analytical category since the defining of cultural difference in actual lived experiences
and daily events points to dynamic and ongoing political, social, and economic
practices. As Sally Falk Moore notes, ‘‘culture has lost its political innocence’’
(Moore, 2001: 96). In sum, the boundaries of cultural identities – the sites ethnog-
raphers study – are fluid and porous. There are no continuous cultures or traditions,
and no authentic cultures from which origins are drawn and people supposedly
descend (Clifford, 1988: 10). To talk about cultures as fixed entities, bound by
language, law, religion, custom, ethnic identification, or more commonly state
borders, buys into, among other things, a political discourse of multiculturalism that
ultimately seeks to delineate and perpetuate cultural differences and discriminations
(see Herzfeld, 2001: 47; see Abu-Lughod, 1991; Turner, 1994; Goldberg, 1994).
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Methodological Dilemmas in Contemporary

Ethnography

If cultural affiliation is seen as a fluid and dynamic process, and discreet cultural
groupings can only be analyzed in contexts of individuals interacting with others,
how does one do ethnography? How and where do you ‘‘hang out’’ if you are
studying, for instance, immigration law and the impact of international treaties on
the Afghanistan diasporic communities driven from their homes by civil war and
religious persecution? What constitutes the fieldsite and face-to-face communica-
tions for a project examining the impact of antitrust legislation on white-collar
professionals involved in the international stock exchange, or a project exploring
perceptions of censorship in international media? How is it possible to study
people’s constructions of lifeworld and everyday meanings in contexts that explode
the concept of the ‘‘local’’ by connecting it to macroeconomic, social, and political
processes? Can the views of the individual ever be extrapolated to speak for or
represent larger social collectivities that are not bounded by geographical territories
or any obvious institutional limitations? What would the ethnographic methods be
in a study of globalizations, postcolonialisms, and/or capitalisms?4

I make no claims to knowing answers to these questions, which I have grappled
with in my own work and writing (Darian-Smith, 1999: xiv). Despite many scholars
feeling that anthropology has profited by the reflexive rethinking of the discipline in
recent years, there are very few concrete suggestions about what methods would be
appropriate to deal with the range of new interests, sites, cultural affiliations and
technologies of power now bearing on any research agenda. George Marcus has
called for a multisited imaginary. By this he means that we need to move beyond the
naturalized sites of bounded ethnographic research, which embody the idea of
community and its assumptions of shared values, shared identities and shared
culture, by juxtaposing new sites and new fields. This could entail actually doing
ethnography in a variety of sites and places (see, e.g., Marcus 1998: 21–5). But it
could also include a less literal approach, simply meaning that as investigators we
have to begin ‘‘developing knowledge of the relationships and connections that
extend beyond the frames that have held the traditional act of fieldwork in place’’
(Marcus, 1998: 14, 21).

I agree with Marcus that the contexts of significance for ethnography in general,
and ethnographies of law in particular, require a multisited research imaginary that
intrinsically depends upon the notion of social and cultural fluidity and ambiguity. In
order to be open to new relationships and connections, we have to forever give up
the claim for bounded and static units of cultural differentiation. As Gupta and
Ferguson have argued, there is a need for ‘‘attentiveness to different forms
of knowledge available from different social and political locations’’ (Gupta and
Ferguson, 1997: 39). These new locations, or new sites of ethnographic fieldwork,
open up new spaces to explore questions of power and its practice, be they in the
form of institutionalized laws or the more abstract concept of ‘‘social justice’’ (see
Harvey, 1996). Toward the end of this chapter I return to the topic of legal space,
time, and aesthetics which adds depth to the multisited imaginary called for by
Marcus. The point I stress is that fieldsites are not longer restricted to geographical
places. Rather, in an effort to rehumanize law we have to pay attention to the myriad
of in-between legal spaces through which people create meaning, such as website
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chatrooms, legal symbols like the flag, visual media in films and television, archival
documentation that substantiates nationalist myths, as well as judicial rhetoric
reinforcing particular codes of morality and ethics.

Recording on-the-ground personalized experiences of the law, and abstracting
from these memories and narrations of identity and collectivity in order to better
grasp historical contexts of struggles over power is the job of the ethnographer. It is
what makes the contribution of ethnography so important to an understanding of
the world – a commitment to exploding ethnocentrism, defamiliarizing common
sense, and, in the practice of exploring alternative voices and realities across a range
of socioeconomic and political levels, a willingness to listen and take seriously
critiques of one’s own perspective on the world. This need to analyze alternative
points of view, be these at the level of impoverished minorities or state policy
makers, is an increasing imperative. National legal systems are being pushed and
pulled in new and unforeseen directions, being forced to govern new spaces of
regulation such as the Internet, and new subjects of control such as cloned fetuses
or cyber-terrorists. We are experiencing a period of great legal transition and
transformation as nation-states creak and strain under the transnational forces of
a global political economy and the implicit challenges to conventional centers of
international authority (see Illustration 29:1). If possible, we need to return to the
intellectual curiosity in other peoples that motivated early European philosophers
and ethnographers of the seventeenth and eighteenth centuries. We are currently
living in a period of transition. This transition is not one of new state building such
as occurred over 200 years ago, but of state deconstruction and reconfiguration
along new axes of power, national interests, and international relations. A search for
alternative methods of law and governance, and an examination of how legal

Illustration 29.1 Graffiti, Las Ramblas, Barcelona 1999
(Personal photograph)
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differencesmay coexist and bemutually transformed by each other, is just as pertinent
as it was at the time of Montesquieu. But in our seeking knowledge we must appreci-
ate (which Montesquieu did not) that our very questions and conceptual frames
embody particular worldviews that are not of universal application. This appreci-
ation is more relevant to analyzing law and legal processes than ever before. Despite
the last decade’s rousing rhetoric by politicians, lawyers, economists, and theorists
espousing the taken-for-granted compatibility of capitalism and democracy, and the
supposed inevitability of victorious neoliberalism, there is no hegemonic world legal
system and no such thing as global law (see Jensen and Santos, 2000). Again, in the
words of Herzfeld who makes the point more elegantly than most:

[G]lobalization has reduced, or at least threatens to reduce, the arenas of choice for all
societies. Anthropology thus becomes a precious resource, not only because of the
esoteric knowledge of strangely different cultures that it can offer (although this is
not trivial in itself), but also because its characteristic techniques of defamiliarization
can be made to question the globalizing assumptions that increasingly dominate polit-
ical decision-making. It is abundantly clear that the vast increase in available topics,
scale of perception, and sheer complexity of subject-matter do not seem to be compel-
ling the discipline to early retirement. On the contrary it is precisely at such a moment
that the more intensive focus of anthropology becomes especially valuable. The ampli-
fication of symbolic actions on a global scale gives such actions a resonance that
perhaps we can sense only through the intimacy – now defined in a host of new
ways – of ethnographic research. (Herzfeld, 2001: 15, 19–20)

The Resistance of Law to Ethnographic Inquiry

Modern law – at least what we characterize as law – is resistant to ethnographic
inquiry and its finely textured, grounded interpretations of people’s perception of
law through numerous subject positions ranging from those on the periphery of
society to those at elite centers of control. This is because modern law, which over
the past 200 years has evolved in contexts of imperialism and colonialism, and has
been sustained by ideologies of progress and a quasi-religious objectification, is
widely assumed to be a body of autonomous and sovereign rules not subject to
‘‘context, experience and intuition’’ (Flyvbjerg, 2001: 24). This helps to explain why
academic legal scholars and lawyers tend to quickly dismiss the relevance of legal
ethnography, which, implicitly and explicitly, challenges the very legitimacy of their
reified legal world (Snyder, 1996; see also French, 1996: 432).

As argued powerfully by Peter Fitzpatrick, law does not open itself up to inquiry
about its ambiguities and limitations precisely because it depends on sustaining
myths of its supreme sovereignty and all-encompassing authority (Fitzpatrick,
1992; see also Bourdieu, 1987). As a strategy of power, the universalist assumptions
in Western law allowed nation-states to transport their legal system across the
globe, where it was assumed to apply to all subjects of empire, be these Australian
Aborigines, African communities or Indians (Fitzpatrick, 1992; Cohn, 1996). Of
course, in practice European law did not operate uniformly or neutrally and was to
varying degrees effective in specific places (Stoler, 1992: 322).5 Moreover, European
law was not immune from local political and legal practices and was often forced to
accommodate new rationales and new norms in order to maintain its presence (see
Moore, 1986).6 Yet despite of, and because of, the realities of colonialism in
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practice, there prevailed a widespread belief that law was objective, impersonal,
universal, and indeed necessary as part of the ‘‘civilizing’’ process of other peoples.

In a different form, this attitude about the superiority of Western law exists today
in the rhetoric of democracy, and the call for countries around the world to install
constitutional systems of governance modeled on the United States. There remains a
sense that law is transportable and transferable across the world to a wide range of
cultural and historical sites. The rationale for an international human rights regime
relies upon this assumption (see Lisa Hajjar’s chapter on human rights in this
volume). Law, as a mechanism of power and a subject of study, claims to be immune
from ethnographic inquiry precisely because it appears to float above the melee of
ordinary experience and context. Legal practitioners, policy makers, and those in
power cannot afford for law to be seen as ambiguous or open to question. Hovering
between the sacred and profane, law functions as a secularized religion, demarcating
true believers from those who continue to uphold ‘‘customs’’ or ‘‘rituals’’
(Fitzpatrick, 1992: 51–5; Kahn, 1999: 46).

Fortunately, in recent years increasing numbers of legal theorists and philosophers
are recognizing that law must first and foremost be understood as a form of cultural
experience. Responding to the realities of a transnational world and new cleavages
of conflict, tension, and power in the ongoing formations of cultural identity, socio-
legal scholars are taking on board a cultural approach to law and legal meaning (see
Sarat and Kearns, 1998; Goldberg, Musheno, and Bower, 2001; Danielsen and
Engle, 1995). As the legal anthropologist Rosemary Coombe has suggested, we
should ‘‘see law as providing the very signifying forms that constitute socially salient
distinctions, adjudicating their meanings, and provoking the shape of those practices
through which meanings are disrupted’’ (Coombe, 1998a: 36). Paul Kahn puts this
point another way.

If we approach law’s rule as the imaginative construction of a complete worldview, we
need to bring to its study those techniques that take as their object the experience of
meaning. Inquirymust begin a thick description of the legal event as it appears to a subject
already prepared to recognize the authority of law. That subject brings to the event a
unique understanding of time, space, community and authority. He or she also brings an
understandingof the self as a legal subject. These are the constitutive elements of that form
ofpolitical experiencewedescribe as the rule of law.A cultural studyof lawadvances from
thick description to the interpretative elaboration of each of these imaginative structures,
all of which together make possible the experience of law’s rule. All questions of reform –
the traditional endof legal study– are bracketed.Theyarenot abandoned forever, but they
are left aside as long as this form of inquiry continues. The object here is not to make us –
personally or communally – better, but to understandwhowealreadyare. (Kahn, 1999: 2)

Taking seriously the need for a cultural study of law underscores the value of an
ethnographic approach, which, as discussed above, embodies commitments to ‘‘be in
the presence of the people one is studying, and not merely of the texts or objects they
produce,’’ to ‘‘evaluate people in terms of what they actually do. i.e. as material agents
working with a material world, and not merely of what they say they do,’’ and to
produce a ‘‘holistic analysis, which insists that such behaviours be considered within
the larger framework of people’s lives and cosmologies’’ (Miller, 1997: 17). Ethnog-
raphy helps us to overcome the resistance of law to more nuanced analysis on the
ground, among real people. It allows us to begin to explore how law features in
different ways for individuals from different ethnic and socioeconomic backgrounds.
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Ethnography enables us to appreciate first-hand that law is not monolithic and univer-
salistic in its practice, that it does not correlate to any one culturally discreet unit, and
that it is not devoid of sites of resistance, challenge, and modification. Perhaps most
importantly of all, ethnography lets us ‘‘approach law’s rule from the perspective of the
subject who finds herself already within the practice, rather than from the perspective
of rules operating on a collection of individuals’’ (Kahn, 1999: 45).

Four recent legal ethnographies written by sociocultural anthropologists highlight
a range of subjects and types of questions that characterize what I believe are
innovative and exemplary ethnographies of law. These are Dara Culhane (1998)
The Pleasure of the Crown: Anthropology, Law and First Nations, Erin Moore
(1998) Gender, Law and Resistance in India, Susan Coutin (2000) Legalizing
Moves: Salvadoran Immigrants’ Struggle for U.S. Residency, and Rosemary Coombe
(1998) The Cultural Life of Intellectual Properties. Following this, I turn to innova-
tive directions in legal ethnography by anthropologists as well as scholars from a
range of other disciplines interested in questions revolving around space, time, and
aesthetic dimensions of legal interaction and legal meaning.

Dara Culhane’s book The Pleasure of the Crown represents one of the finest
historical and contemporary analyses of aboriginal claims to land title. Focusing
on the Gitksan and Wet’suwet’en case and trial of Delgamuukw v. Regina
(1987–91), she charts the arguments and practices of legal practitioners that led to
a landmark ruling in 1997 by the Supreme Court of Canada granting First Nations
rights to territory. Culhane’s sweeping historical narrative complements the work of
other legal anthropologists concerned with the historical contexts of colonial and
postcolonial injustices that shape the contours of legal consciousness in particular
ways and settings (Merry, 2000b; Maurer, 1997; Comaroff and Comaroff, 1993,
1997; Moore, 1986). Rejecting conventional anthropological approaches which
treat indigenous peoples as discrete entities, with unique authentic customs and
traditions subject to close analysis and description, Culhane considers processes of
cultural differentiation between aboriginal and nonaboriginal peoples as dynamic
and contested. The British legal assumptions that prevailed throughout the nine-
teenth century stating First Nations people did not legally exist, or in some profound
way were inferior to nonaboriginal people, remain a legacy with political and
cultural ramifications playing out in today’s legal articulation of cultural difference
(Culhane, 1998: 96; see also Darian-Smith, 1996).

A social evolutionary scale whereby some people are deemed more ‘‘civilized’’ and
so more capable of governing themselves is also the historical backdrop to Erin
Moore’s book Gender, Law and Resistance in India. Drawing on theorists such as
Patha Chatterjee and Edward Said, she argues that the British empire throughout the
nineteenth century and first half of the twentieth century ‘‘feminized’’ the Indian
population, construing people through an orientalist discourse as passive, submis-
sive, and morally bankrupt (Moore, 1998: 27).

Moore’s book focuses on a traditional legal ethnographic subject – dispute pro-
cessing and a ‘‘series of related conflicts in multiple legal forums’’ (Moore 1998: 36).
But her approach differs greatly from conventional ethnographies of India, which
typically pivot on issues of caste, religion, and the male-centered arenas of private
and public life (see Fardon, 1990). Through finely textured descriptions and inter-
views, Moore presents her analysis of the current plight of Indian women by
focusing in particular on one woman’s experiences and decision making occurring
within local symbolic and ideological frames of meaning. These frames are integrally
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shaped by the woman’s understanding of the law and her ability to periodically
manipulate the legal system, at local, regional, and state levels, to her advantage
despite the overriding power inequities that continue to exist between the sexes.7

Throughout Gender, Law and Resistance in India, Moore shows that law can be
interpreted as both a weapon against discrimination and a form of oppression,
depending upon the specifics of political and social conditions. The law is ‘‘Janus-
faced,’’ at times aiding resistance, at other times legitimizing existing power struc-
tures of domination (Moore, 1998: 35; Comaroff, 1994). Recognizing the contra-
dictions and ambiguities in legal practice, and that legal meanings and strategies are
entirely contingent upon localized context, is a central message of the book. And, as
Moore notes in her chapter on legal pluralism in north India, these legal ambiguities
and uncertainties are further complicated by the layered conflicts between compet-
ing legal jurisdictions.

Law as Janus-faced, operating as both a tool of resistance and oppression, is also a
backdrop to Susan Coutin’s work on El Salvadoran immigrants attempting to enter
the Untied States and obtain permanent residency status from the early 1980s up to
1997. Legalizing Moves is first and foremost an exemplary ethnography in its
sensitive and powerful presentation of observations and personal narratives that
often involve harrowing topics of death and torture, and people’s search to reinstate
a sense of stability and cultural identity amidst immense suffering (Coutin, 2000: 24,
27–48). One of the most powerful messages that emerges in Legalizing Moves is that
debates and conflicts over immigration law, and the determining of who qualifies at
any particular time to legally reside in the United States, necessarily raise much
bigger issues that center on what it means to be American (see also Calavita, 1992
for a compelling ethnography on the INS) (see Illustration 29.2). So while the plight

Illustration 29.2 Interstate 5 driving south toward the San Diego Border–roadsign warning
motorists of fleeing illegal immigrants
(Personal photograph)
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of Salvadoran refugees may seem remote and peripheral to mainstream society,
the very presence of these people affects in a multiplicity of ways the assumptions
on which modern Western law and national identity are based: that is, stable
territorial jurisdiction, enforced border controls, unambiguous concepts of citizen-
ship, and the overriding power of the state (see Darian-Smith, 1999). Unauthorized
immigrants – illegal aliens – occupy an in-between space similar to ‘‘criminals’’ and
‘‘savages.’’ They become ‘‘beings on whom the differences between law and illegal-
ity, merit and undeservingness, citizenship and alienation, are inscribed’’ (Coutin,
2000: 174).

Coutin’s concern to engage with competing legal ideologies and jurisdictions,
and connecting these tensions to identity politics and the constant rearticulation
of the state, nationalism, and images of otherness, is excitingly illustrated in
Rosemary Coombe’s The Cultural Life of Intellectual Properties. This legal ethnog-
raphy is a very different enterprise from the other works discussed above. There is
no specific group or cultural affiliation that provides the central focus of her
examination, such as aboriginal peoples, north Indian women, or Salvadoran immi-
grants. Rather, Coombe’s study is a tour de force in its ranging across a myriad of
topics and themes in her examination of how intellectual property laws figure in the
constant remaking of cultural difference and cultural relations. In this way,
Coombe’s study represents a new form of legal ethnography, not bound by geo-
graphical place or culturally identifiable group, but intensely interested in how
intellectual properties are indices of shifting codes of legal meaning that mark the
constant redefinitions of people’s relations with each other and with themselves
(Coombe, 1998: 27).

On the surface, the legal ethnographies by Culhane, Moore, Coutin, and Coombe
are quite different and engage with a wide range of subject positions across conven-
tional fieldsites as well as more radical terrains of legal investigation such as
Coombe’s exploration of intellectual property. However, what ties together the
four legal ethnographers are their interdisciplinary approaches that draw upon
cultural studies, literature, sociology, history, as well as a range of sociolegal schol-
arship and legal theory. Each scholar is concerned with positionality and reflexivity
vis-à-vis their subjects of study, and presents individuals’ narratives in an effort to
understand how people make meanings out of personal experiences, strategies, and
opportunities.8 Each author writes ‘‘against culture,’’ which means that each is
interested not in a predetermined essentialist idea of a particular culture, but rather
in the shifts in relations between people, spaces, and identities that inform the
dynamic social contours of their fields of study and their methods of investigation
(Abu-Lughod, 1991, 1993). Each is adamantly engaged in rethinking modernist
myths, often articulated through legal categories such as ‘‘indigenous rights,’’
‘‘wife,’’ ‘‘refugee,’’ ‘‘proprietor,’’ and ‘‘property,’’ that are used to legitimate asym-
metrical power relations between peoples and things. And each author is engaging
with an exploration of localized legal tensions within complex modern societies, set
against a backdrop of macro political and economic processes. Interestingly, in all
four works multisited ethnographic approaches dominate, both literally in the sense
of living, interviewing, and observing from a number of sites and places, and
metaphorically in terms of employing what Marcus calls ‘‘a multi-sited research
imaginary’’ that traces and describes connections and relationships among sites
previously thought incommensurate (Marcus, 1998: 14).
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Thinking About the Space, Time, and Aesthetic

of Legal Meanings

In this final section I want to return to the idea of a multisited research imaginary
and further explore its applicability given new theoretical and empirical studies on
shifting representations of legal space, time, and aesthetics. According to Richard
Ford: ‘‘law is defined and constituted by its borders, and borders are defined and
created by law’’ (Ford, 1996: 1173). There is an emerging acknowledgement among
sociolegal scholars that law is, in the words of David Engel, ‘‘self-consciously spatial
in orientation, and its first concern is to define the boundaries within which it
operates’’ (Engel 1993: 130; see Blomley, 1994; Darian-Smith, 1999; Cooper,
1998; Milner and Goldberg-Hiller, 2002). This interest in the spatial dimensions
of law is most obviously celebrated by the recent publication of The Legal Geog-
raphies Reader (2001). The volume, edited by Nicholas Blomley and David Delaney
(both geographers) and Richard Ford (legal scholar), brings together a variety of
people from various fields and disciplines to analyze articulations of space and their
impact on legal processes and practices. As a whole, the volume seeks to examine
such things as racial segregation, environmental activism, public space, national
identity, as well as transnational border crossings as new sites of governance
and legalization. Together the essays underscore that articulated divisions and
scales between local and global arenas are artificial, fluid, and porous (Blomley,
Delaney, and Ford, 2001: xx, fn 11; see also Santos and his concept of ‘‘interlega-
lites,’’ 1995: 473).9

The editors of The Legal Geographies Reader claim three significant consequences
to a convergence of legal and geographical perspectives. First, ‘‘by reading the
legal in terms of the spatial and the spatial in terms of the legal, our understandings
of both ‘space’ and ‘law’ may be changed. Old stabilities begin to reveal gaps
and tensions.’’ Second, our very experiences and imaginations are ‘‘profoundly
molded by inherited legal notions such as ‘rights,’ ‘ownership’ and ‘sovereignty’ . . .
Social space is saturated with legal meanings, but these meanings are always
multiple and usually open to a range of divergent interpretations.’’ Third, and
most importantly, ‘‘the legal and the spatial are, in significant ways, aspects of
each other and as such, they are fundamental and irreducible aspects of a more
holistically conceived social-material reality.’’ This social-material reality involves
inequalities of power and access to opportunities and experiences (Blomley et al.,
2001: xvii–iii).

Of course, constructions of space cannot be divorced from representations of
time. While anthropologists have long been interested in cross-cultural understand-
ings of time (see Greenhouse, 1996: Part 1), to date there has been little research on
time in the law except by a few innovative legal ethnographers anxious to highlight
how modern Western law embraces particular representations of time that are not
universal and not value-free (see French, 2001; Greenhouse, 1996, 1989; Engel,
1987; Wilkinson, 1987). A culturally diverse approach to time in the law is provided
by Carol Greenhouse’s A Moment’s Notice: Time Politics Across Cultures. Here the
author offers an exciting exploration of how ethnographic study of cultural under-
standings of time relate to forms of social order. According to Greenhouse, ‘‘other
kinds of time are actually other formulations of agency, as represented by particular
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people under particular circumstances’’ (Greenhouse, 1996: 5). Drawing on three
case studies including battles over Supreme Court nominees in the United States,
Greenhouse documents how different representations of time open up new ways to
conceptualize normative behaviors and legal experiences.

Space and time are two important arenas of emerging sociolegal inquiry that put a
slightly different spin on the multisited research imaginary proposed by Marcus,
discussed above. New ethnographic studies strongly argue that not all fieldsites are
equivalent, and as an analyst one has to be attendant to the spatial relations and
networks of power from which subject positions are formed and articulated. Simi-
larly, sensitivity to competing and often conflicting time representations opens up
new ways of conceiving agency and strategies for legal action. Attention to space
and time moves ethnographic inquiry away from conceiving law, and people’s
understandings of law, as primarily narrative-based. This move can be more broadly
characterized as an increasing concern by sociolegal scholars in examining in
tandem with institutional structures the power of legal aesthetics. By legal aesthetics,
I mean ‘‘the ways in which law is intimately connected to visual, sensual, and
textural phenomena, and hence the need to explore how an aesthetic redefinition
of people’s views of their material, symbolic, and metaphoric landscapes influence
how they experience the powers that order specific territories and shaped related
forms of morality’’ (Darian-Smith, 1999: 14). The anthropologist Edmund Leach
argued in the 1950s that ‘‘[l]ogically, aesthetics and ethics are identical. If we are to
understand the ethical rules of a society, it is aesthetics that we must study’’ (Leach,
1954:12). More recently, Peter Goodrich has noted, ‘‘A reading of the legal text
which ignores the power of its imagery or the aesthetics of its reception is a reading
which is in many senses beside the point in that it ignores precisely that dimension of
the text and its contents which performs the labor of signification and so gives text
its effect’’ (Goodrich, 1991: 236–8)

Historically modern Western law has differentiated between art, imagination,
creativity, and subjective interpretation on the one hand, and rational, controlled,
objective reasoning on the other. However, distinctions between these two arenas
of intellectual activity are based on modernist assumptions of rationality and
objectivity, and are in fact highly artificial. People’s senses, which are themselves
culturally informed – sight is privileged over all other sensory factors in European
societies – inform an individual’s legal understandings and representations (Darian-
Smith, 1999: 54–62; Bently and Flynn, 1996). According to Costas Douzinas and
Lynda Nead in Law and the Image:

Legal discourse in modernity has become, according to conventional jurisprudence, a
literature that represses its literary quality, a rhetoric that forgets its textual organiza-
tion and aesthetic arrangement. . . . Despite the musing of judges and planners to the
contrary, the law has always had an aesthetic policy, an attitude of policing images and
licensing pleasures . . . Indeed, in modernity, law has become a literature that represses
its literariness and an aesthetic practice that denies its art. . . . The law arranges, distrib-
utes, and polices its own image through icons of authority and sovereignty, traditional
and fidelity. (Douzinas and Nead, 1999: 5, 9)

Space, time, imagery, rhetoric, metaphor and sensory perception – together
these lines of investigation suggest new sites for grounded and detailed inquiry
(see, e.g., Hyde, 1997; Hibbits, 1994, 1992; Costonis, 1989; Abramson and
Theodossopoulos, 2000).
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Thinking about the value of legal aesthetics, or forms of cultural difference as
played out in a multitude of social relations, daily practices, as well as individual and
collective experiences, points to innovative and exciting ways to approaching legal
ethnography. Just as early legal ethnographers of the nineteenth century were inter-
ested in the legal aesthetics of ‘‘primitive cultures,’’ as represented through religious
icons, art, symbols, spirituality, language, movement, dance, household organiza-
tion, and so on, we need to refocus our attention on the basics of social and cultural
interaction in our own highly complex societies. However, unlike nineteenth-century
legal ethnographers, today we are in a better position to analyze alternative and
unfamiliar legal processes, since we are at least theoretically capable of acknowledg-
ing our ethnocentric biases, even if not yet getting past them. Ambiguity, context,
intuition, and careful attention to the shifting ‘‘grounds of law,’’ to borrow from
Peter Fitzpatrick, or ‘‘the revolving door of rationality,’’ to borrow from Michel
Foucault, is what legal ethnography can help us reveal (Fitzpatrick, 2001; Rabinow,
1984: 249). These concerns are ever more pertinent to a world now constituted
through new forms of visual stimulation and imagery brought about by electronic
technologies, as well as new aesthetic experiences of law connected with such things
as biological and terrorist violence, new modes of surveillance and control, new
codes of morality, and an ever growing number of propertyless individuals with no
home or homeland, and no obvious claims to a singular ethnic or legal identity. Who
knows what will transpire over the next 30 years that will challenge our conceptions
of law and perceptions of legal meaning, as well as challenge our understanding of
cultural difference and how individuals operate within and in between changing
frames of social order, cultural place, and ideas of personal and national sovereignty.
Increasing anxieties about the future underscores the value of legal ethnography for
sociolegal scholars of all disciplines and all theoretical positions, precisely because,
as I have tried to argue above, legal ethnography ‘‘provides insights into phenom-
enon that are not, on the surface, legal’’ (Coutin, 2000: 10).

Notes

1 Out of the enlightenment obsession with custom, a different and degraded form emerges.
Custom becomes reduced to a peripheral category set in opposition to law through its
association with the savage and with those small-scaled remnants of a recalcitrant past yet
to be transformed by modernity. It is produced by implacable habit and is everything that
reasoned will is not. It is, said Bentham, ‘‘for brutes – written law [being] the law for
civilized nations.’’ (Fitzpatrick, 1992: 60)

2 However, as Nugent notes, the relationship between anthropologist and cultural study
scholars has not been without tension and resentment (Nugent and Shore, 1997). Paul
Willis, a cultural studies scholar renowned for his use of ethnography, has observed that
there is a great discrepancy between claims by cultural studies scholars and the reality of
their research. Despite cultural study scholars arguing ‘‘ . . . for the centrality of ethnog-
raphy, very little has actually been done’’ (Nugent, 1997, fn. 5). Willis has called for
theoretically informed ethnography, arguing that both anthropology and cultural studies
have a lot to still learn from each other. For anthropologists, Willis states that they are
trapped

. . . in an imperial past, and specifically, by a too bounded notion of ‘‘the field’’. It’s
something you ‘‘do’’ virtually for itself. It’s your institutional and professional rite of

ethnographies of law 561



 

passage. If you haven’t been through that rite of passage you’re not really an
anthropologist, and no matter what the sophistication with which you describe
and analyze the baggage you seem obliged to take with you, your main orientation
and set of definitions still revolve around the ‘‘field’’.

With respect to cultural studies scholars, Willis argues ‘‘The lack of a really genuine
ethnographic root in cultural studies, I think, has allowed it to drift into a theoreti-
cism which has removed it from the engagement [with contemporary reality] from
which it originally grew’’ (Willis 1997: 186–8).

3 A fascinating book that seeks to get beyond the ‘‘science wars’’ that have plagued anthro-
pologists and most social scientists is that by Bent Flyvbjerg (2001) Making Social Science
Matter: Why Social Inquiry Fails and How It Can Succeed Again. Flyvbjerg argues that the
world cannot be reduced to abstract, rule-based, universalistic, and predictive epistemic
theories. Therefore, when the social sciences seek to emulate the natural sciences and
create general theories of context and reasoning, they inevitably fail (Flyvbjerg 2001: 3).
Importantly, Flyvbjerg does not claim that natural science is less relevant than social
science or that one deserves more attention than the other. Rather,

the rule-based, rational mode of thinking generally constitutes an obstacle to good
results, not because rules and rationality are problematic in themselves, but because
the rational perspective has been elevated from being necessary to being sufficient,
even exclusive. This has caused people and entire scholarly disciplines to become
blind to context, experience, and intuition, even though these phenomena and ways
of being are at least as important and necessary for good results as are analysis,
rationality, and rules. (Flyvbjerg, 2001: 24; see also Knorr Cetina, 1999)

4 I take seriously the argument that there is no singular notion of globalization (Jensen and
Santos, 2000: 10). Global forces are plural and multidimensional, and deeply embedded in
unequal power relations. Moreover, global forces incorporate economic change as well as
a wide range of cultural, social, and political transformations. I would add that thinking
about globalization in the plural suggest the need to stress the plurality of postcolonialism
and capitalism as well (see Darian-Smith and Fitzpatrick, 1999). Sociologists working on
this issue, and the differences perceived between a sociological and anthropological
perspective in current ethnography, are interestingly presented by Burawoy et al. (2000)
Global Ethnography: Forces, Connections, and Imaginations in a Postmodern World.

5 Moreover, as Ann Stoler has pointed out:

Colonial cultures were never direct translations of European society planted in the
colonies, but unique cultural configurations, homespun creations in which Euro-
pean food, dress, housing, and morality were given new political meanings in the
particular social order of colonial rule. Formal dress codes, sumptuary laws, and
military display did more than reiterate middle-class European visions and
values. . . . The point is that colonial projects and the European populations to
which they gave rise were based on new constructions of Europeaness: they were
artificial groupings – demographically, occupationally, and politically distinct. Not
only white settlers but the more transient European residents in the colonies were
occupied with social and political concerns that often pitted them against policy-
makers in the metropole as much as against the colonized. (Stoler, 1992: 321)

6 Foucault has called this effet de retour, a ‘‘return-effect,’’ whereby ‘‘colonialization had a
return effect on the mechanisms of power in the Occident, on the institutional apparatuses
and techniques of power. There has been a whole series of colonial models that have been
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brought back to the Occident and that made it so that the Occident could traffic in
something like a colonialization, an internal colonialism’’ (cited in Stoler, 1995: 75).

7 Taking seriously women’s perspectives is a relatively recent phenomenon in anthropo-
logical circles, and legal anthropologists writing about women and their relationship to
prevailing power structures at local, regional, national, and transnational levels are
making important contributions in this regard (see Griffiths, 2001 for an important
summary of this field). Two outstanding examples of this kind of contribution come to
mind, but there are many more that are worthy of attention. The first is Susan Hirsch’s
book Pronouncing and Perservering: Gender and the Discourses of Disputing in an
African Islamic Court (1998). Here the author explores how Muslim women are in
particular circumstances able to use the legal system to advance their own domestic
interests, while appearing to remain subordinate to their husbands. The second book of
note is Annelise Riles’s work on the Beijing Conference, or United Nations Fourth World
Conference on Women in 1994. She analyzes the global networks established through
women participants in the conference and in particular the local responses of indigenous
Fijian and part-European women to this network process (Riles, 2000, 1995).

8 See French (1996) on narrative in law and anthropology, and Sarat (1990) and Ewick and
Silbey (1998) for exemplary uses of narrative in the understanding of legal consciousness
in modern American culture.

9 Besides a brief comment about law and the Internet in the Introduction to the volume,
there is a noted absence of any substantive discussion about whether ideas about space
provoked by the Internet play out in attempts to govern it and related information
technologies (Blomley et al., 2001: xii–iv; see Katsh, 1989; Boyle, 1996; Sunstein,
2001). This somewhat surprising absence, however, by no means detracts from the
volume’s challenging agenda.
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30
Colonial and Postcolonial Law

Sally Engle Merry

The law of contemporary societies was forged in the colonial era. Although there
were significant transplants and transnational adoptions of law in the period before
1500, the imperial era from the sixteenth to the twentieth centuries saw an unpre-
cedented transplanting of legal systems. Colonialism almost always involved the
transfer of legal codes and institutions from one society to another. Law moved from
Europe and North America to Latin America, Asia, and Africa. The colonial
encounter not only defined relations of land, labor, and family in the colonies, but
also reshaped the law of the metropoles. The challenges of colonial governance
spawned new technologies of governance and rule, some of which were applied at
home as well as in the colonies (Fitzpatrick, 1992; Comaroff, 2001). One legacy of
this history is a racialized system of law, in which different legal systems are used for
racially distinguished populations. Fitzpatrick shows how modern law itself is
defined in opposition to an allegedly savage ‘‘other’’ which it excludes (Fitzpatrick,
1992; Darian-Smith and Fitzpatrick, 1999).

Postcolonial states now confront highly complex systems of plural law within
their territories. Much of the early anthropological theory about colonial law comes
from the analysis of British Africa. This region had separate legal systems targeted to
racially distinct populations. This ultimately led to the extreme of apartheid in South
Africa, but institutional segregation was common throughout colonized Africa
(Mamdani, 1996). During the colonial era, separate legal systems for racially or
religiously distinct populations were widespread. Often, European courts served
Europeans while ‘‘natives’’ took their conflicts to customary law courts (Roberts
and Mann, 1991). Postcolonial states contain remnants of these dual legal systems
and often incorporate old European regulations in their law codes, particularly
concerning marriage, family, and divorce.

The legacy of this historical process is a complex legal pluralism in which coun-
tries have overlapping and contradictory legal systems of unequal powers and
distinct jurisdictions. A fundamental feature of sociolegal research is recognizing



 

that more than one legal system frequently exists in the same social space, each with
different rules and procedures. Understanding the dynamic interactions among these
separate systems of ordering is a central problem for law and society research (see
Merry, 1988, 2000). The analysis of colonial and postcolonial law requires examin-
ing the intersections among these legal spheres and the implications of their unequal
authority and power. This means an archeology of law: an historical analysis of
layers of legality and the historical contexts of their deposition. The archeology
metaphor suggests simple contiguity in chronological order, but in practice each
system affects the operation of the others, either through appeals or through mul-
tiple jurisdictions leading to forum shopping or because of inconsistencies among
them (see Benda-Beckmann, 1981). As the systems interact with one another, they
redefine each other’s concepts and practices, although not with equal power and
influence. Legal innovations, legal transplants, and changing legal consciousness
among ordinary people produce changes in the relations between these multiple
legal systems over time. Imposed or introduced systems are not adopted in whole
cloth but are appropriated and adjusted to fit new contexts. The important questions
for sociolegal scholarship concern the nature of the relationships among the con-
stituent layers.

Although the prevailing view assumes that European systems of law were imposed
on recalcitrant and resistant colonized peoples by an energetic imperial power,
recent research draws a more complicated picture. Colonized local elites were
often active in constructing new legal systems and appropriating European/Ameri-
can ones. Some did so to consolidate their power as well as to reform their legal
systems along the lines of liberal legality. They sometimes did so even if that meant
limiting their power. For example, Nathan Brown’s study of the process of legal
reform in Egypt in the late nineteenth century shows the critical role of national
elites in importing law and emphasizes the importance of domestic considerations
over the pressures of imperialism. Egyptian elites were attracted to adopting liberal
legality as long as it also supported local political authority (Brown, 1995, 1997:
18). Even outside the circle of European colonial control, some states adopted
European law by choice, primarily as a strategy to defend themselves against
imperial takeovers. States that independently constituted themselves as civilized
nations under the rule of law include Thailand (Engel, 1978), the Kingdom of
Hawai’i (Merry, 2000), Japan, Ethiopia, and Turkey.

Even in noncolonized states, law is deeply pluralized. Pluralities are common in
states that incorporate indigenous peoples or immigrant communities with separate
legal systems. Indigenous peoples often struggle to retain separate legal orders (e.g.,
Biolsi, 2001; Coulter, 1994; Anaya, 1994, 2000). Privatization has increased reli-
ance on nonstate forms of governance ranging from internal judicial procedures
within organizations to private policing and surveillance systems (e.g., Macaulay,
1963, 1986; Galanter, 1981). The spread of alternative dispute resolution mechan-
isms to many aspects of legal regulation has diversified the procedures of law and its
outcomes (e.g., Merry and Milner, 1993). Ironically, many of the pluralizing influ-
ences are postcolonial imports. In the United States, for example, the movement to
adopt alternatives to formal law drew heavily on examples of conciliatory justice
described in China, Ghana, and Mexico (Merry and Milner, 1993). All these non-
state forms of law interact with state law, reshaping the nature of state law itself.

The dramatic social transformations of the last two decades that are generally
grouped under the term globalization have spawned new systems of legal regulation
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and new relations among legal orders. Legal borrowing has continued apace in the
postcolonial era, as transitional states such as those in Eastern Europe borrow legal
codes and procedures from elsewhere, primarily the United States and Western
Europe. There has been extensive adoption of constitutions, commercial codes,
and discrete legal systems from one country to another (e.g., Chanock, 2001;
Klug, 2000). Legal transfers and transplants are rapidly Americanizing law in
many parts of the world, particularly commercial law (Dezalay and Garth, 1996;
Sassen, 1994, 1996). The modern development agenda promotes reforms of courts
and the expansion of the rule of law in Latin America and Africa (see Dezalay and
Garth, 2002a: 220). The European Union has superimposed a regional legal system
over existing national ones (Peterson and Zahle, 1995). Movements of illegal
immigrants and refugees create pockets of alternative legalities among groups denied
full citizenship in the states they inhabit (see Coutin, 2001). The global legal system
is also expanding in scope. International law has stretched from regulating
commerce and relations between states to regulating the legal relations between
citizens and their states, economic relationships, the environment, the cultural
integrity of indigenous peoples, and the status of vulnerable populations such as
racial minorities, women, and children. A burgeoning human rights system located
in transnational organizations such as the United Nations and nongovermental
organizations (NGOs) augments nation-state systems of rights and protections for
citizens. As the human rights system has expanded in the postwar period, it has
reached into new domains of social life such as violence against women and rights to
food, housing, and development. Globalization has fostered a new level of legal
pluralism.

Thus the contemporary postcolonial world holds a rich diversity of overlapping,
contradictory, and complementary systems of law at the local, national, and inter-
national level. It includes global regulation of trade, commerce, and labor rights as
well as legal regimes protecting human rights. There are new globally based judicial
institutions designed to regulate commercial relationships, enforce human rights,
and most recently, to punish individuals for war crimes, crimes against humanity,
and genocide. Many have been established since 1990, such as the International
Criminal Court for the Former Yugoslavia, created 1994/5 and the Inter-
national Criminal Court, formed in 2002. This situation is the legacy of colonialism,
decolonization, and globalization.

A focus on the dialectic, mutually constitutive relations among global law, nation-
state law, customary law, and other normative orders emphasizes the interconnect-
edness of social orders and the vulnerability of local places to structures of domin-
ation far outside their immediate worlds. For such a postmodern view of law, legal
pluralism is a key concept (Santos, 1995). Santos uses the metaphor of the map to
suggest that law is a system of signs which, like maps, represents/distorts reality
through the mechanisms of scale, projection, and symbolization (Santos, 1987: 297).
Different legal orders, like maps, have different scales, different forms of projection
and centering, different systems of symbolization.

A theory of unequal but mutually constitutive legal orders leads to new questions:
how do these systems interact and reshape one another? To what extent is the
dominant system able to control the subordinate? How do subordinate systems
subvert or evade the dominant system? Are there ways in which the disputing
strategies of subordinate users reshape the dominant system? To what extent do
contests among plural legal systems explain historical change?
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This review examines theoretical developments in the analysis of colonial law and
the legacy of this history for the postcolonial present. It then looks at new forms of
global law such as international human rights law and commercial law and con-
siders the complex and fraught relationships between international legal orders and
state and local law.

Colonial Law

Law was one of the major institutional systems used in the nineteenth-century
expansion of capitalism and Euro-American political control over Africa, Asia,
and the Pacific. Laws against deserting labor contracts, drinking, holding festivals,
and vagrancy were fundamental to creating a docile, disciplined labor force in
colonized countries as they were earlier in the European transition to capitalism
(Thompson, 1967; Cooper, 1987, 1989; Fitzpatrick, 1987). The transition from
communal ownership to the private land tenure demanded for capital investment
in plantations and mines depended on law. Law helped to inculcate European ideas
of work, time, property, debt, individualism, rights, personal discipline, and sexual-
ity (Comaroff and Comaroff, 1991, 1997).

In Anglo-American colonialism, law was a central legitimating narrative, one of
the ways in which conquest and appropriation were reinterpreted as the expansion
of civilization (see Fitzpatrick, 1992). The rule of law was viewed as a ‘‘gift’’ to
people who were typically envisioned by nineteenth-century European imperialists
in the eloquent metaphors of The Heart of Darkness: chaotic and bestial, wholly
unregulated, and without morals or rules. Law contributed to the construction of the
great oppositional metaphors by which Europeans and Americans made sense of
colonial conquest and its drive to transform the culture of the colonized to that of
the master. The oppositions were painted in images of family and moral order: the
‘‘mother country’’ and ‘‘young nations’’;1 the colonized as ‘‘half-devil, half-child’’ in
contrast to the dutiful but unappreciated white adult male colonizer in Kipling’s
famous poem, ‘‘The White Man’s Burden.’’ The colonized were depicted as ‘‘super-
stitious,’’ lazy, and morally degenerate in contrast to European rationality and
efficiency (Said, 1978; Mitchell, 1988); their cities disorderly and educational
systems chaotic in contrast to the broad boulevards and neatly graded and orderly
schools of the Europeans (Mitchell, 1988). These images are gendered and raced,
based on metaphors of parents and children, giver and receiver, superior and inferior
race. Ideas of white racial supremacy developed out of these same oppositions. As
considerable anthropological work has demonstrated, Europeans and Americans
defined themselves in opposition to the imagined ‘‘others’’ they created (Fabian,
1983; Todarov, [1984] 1999; Comaroff and Comaroff, 1991). Fitzpatrick (1992)
finds the same oppositions and exclusions in the mythology of modern law, forged
during the colonial encounter.

This cultural map of oppositions existed in legal institutions as well as in missions,
schools, plantations, and mines. Law itself became part of the set of cultural
oppositions through which colonialism was understood and legitimated to European
actors. Colonial legal officials saw themselves as bringing civilization and the rule of
law to peoples whose customs (since they were typically seen to lack law) were
arbitrary, capricious, and irrational. They distinguished between ‘‘law’’ and
‘‘custom,’’ the one rational and just, the other irrational and situational.2
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Race identities acquired meaning and form out of the encounters accompanying
capitalist expansion and colonialism. In the period from the sixteenth to the nine-
teenth century, identities of difference depended largely on religious faith and
customs. Terms such as heathen, infidel, kaffir, savage, and barbarian point to this
kind of distinction in the mind of the labeler. But, at various points in various ways
during the nineteenth century, identities based on cultural and religious difference
were gradually displaced by identities based on physical characteristics. In other
words, dominant groups defined the identities of the subjugated in terms of appear-
ance rather than belief. The site of difference was now the body, not the soul. It was
signaled by skin shade rather than religious practices. Thus difference shifted from
mutable to immutable characteristics, a change with vast consequences for human
society today. Race and gender identities and the more subtle but deeply embedded
connection to class are fundamental to modern processes of power. Incorporated
into legal regulations and the structure of the colonial legal system itself, often
divided into racially coded distinct systems of ‘‘native law’’ and European law, the
law served to fix and to legitimate the new racialized society it produced. Martin
Chanock’s (2001) study of South African law shows how this racialization of law
was fundamental to its operation in that country.

Research on law in colonial situations has produced several important insights
about the nature of the process and the legacy it has left. One involves challenging
overly simple ideas of imposition. Early studies focused on the imposition of colonial
law, although even at this time there were questions about the adequacy of the
framework (see Burman and Harrell-Bond, 1979). Over the last two decades, studies
have shown that new legal regimes were not simply imposed but were introduced
through processes of accommodation and appropriation. Colonial rulers struggled
to establish control at minimal cost, while the elites in colonized societies sought to
use the new legal resources introduced by colonial governments in their own
struggles for power (Chanock, 1985, 2001; Brown, 1997). Peoples in some colon-
ized countries resisted the ideology of the colonizers (Guha, 1997) while in others, as
Laura Nader (1990) demonstrates, they closed themselves off from intervention by
an ideology of harmony.

A second major insight is that customary law is not the remnant of a pristine,
unchanged past, as it was often imagined by colonial administrators, but the product
of interactions between colonial powers and various groups within the colonial state
(Chanock, 1985). An extensive body of scholarship has explored the origins of so-
called customary law, a regime of law still widely used in many postcolonial
countries. Francis Snyder did one of the earliest studies showing that this law was
formed in the colonial context, often constructed by advice given colonial adminis-
trators by the new elites conversant in the colonial language and its economic and
political relationships (Snyder, 1981; see also Chanock, 1985; Moore, 1986). It
reflected the power relations within colonial spaces and the capacity of some to
articulate for colonial officials the nature of ‘‘traditional’’ law (Chanock, 1985).
These rules were invented and redefined to accommodate the new circumstances of
colonialism (Comaroff and Comaroff, 1991, 1997). In India, British colonial
scholars worked with religious legal texts from Hinduism and Islam to produce a
localized, religiously based system of law (Galanter, 1989; Cohn, 1996; Strawson,
1999). However, as Cohn (1996) points out, in the processes of translation, inter-
pretation, and codification, Hindu law became something quite different; something
more like British law in form despite its Hindu derivation.
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A third set of insights concerns the scope of control established in the colonies
through law. Although early studies focused on land and labor, subsequent research
shows that law and associated forms of discipline reached deeply into family and
community life, regulating even dress, drink, and ritual life. Analysis of law’s
colonial intervention moved from a Marxist focus on the contribution of law to
changing material relationships to a more Foucauldian concern with systems of
discipline and knowledge and regulation of the body and sexuality. Capitalism’s
demands for land and labor clearly drove the expansion of European systems of law
to the colonies. Law redefined land to make it available for capitalist development
and constructed notions of contract and wages that converted subsistence farmers
into wage laborers.

But the law regulated other spheres of social life as well: marriage and the family,
sexuality, festivals, drinking, and even dress, comportment, and forms of habitation
(Comaroff and Comaroff, 1991, 1997; Stoler, 1989, 1991, 1995, 1997; Cooper and
Stoler, 1997). Colonial law criminalized practices of everyday social life that had
been to varying degrees acceptable under earlier legal regimes. Colonial officials in
Papua New Guinea endeavored to prohibit tribal fighting (Gordon and Meggitt,
1985). The Americans and the Canadians energetically sought to suppress the
religious and ritual practices of native peoples during the colonial era (e.g., Cole
and Chaikin, 1990). Egypt tried to make festivals illegal (Mitchell, 1988). The
colonial law of South Africa joined with other kinds of disciplinary regulation
located in the workplace, the school, the hospital, and even the design of houses
to produce not only wage laborers but also new selves, engaging in the forms of
bodily comportment and management seen as signs of civilization in Europe
(Comaroff and Comaroff, 1991, 1997). In nineteenth-century Hawai’i, the courts
actively regulated sexuality, labor contracts, alcohol, drugs, and violence against
superiors (Merry, 2000). In colonial Zanzibar of the early twentieth century, Afri-
cans were often arrested for drinking, dancing, and assaults: events associated with
idleness and the absence of labor discipline (Cooper, 1987: 240). Cooper quotes
contemporary officials who were concerned that the ‘‘childish savages’’ would
dissipate their ‘‘very small stock of energy in a demoralizing dance’’ and would
reach a ‘‘dangerous state of sexual excitement’’ (1987: 240).

While some of the new regulations facilitated a steady and punctual labor supply,
others were related only indirectly to labor force participation. Efforts to control
sexual practices, drinking, and festivals, in particular, were typically framed in a
discourse of disorder and immorality rather than indolence and the virtues of work.
Their prohibition was designed to engender a new kind of person managed by self-
restraint and internal control. It was not simply the demand for laborers that fueled
the criminalization of everyday life. Instead, a distinctive theory of the potential
social disorder of subordinate groups released from the control of masters, owners,
or chiefs drove government officials to define as crimes some of the everyday
practices of these subordinate groups. The authority of masters and chiefs was, of
course, being undermined by capitalist labor and land relations. Officials feared
that, absent the control of slave owners, chiefs, or colonial authorities, these groups
would become cauldrons of immorality and chaos. Their fears grew out of concep-
tions that the subordinated peoples were more passionate, unrestrained, and intract-
able than those attempting to rule them (see Collier, Maurer, and Suarez-Navaz,
1995). Conceptions of ‘‘dangerous classes’’ fused with emerging notions of race and
gender difference. Whites defined their racial supremacy by contrasting themselves
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to people of color envisioned as animalistic, bestial, and lustful (Comaroff and
Comaroff, 1991, 1997; Merry, 2000). Discourses of labor control paralleled those
of social disorder, but each provided its distinctive justification for the extension of
criminal prosecution. Fears of social disruption flowed alongside complaints about
unreliable and erratic laborers. The desire for reforming social life frequently joined
with demands for social order and labor control. Subjugated peoples developed
strategies for hiding, for reinterpreting their marriage practices, for fooling judges
and courts. Masell (1968) described this form of resistance in Soviet Central Asia
and Lazarus-Black (1994) has documented similar patterns in the colonial and
contemporary Caribbean. Nader (1990) documents similar forms of resistance in
Mexico. As Hirsch and Lazarus-Black (1994) show, law has a cultural capacity to
construct categories, rules, and modes of understanding that shape the way people
see the world and the ways they think they should behave within it, so that its power
lies in the realm of culture and consciousness as well as in the imposition of force.
But this form of power is never complete, and always subject to forms of contest-
ation and revision.

A fourth set of insights concerns the agency of the colonized in the introduction of
colonial law. Much research focuses on law as a mode of control deployed by
colonial authorities. However, the process was more complicated. The colonial
state clearly used law to appropriate land and labor, but the law also limited the
extent of this appropriation. In some areas, such as South Africa, imperial authority
served as a check on the white settlers and their expropriation of land and labor
(Comaroff, 1989). In many parts of the British Empire, such as New Zealand, land
alienation proceeded by sale rather than conquest. Although this appears to place
the colonized in a more powerful position than direct appropriation by conquest,
Banner’s study of New Zealand shows how the legal regulations of the market
weakened the position of Maori land sellers and facilitated extensive land acquisi-
tion by white settlers (Banner, 2000; see also Ward, 1973). Similarly, labor regula-
tions served, at least in theory, to constrain the power of employers over laborers.
However, the constraint depended a great deal on the laborer’s access to the law and
ability to use it. But it did offer an alternative to forms of coerced labor such as
slavery or unregulated market forces that might produce permanent and inheritable
debt peonage (Cooper, 1980, 1987, 1989).

In this sense, law played a curiously ambiguous role in the colonial project. Law
was of course the handmaiden of colonialism, facilitating conquest and control, but
it also retained a discourse of resistance in its emphasis on rights. It was a means of
regulating the market to dull its effects on the subjects of colonial rule (Hirsch and
Lazarus-Black, 1994. It was a prominent part of the legitimating narrative of
colonial takeover, justifying the conquest and subjugation of previously autonomous
peoples. It established new relationships and new categories of persons, restructured
community and family life, and enforced new modes of discipline. At the same time,
the law provided a language and a forum to challenge colonial and village authority.
It enabled women to escape the control of fathers and husbands and servants and to
protect themselves against the demands of masters (Chanock, 1985; Moore, 1986).
Subjugated groups could use the law to challenge the colonial rulers, the settlers, the
mine owners, and even the owners of slaves (Lazarus-Black, 1994). In many colonial
areas, there was a curious conundrum: colonial courts served to implement oppres-
sive new laws concerning land, labor, and taxation, yet colonized peoples neverthe-
less used the new local courts with some enthusiasm (e.g., Chanock, 1985; Matsuda,
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1988; see also Fitzpatrick, 1987; Hayden, 1984). They saw the courts as a form of
domination by colonial elites, but at the same time absorbed the legal consciousness
of the colonial legal system and took advantage of its services.3

Rather than seeing the imposition of colonial law as a straightforward act of
domination, it is more accurate to see an ongoing contest between dominant groups
attempting to use the courts to introduce new forms of family and community life
and subjugated groups. They sought to employ ideologies of equality before the law
and individual rights to resist these new definitions of family and community life and
new ideas of work in their roles as police, magistrates, and plaintiffs in the lower
courts. The legal system was simultaneously a mode of control and a place of
resistance; an ideology that justified domination and offered modes of resistance to
domination. It created new cultural categories of persons and duties, but within
local communities, the new legal systems were seized upon and deployed in ways not
intended by the colonial officials. What kinds of spaces it created and how they were
used remains a critically important area for future research.

As the study of law and colonialism matures, scholars have turned to an increas-
ingly diverse set of historical situations. Lauren Benton’s (2002) ambitious compara-
tive historical study of the spread of legal regimes accompanying colonialism over a
period of five hundred years demonstrates the variety of intersections this produced.
Benton shows that even in the absence of an overarching legal order, actors within
different legal traditions are able to work together to arrange exchanges of goods
and information (2002: 5). Her work is framed by the theory of legal pluralism, but
she emphasizes the fluid and shifting nature of the legal entities and the porosity of
their borders. Ronen Shamir (2001) applies the colonial framework to his analysis of
law in Palestine. He notes the centrality of law in the way nations tell stories about
who they are and how their national identities have been forged. He asks why in
Israeli histories, the Zionist settlers of the 1910s and 1920s are portrayed as acting
alone, as forging their own society and institutions, when in fact the British govern-
ment was very important in creating the conditions for Zionist settlement and land
acquisition. Thus the story of autonomous self-creation by intrepid Zionist settlers
has effaced the extent to which Zionism was actually facilitated by British colonial-
ism. Shamir shows that the way we understand – or deny – colonialism forms the
postcolonial present. The colonial framework has been productive for questions
concerning the legal situation of indigenous peoples in North America as well (e.g.,
Asch, 1988). Thomas Biolsi’s (2001) study of the legal struggles around sovereignty
on the Sioux reservation shows vividly how the historical legal legacy of Indian
policy has created a contemporary morass of conflicting and contradictory laws.
Nevertheless, Native Americans turn to the law repeatedly to defend their sover-
eignty and community. These are all examples of how colonial legal relations have
persisted into the current era of postcolonialism and globalization.

Postcolonial Law and Globalization

What are the legacies of colonialism for contemporary societies and for modern law?
The existence of a pervasive pluralism is one consequence, a pluralism often con-
ceived as that of common law and customary law. These boundaries incorporate
notions of race and difference, and have often been subject to efforts at unification
by postcolonial states. Careful ethnographic research suggests that even where they
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remain, however, in practice, the lines are far from sharp. In Anne Griffiths’ (1997)
study of disputing and family conflict in a Botswana town, she finds that despite the
conventional distinction of the postcolonial state between a common law system and
a customary law system, a distinction that essentializes these social categories, the
boundary is porous and negotiable. Focusing on conflicts surrounding marriage and
support, Griffiths demonstrates that women’s use of the law depends both on the
resources the legal system offers them and on their social position in kinship and
economic patterns. Although the educated elites in Botswana are dismissive of
customary law, seeing it as irrelevant, she finds that ordinary people move easily
between these apparently distinct systems. Customary law provides important re-
sources to women seeking support from husbands and partners (1997: 103). Simi-
larly, Susan Hirsch’s (1998) study of a Swahili Muslim court in Kenya shows that the
court offers women a site where they can exercise some agency in negotiating their
marriage and family relationships.

Another way of thinking about the legacies of colonial law for postcolonial law is
to consider the way the colonial encounter has reshaped European law itself.
Fitzpatrick and Darian-Smith argue that one legacy is the law’s incorporation of
Orientalism (1999; see also Bhabha, 1997, 1998). The oppositions and racial cod-
ings of colonial law are fundamental to the nature of modern law (Fitzpatrick, 2001;
Darian-Smith and Fitzpatrick, 1999). Antony Anghie (1999) describes the origin of
international law in the colonizing moment of the sixteenth-century encounter
between the Spanish and the Indians. He shows how the theories of Francisco de
Vitoria, seen as the originator of international law, substituted a secular and univer-
salizing basis for legal authority for the notion of a religious papal authority. He did
so because he determined that the Indians had a capacity for reason. This allowed
the Spanish to incorporate the Indians under the same system of natural law as the
Spanish. However, this natural law system also allowed the Spanish to travel and
sojourn in the Indians’ territory and to respond to any Indian attempt at resistance as
an act of war that justified retaliation. Thus, under this theory, the Spanish gained
the right to ‘‘defend’’ themselves against Indian resistance defined as aggression
(Anghie, 1999: 95). Thus, rather than seeing international law as a preexisting
system brought to the colonial encounter, Anghie shows how the encounter and
the new problems it posed formed international law.

Along with the globalization of labor and capital in the postcolonial era has come
a new level of legal pluralism: a series of legal technologies, institutions, and laws
located in global space as well as an extensive process of legal transplanting (Dezalay
and Garth, 2002a, 2002b). Building on the long-established system of international
law, new regional and global legal orders have emerged such as forms of commercial
law, humanitarian law, and human rights law (e.g., Hannerz, 1992; Shapiro, 1993;
Aman, 1995; Dezalay and Garth, 2002a). Institutions for resolving international
conflicts such as the International Court of Justice, the dispute resolution system of
GATT, or mechanisms for arbitrating international commercial disputes (Dezalay
and Garth, 1996) have developed since World War II, along with a system of
treaties, conventions, and declarations that form the basis of international human
rights law. The Bretton Woods institutions such as the World Bank, the International
Monetary Fund, and the General Agreement on Tariffs and Trade formed in the late
1940s are fundamental to the new legal order of global capitalism. Some human
rights conventions, such as the Universal Declaration of Human Rights, from the
same era, are so widely accepted as to constitute international customary law (see
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Donnelly, 1995). Along with the emergence of transnational legal regulations has
come some fracturing of the nation-state and demands for autonomous local legal-
ities and self-determination by subgroups of nation-states, sometimes framed in the
language of human rights. Some postcolonial states respond by seeking to unify their
legal systems and crush localisms.

This new pluralism represents a shift from the centrality of the state as the source
of legal ordering. The creation of the modern state involved efforts to capture and
control disputing processes, to extinguish local forms, and develop uniformity (e.g.,
Bossy, 1983). There was always a tension, a resistance to this capture, however, in
the form of legalities that escape or deny state control. The more contested domin-
ance of state law contributes to the appearance of the state as weakening although,
as Santos (1995) points out, states may be choosing to be weaker.

In some ways, the current situation can be seen as a new imperialism, only now it
is based on a regime of sovereign nations rather than the political control of empire.
Nations are treated as formally equal within the new international organizations
such as the United Nations, despite their sharp informal inequalities (Fitzpatrick,
2001). The shape of the international legal order is a contractual arrangement of
formally equal and sovereign states that are deeply unequal. This system operates
through institutions that claim to embody the community of nations, especially the
International Monetary Fund and the World Bank. Otto (1999) points out that these
institutions were formed soon after World War II by predominantly European
countries and still retain the original European basis of control. In contrast, develop-
ing countries have been numerically dominant in the General Assembly of the United
Nations since decolonization. Thus, despite the formal equality among nations, they
are unequal in the ability to govern the key financial institutions of the international
community.

Fitzpatrick argues that the new imperialism is neoliberal in that the market is
supreme internationally and domestically while the role of the nation-state is man-
agerial and supplementary. It should not impose barriers to the economy such as
tariffs, import controls, or restraints on foreign investment. Internally, it should
promote liberalization, deregulation, and privatization. The political principles of
this new order are democracy, human rights, and the rule of law. This includes
transplanting or adopting occidental laws, especially commercial ones, and
reforming the legal system to make it more like that in core countries. The sanctions
supporting the system are national and international laws enabling seizure of the
assets of a recalcitrant nation and its citizens or the threat of withdrawing reci-
procity or recognition. Withdrawing reciprocity means denial of access to further
loans and aid, leading to economic collapse for some countries (Fitzpatrick, 2001:
212–15).

Christopher Arup’s (2000) study of the texts and impacts of the World Trade
Organization, especially two of its new multilateral agreements – General Agree-
ment on Trade and Services (GATS) and the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPs) – examines how these new forms of global legal
regulation operate. He analyzes them as examples of legal pluralism, or interlegality,
to use Santos’s term (1995). This term emphasizes how legalities clash, mingle,
hybridize, and interact with one another. This takes place at several levels: between
national legalities, and among legalities not necessarily centered on any nation state
(Arup, 2001: 5). These legalities include the reemergence of a supranational lex
mercatoria based on transnational contracts, model codes, and private arbitration.
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Arup does not anticipate increasing homogeneity or convergence in law but instead
a continuing diversity. Global suppliers will still have to negotiate across differences
and will continue to call on the legal support of the nation state (2001: 7).

The expansion of transnational corporations and transnational economic activity
in the absence of the political structure of colonialism has, over the last two decades,
produced an enormous expansion of international mechanisms of managing dis-
putes and negotiating rules. Although international mercantile law has existed since
at least the medieval period, its expansion in recent years has taken new forms. As
Sassen (1996) notes, with the expansion of the global production system and the
global market for financial services there has also been a global expansion of legal
regulation, particularly commercial arbitration. New legal regimes to guarantee
property rights and contracts for firms doing transnational business are increasingly
important (Sassen, 1996: 12–20). Dezalay and Garth describe the emergence of an
international private justice system for commercial arbitration in this space (1995:
33, 1996). Between 1970 and 1990 there has been a transformation from relatively
informal arbitration based on European scholars and the International Chamber
of Commerce in Paris to ‘‘offshore litigation’’ with greater emphasis on Anglo-
American law firms for resources, clients, emphasis on fact finding, and adversarial
lawyering (Dezalay and Garth, 1995: 34–6). In their more recent study, they exam-
ine the circulation of elite lawyers and economists between the major academic
institutions of the United States and Europe and positions in Latin American
countries, human rights organizations, and UN bodies (Dezalay and Garth,
2002a). They trace a shift from European gentleman lawyers to US-trained econo-
mists as the leading policy makers in Brazil, Argentina, Chile, and Mexico. By
focusing on the careers of particular individuals, they are able to show how legal
technologies and expertise developed in one arena are transferred to another. They
show the increasing importance of international spaces such as UN bodies in the
career paths of leading policy makers in Latin America. And they demonstrate how
legal reforms in Latin America are typically promoted by these cosmopolitan elites
but subverted by local notables as they confront deeply ingrained practices and ways
of negotiating power carried out under the legitimacy of existing legal arrangements
(Dezalay and Garth, 2002a: 248–50).

The rapid development of offshore financial systems and tax havens provide ways
to evade state control of financial transactions for taxation purposes. Carried out
under the aegis of the free market, such systems build on discourses of unique and
distinctive places within a global market and the celebration of flexible persons who
can readily move from one place to another (Maurer, 1997, 1998, 2001). They
provide places for escaping state regulation of financial transactions and tax pay-
ments while the digitalizing of financial transactions makes them more difficult to
trace and police. Although such changes are typically seen as an assault on state
sovereignty, they may represent more fundamental shifts in the location of regula-
tion. Investors still need to operate with high levels of trust and to have some
guarantees of security of ownership and guarantees of contracts in offshore loca-
tions. The rapid proliferation of offshore financial systems raises new questions
about the location and institutionalization of the regulatory systems that enable
them to function (see Maurer, 1997).

The international human rights system and its legal instruments provide another
form of legal regulation that crosses national boundaries. Since World War II, an
elaborate system of human rights documents and institutions for implementing these

colonial and postcolonial law 579



 

documents has developed internationally, focused largely on the United Nations and
its subsidiary organizations (see Merry, 2003). This system is also built on a formal
structure of autonomous, sovereign states tied through contracts. Local, national,
and transnational NGOs have become increasingly important actors in this system,
contributing in significant ways to the drafting of documents and also shouldering a
significant portion of the burden of implementing human rights declarations (Keck
and Sikkink, 1998). The expansion of a rights discourse and enthusiasm for the rule
of law was greatly facilitated by the 1990 collapse of the USSR and the establish-
ment of liberal political orders in parts of Eastern Europe, against the backdrop of
destructive ethnonationalism in the former Yugoslavia (see Wilson, 1997: 2).

Donnelly noted in 1995 that despite worries that the human rights system is
fundamentally European in origin, it has not resulted in interventions to protect
human rights. However, violations of human rights principles are increasingly being
used as justifications for various forms of international military action, as in Kosovo.
At the same time, pressure to protect the human rights of vulnerable populations by
international NGOs as well as other states has circumscribed sovereignty in some
ways (see Foot, 2000). Within the new global order, sovereignty is increasingly
dependent on compliance with a minimum of human rights principles. South Africa
represented an example of a country whose systematic violations of human rights
principles under the apartheid system led it to be seen as an international pariah
state. However, it appears that it is primarily powerful countries that are successful
in putting pressure on less powerful ones, while some of the most powerful, such as
the United States, refuse to be bound by some human rights conventions (see
Ignatieff, 2001).

Thus, the human rights system represents a new international legal regime,
although it is an edifice constructed on the international order of sovereignty.
Human rights discourse is a powerful part of contemporary global cultural flows.
As it expands from its initial preoccupation with civil and political rights of the
1940s and 1950s to social and economic rights, and more recently to rights of
vulnerable groups such as women, children, and racial minorities, as it has in the
1980s and 1990s, it has taken on increasing ideological significance as a mode of
regulating global society. Unlike nation-state law, individuals are endowed with
human rights on the basis of their human dignity rather than on the basis of their
membership in a nation. No one stands outside the system, as an alien stands outside
the regime of citizenship in a state. Population movements such as illegal immigra-
tion and refugee flights are generating increasingly large pockets of peoples living in
states in which they must hide from systems of law (see Coutin, 2001). These are
groups excluded from citizenship but still endowed with human rights (see Sarat and
Kearns, 2001).

The concept of rights itself has been dramatically transformed over the past 50
years as activists have deployed it in a variety of innovative contexts. The major
expansion is from an individually based conception of civil and political rights
adhering to individual rights with relationship to the state, such as rights to freedom
from torture, to a collective set of rights to food, housing, and cultural practices (see
Messer, 1993; Sarat and Kearns, 1995). With this transformation, human rights no
longer focuses entirely on individual entitlements.

The development of human rights documents dealing with indigenous peoples
raised issues of group or community rights with particular force. Indigenous
peoples incorporated into settler states such as the United States, Canada, Australia,
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and New Zealand draw on the language of self-determination developed in the late
1940s and 1950s to fight colonialism (see Trask, 1993). Beginning from a movement
by leaders of indigenous groups in the Americas, an initial declaration on principles
for the defense of indigenous nations was formulated and presented at a UN
conference in 1977. The UN Sub-Commission on Prevention of Discrimination
and Protection of Minorities, part of the UN Human Rights Commission, created
a Working Group on Indigenous Populations in 1982. This soon became the leading
international forum for hundreds of indigenous peoples’ leaders and representatives
as they met each year in July at the Working Group meetings in Geneva (Coulter,
1994: 37; see also Anaya, 1994, 2000). Although indigenous groups sought self-
determination under international law, they were not generally seeking statehood or
independence but survival of their cultural communities. They were searching for
cultural identity rather than an autonomous state (Lam, 1992). This has been a
fundamentally legal struggle, using the language and institutions of the law rather
than other forms of political contestation. One of the major objectives has been
some degree of legal autonomy and self-governance. The Draft Declaration on
the Rights of Indigenous Peoples, finalized in 1994 after years of discussion
among indigenous groups and UN representatives, includes the right to create and
maintain indigenous peoples’ own governments and their own laws and legal
systems (Coulter, 1994: 40).

One of the emerging forms of global law is some form of tribunal that will hold
governments or leaders of various kinds accountable for their offenses such as war
crimes, genocide, or abuses connected with war such as rape or sexual slavery (see
Teitel, 2000). There are currently tribunals convened for the war crimes in Rwanda
and in the former Yugoslavia, with others under discussion. In 2002, the Inter-
national Criminal Court came into existence to try war crimes, crimes against
humanity, and genocide. These innovations suggest the creation of a new global
legality focused on charging individuals with criminal violations and punishing them
across national borders. At the same time, a second type of transitional justice
focuses on tribunals for truth telling and reconciliation, although not necessarily
for dispensing justice in the sense of holding offenders accountable. In Richard
Wilson’s (2001) study of the most famous of the latter form of tribunal, the South
African Truth and Reconciliation Commission, he describes how its message of
redemption and reconciliation incorporated some groups but failed to resonate
with ideas of popular justice among urban African neighborhoods in Johannesburg.

As both of these approaches to restoring justice after conflict expand, there will be
continuing questions about the relative merits of criminal trials, with their delay and
expense and small defendant rolls, and the more open, conciliatory, and amnesty-
focused proceedings of truth commissions. Examining when and why one or the
other of these models emerges or what kinds of hybrids are possible will be an
important question for the future, both in understanding how societies overcome
intense and brutal internal conflict and how this can be done most effectively. There
are also ongoing questions about the role of the international community and the
judiciary of the postconflict society in such processes. Nevertheless, the gradual
emergence of these new global legal institutions for commercial law, humanitarian
law, human rights law, and more recently international criminal law, is another
indication of a developing global legal system. The relationship between these
relatively weak international systems and nation-state law remains complex and
uncertain.
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Comparing Colonial and Postcolonial Legality

The focus on global legality raises new questions. As new forms of transnational
legality emerge, is this a new colonialism? Or is it an entirely new legal regime? Is it
rooted in nation states or does it challenge and weaken those states? As the human
rights system expands, along with commercial legal transplants and the strength of
global financial institutions, does this lead to homogeneity? Or does it foster new
negotiations and diversities? Are the fundamental cultural categories of colonialism
still implicit, although not often articulated, such as images of civilization and the
savage? What is the future for the current interest in what is called transitional
justice – the move to incorporate a criminal law system as well as a commercial one
into the global network?

To what extent can we see human rights as a form of global law? Do they have any
force? How has the expansion of these forms of global legality redefined sover-
eignty? Despite some talk about the erosion of sovereignty, it is not clear that the
nation-state is weakening; instead it seems to be changing in form (see Sassen, 1996,
1998). Indeed, Ignatieff (2001) points out that the focus of human rights activism
continues to be the state; the international arena is mobilized in order to put pressure
on states.

And what can we learn about globalization from considering the role of law in the
colonial era? Although there are great differences between the historical conditions
of pluralization accompanying colonialism and those associated with globalization,
both made legal systems more diverse and contradictory. In both historical pro-
cesses, existing systems merged with imports developed under quite different social
conditions. The ideological justifications of the imports are similar: nineteenth
century colonialism focused on civilization and reform; twentieth century globaliza-
tion emphasizes democracy, development, and the rule of law. There is still a center
and an ‘‘other,’’ subject to reform and absorption, although then it was the heathen
savage and now it is the diseased, corrupt society riven by ancient hatreds. In both
situations, some countries are vastly richer and more powerful than others, a fault
line that roughly parallels the distinction between colonizer and colonized. And
in the present, as in the colonial era, new legal technologies and laws have
enormous consequences only dimly anticipated by those engaged in adopting them
or imposing them.

But the power dynamics within which the legal transplants of the imperial era
took place are quite different from those under contemporary globalization.
A political takeover often came first, although the exigencies of commerce meant
that some changes occurred before overrule. In contrast, it is economic forces that
are driving the spread of Anglo-European law in the period of globalization.
Adopting countries wish to seem modern in order to attract foreign investment.
Foreign investment requires some kinds of legal guarantees and dispute settlement
mechanisms. International institutions such as the United Nations and its human
rights instruments are gradually constructing a global jurisprudence of human rights
while the creation of international courts is forming a set of institutions to enforce
both civil and criminal law, although this is only at the beginning stages. Under this
system, nations do not sacrifice sovereignty but sovereignty becomes redefined
depending on compliance with international human rights standards. Nations ratify
human rights conventions to demonstrate to the world that they are modern,
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developed states and to gain admission into the international community as formal
equals.

Thus the new international legal order is ideologically and politically the descend-
ant of the colonial order of empire. The same economic and political inequalities of
that era pervade the present, despite its apparently different legal organization. The
pervasive legal pluralism of the colonial past, rooted in racialized conceptions of
difference, continues to have an influence. Contemporary legal technologies and
ideas have been forged in the interactions among these legal systems. Legal trans-
plants and appropriations still take place within an intransigent structure of unequal
power on the global terrain.

Notes

1 In one of many examples of this genre of colonial discourse, Ranger cites the address of the
King of England to the Sotho in 1910:

When a child is in trouble he will go to his father, and his father after hearing all
about the matter will decide what must be done. Then the child must trust and obey
his father, for he is but one of a large family and his father has had great experience
in settling the troubles of his older children and is able to judge what is best not only
for the young child but for the peace and advantage of the while family. . . The
Basuto nation is as a very young child among the many peoples of the British
Empire. (quoted in Ranger and Hobsbawm, 1983: 231)

2 A significant body of scholarship in the anthropology of law has challenged this distinc-
tion, arguing both for the legal, rational characteristics of ‘‘custom’’ (Gluckman, 1955)
and that societies that lack law, as it was defined by the colonial authorities, have social
order (Evans-Pritchard, 1940; Gulliver, 1963). While accepting the division between law
and custom, Diamond (1973) challenged the negative evaluation placed on ‘‘custom’’ in
comparison to ‘‘law.’’ More recent work indicates that the ‘‘customary law,’’ which
colonial officials conceptualized as deriving from a timeless and unchanging past, was
itself a construct of the colonial period, very much shaped by the activities of new elites in
colonized populations actively reformulating the law in their own interests (Chanock,
1985; Snyder, 1981; Moore, 1986). The ‘‘customary law’’ of colonized peoples developed
through political struggles over leadership and power within local communities as well as
from the effects of global economic and political pressures (Moore, 1986).

3 One example from the Hawaiian Monarchy period concerns the effort to introduce rape
laws that embodied American rather than Hawaiian conceptions of the crime (Nelligan,
1983). These laws were sometimes used by Hawaiian women and local judges to raise
funds. The woman would accuse a foreign seaman of rape, and, as the law required, the
fine was divided between the woman as compensation and the judge who decided the case.
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31
Human Rights

Lisa Hajjar

Toward the end of Calling the Ghosts, a documentary film about the war in Bosnia,
there is a scene in which the two central characters are looking through a rack of
postcards. Jadranka Cigelj and Nusreta Sivac, Bosnian Muslim women who sur-
vived the Serbian concentration camp of Omarska, had come to the Netherlands to
testify about their experiences before the International Tribunal for the Former
Yugoslavia. The voiceover is Cigelj, reading the card they sent to their former
Serbian colleagues in their former hometown, the ethnically cleansed city of
Prijedor: ‘‘Greetings from The Hague. Hope to see you here soon.’’ Those two
short sentences speak volumes about modern ethnic hatred, genocidal violence,
and torture, as well as the survivor spirit and demands for justice.

When the women were incarcerated and repeatedly raped by Serbian soldiers, the
possibility of legal retribution was virtually unthinkable. The illegality of Omarska
was obvious, as evidenced by the precautions taken by the commanders of the camp
prior to a visit by foreign journalists to obscure the harms being perpetrated there.
But they had little reason to imagine, let alone fear, that they could be held account-
able. At that time, there was no institutional mechanism to enforce the international
laws being violated in Omarska. But the fact that there were laws ‘‘in the books’’
inspired the women, when they were released, to document their own and fellow
prisoners’ suffering. Although the initial purpose of their documentation project was
to facilitate recovery, it also constituted evidence of crime.

In 1993, when the United Nations created an ad hoc tribunal for the former
Yugoslavia, the testimony of survivors was instrumental in preparing indictments.
The postcard scene in Calling the Ghosts portrays this transitional phase in inter-
national law enforcement and institution building. It also provides a vivid, ethno-
graphic image of ‘‘law in action.’’ For Cigelj and Sivac, their transformation from
‘‘victims’’ to ‘‘witnesses’’ is an empowering rejoinder to the violence that unmade
their world.



 

Human Rights in the Field of Law and Society

Studying the power of law to make and to change social relations is a cornerstone of
law and society scholarship. It is a shared interest in law as a social phenomenon and
force that brings scholars from across the disciplinary spectrum to this interdisciplin-
ary field. However, until the 1980s, little attention was devoted to international law
or law in the international arena. Rather, the field was dominated by the study of law
in a particular country or community, or comparative analysis of law in select
countries. Research on globalization and international law has picked up over the
last two decades. Commenting on this trend, Silbey writes:

[S]tudying the social organization of law is a particularly good way to study the exercise
of power under globalization: first, because so many of these new forms of interaction
and exchange are organized through law; and, second, because to some extent, we have
already been there. . . .Not only is there a noticeable structural homology between
the narratives of globalization and liberal legalism, but the gap between law in the
books and law in action revealed in much sociolegal scholarship can also be observed in
the accounts and practices of globalization. Not only do we observe a consistent
contradiction – the gap between ideal and reality – but the same gap is produced: abstract
formal equality and substantive concrete/experiential inequality. (Silbey, 1997: 230)

Human rights are a creation of international law, and therefore a manifestation of
the globalization of law. As such, they constitute a rich and relevant vein of inquiry
for law and society scholars. Moreover, like human rights discourse, much of law
and society scholarship tends to embody a commitment to justice, empowerment,
and rights.

In the Anglo-American academy, the field of law and society has been enriched by
research on human rights and related topics. Indeed, this has contributed to the
internationalization of the field itself. Conversely, the interdisciplinarity of the field
can enrich scholarship on human rights. For example, the burgeoning interest in
cause lawyering illuminates connections among legal activism, international laws,
and social movements mobilized in struggles for rights. The field’s venerable trad-
ition of applying sociopolitical analysis to legal texts and institutions is inspiring
work on these topics at the international level. Enduring concerns about legal
pluralism and legal consciousness lend themselves readily to investigations of
human rights organizations and activism.

In this chapter, I provide a brief (and admittedly selective) history of human rights,
highlighting some of the concerns that resonate in the field of law and society. I am
particularly interested in one of the abiding concerns of the field: the ‘‘gap’’ between
‘‘law in the books’’ and ‘‘law in action.’’ I would also note at the outset that the
concept of ‘‘human rights’’ has multiple meanings and interpretations; in my analy-
sis, I emphasize the centrality of violence.

Violence, Justice and Social Change

In the twentieth century, planned and organized violence to achieve political ends
reached unprecedented levels. But also unprecedented in this era were efforts to
construct a global regime of law to regulate and restrict violence. The relationship
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between these two phenomena, violence and law, is dialectical. As Austin Sarat and
Thomas Kearns point out:

[V]iolence . . . is integral to the constitution of modern law, and . . . law is a creature of
both literal violence, and of imaginings and threats of force, disorder and pain. . . . Vio-
lence thus constitutes law in three senses: it provides the occasion and method for
founding legal orders, it gives law (as the regulator of force and coercion) a reason
for being, and it provides a means through which the law acts. (Sarat and Kearns,
1993: 1, 3–4)

These three dimensions of the relationship between violence and law are useful for
understanding developments in international law. The violence of two world wars
was a constitutive factor in strengthening humanitarian law (otherwise known as the
laws of war), and international shock and revulsion at the Nazi Holocaust provided a
crucial negative inspiration leading to the creation of a new body of international law
to establish human rights. The third dimension, the violence of law, features in this
account, too, but until quite recently it remained a promise (or threat) unfulfilled.

Until the end of World War II, international laws were oriented almost entirely to
relations among states, excluding, for the most part, matters concerning the rela-
tions between states and their own subjects. Sovereign states comprised a ‘‘commu-
nity of equals,’’ and sovereignty constituted a form of supreme authority, based on
principles of independence, domestic jurisdiction, and noninterference. Most human
beings had no claim to international rights because they had (virtually) no standing
in international law. But World War II took a toll on the legitimacy of this Westpha-
lian order. The grimmest lesson of the war was that the most egregious atrocities
were not illegal because there were no laws to prohibit them and no authority to
prevent them.

At the end of thewar, new legal groundwas brokenwhen tribunals were established
in Nuremberg and Tokyo to try Axis leaders. The process of establishing the tribunals
and the proceedings that took place therein clarified the content and extended the
parameters of ‘‘war crimes,’’ articulated a new category of crimes (‘‘crimes against
humanity’’), and established the basis for a new form of rights (‘‘human rights’’).
Criminalizing and prosecuting state violence was a radical legal innovation because it
eroded states’ sovereign prerogatives to use violence with impunity. Indeed, Hermann
Goering, one of the architects of the Nazi ‘‘Final Solution,’’ used this transgression of
legal precedent to challenge the prosecution: ‘‘But that was our right! We were a
sovereign state and that was strictly our business.’’

Even some legal experts who condemned the violence were concerned about the
legitimacy of prosecuting its authors. While law can be (and often is) used to
innovate changes, the legitimacy of law depends on an appearance of stability and
predictability. Legal reasoning appeals to precedent, to pre-existing principles, to
prevailing views about order, justice, and rights. Thus these tribunals defied legal
convention: they were created and used to hold individuals legally accountable for
violence they undertook as agents of their states, actions that were not, at the time
they were perpetrated, recognized as crimes. As Aryeh Neier explains the legalistic
critique of the tribunals:

Adherents of positive law – that is, those who reject the application of natural law or
higher law principles and who believe that only laws enacted by appropriate authorities
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are valid – argued that trying Germans and Japanese for crimes against humanity
violated the fundamental principles of legality: nullum crimen sine lege (no crime
without law) and nulla poena sine crimine (no penalty without crime). (Neier, 1998: 16)

But the heinousness of the violence overwhelmed legal conservatism in that
transitional moment. According to Robert Cover, ‘‘The defense of the Nuremberg
trials . . . was sounded at the outset in terms of the capacity of the event to project a
new legal meaning into the future’’ (Minow, Ryan, and Sarat, 1995: 196). In his
opening statement as lead prosecutor at the Nuremberg tribunal, US Supreme Court
Justice Robert Jackson justified the undertaking as commensurate with the rule
of law:

If these men are the first war leaders of a defeated nation to be prosecuted in the name of
the law, they are also the first to be given a chance to plead for their lives in the name
of the law [and given] a fair opportunity to defend themselves – a favor which these
men, when in power, rarely extended to their fellow countrymen. Despite the fact that
public opinion already condemns their acts, we agree that here they must be given a
presumption of innocence, and we accept the burden of proving criminal acts and the
responsibility of these defendants for their commission. (cited in Minow, 1998: 31–2)

The principles justifying the prosecution of Axis leaders were as lofty as they were
radical. In principle, individuals were being tried for crimes against ‘‘humanity’’ and
‘‘peace,’’ not against the particular victims of their regimes. In principle, the author-
ity of the tribunals derived from the ‘‘international community,’’ not the victorious
nations. In principle, the indefensibility of superior orders would serve as a deterrent
against future atrocities, a ringing warning of ‘‘never again.’’ And in principle, the
precedents established through the tribunals would enable the pursuit and prosecu-
tion of other individuals suspected of engaging in similarly heinous acts. According
to Neier, ‘‘The tribunals advanced the idea that law generally, and international law
in particular, can deal with great matters and that legal process may be relied upon
to deal appropriately with the most grievous offenses by human beings against other
human beings’’ (1998: 18).

Along with the tribunals, in the immediate postwar period, two of the most
significant initiatives to build an international legal regime were the creation of the
United Nations (UN) in 1946 and the passage of the Universal Declaration of
Human Rights (UDHR) in 1948. The mandate of the UN, enshrined in its Charter,
made human rights a prominent theme, albeit conceiving such rights not as an end
unto themselves but rather as a means to ensure global peace and security. The
UDHR was more high-minded, declaring human rights to be ‘‘inalienable’’ – an end
in themselves. Although the UDHR was a nonbinding agreement, it laid out a
framework for a common set of rights that all humans could claim, and served as
a reference for subsequent promulgation of laws to codify those rights.

The postwar tribunals had operationalized the violence of law. But stripping state
agents of ‘‘sovereign immunity’’ and prosecuting them for political crimes had a
chilling effect on international law enforcement in their aftermath. Early efforts to
build on the Nuremberg precedent by instituting an international criminal justice
system were thwarted because, as Louis Henkin explains, ‘‘the principal powers [i.e.,
the permanent members of the new UN Security Council] were not prepared to
derogate from the established character of the international system by establishing
law and legal obligation that would penetrate Statehood in that radical way: clearly
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they themselves were not ready to submit to such law’’ (cited in Steiner and Alston,
1996: 123).

Ironically, as the rhetorical influence of human rights was gaining ground, the
ground itself was eroding. In the postwar era and for decades thereafter, political
exigencies, notably states’ defense of their sovereign prerogatives and Cold War
polarizations, subverted the enforceability of human rights and humanitarian laws.

Human Rights as Utopia

The concept of utopia, once defined as imagined perfection, has expanded to include
cures for imperfection. By this definition, any struggle or movement for rights could
be conceived as utopian to the extent that it represents a desire to make the world a
‘‘better place’’ for the (would-be) beneficiaries. The utopianism of rights, and the
vision of human dignity (and vulnerability) upon which rights strategies are based, is
grounded in modern legal liberalism: rule of law, equality among the subjects of law,
and universalized application and enforcement within the jurisdiction of law (see
Dworkin, 1977; Donnelly, 1998; for skeptical assessments, see Fitzpatrick, 1992;
Scheingold, 1974).

The idea of human rights is undisputedly utopian because it assumes and asserts
that all human beings are equal in their humanity. But since humans do not actually
live as equals, the idea is also revolutionary because it challenges hierarchies of
power and privilege upon which political, economic, and social orders around the
world are based.

Louis Henkin (1990) has described the twentieth century as the ‘‘age of rights.’’
His intention was not to proclaim a victory for rights, but rather to acknowledge the
influence of the idea of rights on the expectations and struggles of people around the
world. Indeed, the right to rights has become an internationalized – if far from
universalized – norm. Abdullahi An-Na’im defines the ‘‘human rights paradigm’’ as
‘‘the idea that the protection of certain individual and collective/group rights . . . is a
matter of international concern, rather than the exclusive internal affair of states’’
(2001a: 87). According to Richard Wilson: ‘‘Notwithstanding disputes over their
conceptualization and application, human rights are among the few utopian ideals
left, and there is still a remarkable degree of consensus by governments on the
principle at least that certain rights be protected under international law’’ (Wilson,
1997: 1).

Human rights are legal entitlements. To understand what human rights ‘‘do’’ or
can do, it is necessary to appreciate what rights are. Rights can be defined as
practices that are required, prohibited, or otherwise regulated within the context
of relationships governed by law. To create new rights requires the creation of new
laws, or reinterpretation of existing laws in new ways, or extension of the jurisdic-
tion of laws to new subjects. The process of creating new rights emerges and
proceeds in response to changing perceptions about social needs and problems,
which, in turn, mobilizes a swell or shift in the balance of politicolegal forces to
act. The products of that process, new laws that establish new rights (or revise or
extend existing rights), impose changes by legally regulating relationships and
practices in new ways. In short, rights are both markers and means of social change.

The idea of international human rights had been in circulation for decades prior to
the first substantive steps to institutionalize it (see Keck and Sikkink, 1998; Lauren,
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1998). One of the leading crusaders for human rights was the prominent British
utopian writer, H.G. Wells. At the beginning of World War II, Wells wrote:

At various crises in the history of our communities, beginning with the Magna Carta,
and going through various Bills of Rights, Declarations of the Rights of Man and so
forth, it has been our custom to produce a specific declaration of the broad principles on
which our public and social life is based. . . . The present time seems particularly suitable
for such a restatement of the spirit in which we face life in general and the present
combat in particular. (cited in Lauren, 1998: 52)

In true utopian fashion, Wells and the many other individuals and groups who
mobilized and collaborated during the war years strived both to enunciate principles
of human rights and to advocate their incorporation into the postwar international
order. While this mobilization replicated and built upon similar activities during
World War I, the failures of those earlier efforts to prevent a second global conflagra-
tion fortified the movement and legitimized their demands for change. For example,
whereas in World War I nine out of ten of the millions of casualties were soldiers, in
World War II the proportions of soldier and civilian casualties were roughly even
(Gutman and Rieff, 1999: 10). In addition to concerns about the harms wrought by
the war, rights activists like Mohandas Gandhi andW.E.B. DuBois were animated by
the injustices of colonialism and racism. World War II highlighted the linkages
among these concerns; the politics of race (racial superiority and extermination),
and the conquest and control of foreign lands were central to Axis war aims, and
thus became central to the discourse and aims of the Allies’ campaign as well. The
war against fascism was pitched to the public as a fight for ‘‘freedom’’ (e.g., see US
President Franklin D. Roosevelt’s ‘‘Four Freedoms’’ speech), and the Allies’ victory
seemed to offer an opening to connect anticolonialism and antiracism to the postwar
agenda for international legal reform.

But in the process that ensued, the utopian vision prioritizing the interests and
needs of human beings was overwhelmed by realpolitik. The changes in inter-
national law after World War II that created human rights did not undermine the
centrality of states to political life around the world. Nor did the new international
institutions replace or diminish the authority and power of states over their subjects.
Rather, the creation of human rights entailed the elaboration of new international-
ized norms of government to which all states would be expected to adhere, while
preserving the general principle of states’ rights as sovereign entities. Consequently,
while states’ rights were revised (e.g., they could no longer claim the ‘‘right’’ to
exterminate civilians), states retained their status as the premier subjects of inter-
national law. Put simply, human rights obtain their ‘‘universalizing’’ character from
the fact that people are subjects of states, and states are subjects of international law.
Thus the establishment of human rights simultaneously revised and reinforced the
state-centrism of the international order.

The most obvious problem with this arrangement was the lack of effective means
of global governance to ensure law enforcement. Under the state-centric structure of
the UN, states were both the governors and the governed – the makers, the enforcers,
and the subjects of these laws. This meant, for the most part, that the protection and
promotion of human rights depended on self-enforcement by states. Thus the
availability of human rights was contingent on the willingness of individual states
to behave and conform, and dependent on the system of states to act against those
that did not (see Falk, 1985).
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While some states willingly instituted domestic reforms in keeping with their
international obligations, most refused to regard human rights law as binding and
enforceable, especially if the implications would compromise vested interests. Obvi-
ous examples were resistance by imperial states to relinquish colonial possessions, or
to dismantle racial or ethnic hierarchies. Unenforceability of international law was
compounded by the dynamics of Cold War rivalries between ‘‘East’’ and ‘‘West,’’ and
superpower competitions for power and influence across the global ‘‘South.’’
Certainly, the rights of ‘‘self-determination’’ and ‘‘equality’’ enshrined in the UN
Charter and the UDHR informed anticolonial and antiracist struggles, but these
moral-legal imperatives did not mitigate the difficult and often violent processes of
decolonization and desegregation.

The human rights idea was further compromised by sharp ideological disagree-
ments over the nature of rights and the contested legitimacy of universalism. In the
UDHR, political and civil rights and social and economic rights were conceived as
‘‘indivisible.’’ However, Western leaders and leading human rights scholars tended to
argue that political and civil rights were the priority, or even the only kind of ‘‘real’’
rights, since social and economic rights could not be guaranteed or enforced without
violating the ‘‘freedom’’ of the market and the rights to profit and property. Leaders
of socialist and developing states and scholars committed to those goals tended to
argue that social and economic rights had to be prioritized to create conditions of
equality. This would inevitably entail limitations on political and civil rights, and
justify the use of force in putting down resistance. Socialists challenged the liberal
legal emphasis on individual autonomy and freedom, emphasizing alternatively the
need for a strong state with a centralized economy capable and committed to
pursuing an agenda to remake the social order by redistributing goods.

The other major debate about human rights arose over the meaning and legitim-
acy of ‘‘universalism.’’ Specifically, the debate circulates around the changes envi-
sioned and imposed through the establishment of international legal norms. Critics
of universalism assumed or were given the title of ‘‘cultural relativists.’’ Their
arguments were twofold: that human rights enshrined Western values of individual-
ism (since individuals were constructed as the ‘‘beneficiaries’’ of human rights
law) which contradicted social arrangements and values emphasizing collective
relations and mutual duties, and that the imposition of universal standards was a
new form of imperialism over non-Western societies (see Pollis and Schwab, 1979;
Renteln, 1990).

The ‘‘Gap’’ Problem

The paramount ‘‘problem’’ of human rights has always been the gap between
codified principles of rights (‘‘law in the books’’), and the enforcement or enforce-
ability of law (‘‘law in action’’). To illustrate these gaps and their ramifications, we
can consider three bodies of law: the Genocide Convention, the four Geneva
Conventions, and the Torture Convention.

The Genocide Convention, promulgated in 1948, was a clear rejoinder to the
Holocaust. Its aim was to prohibit and thus deter mass killing. But the Convention
reflected a very particular – and limited – understanding of prohibited violence.
While genocide was categorized as an international crime whether it occurred in war
or peace, prohibited practices are defined as those intended ‘‘to destroy, in whole or
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in part, a national, ethnical, racial or religious group, as such.’’ The exclusion of
‘‘political groups’’ and the insertion of the phrase ‘‘as such’’ during negotiations over
the language of the Convention were insisted upon by the major powers as means of
preserving their own prerogatives to act – including violently – against ‘‘political
enemies’’ (Kuper, 1994: 32). As Diane Orentlicher notes,

What was left out of the convention is as important as what was included. Although
earlier drafts . . . listed political groups among those covered by the intent requirement,
this category was omitted during final drafting stages. Too many governments, it
seemed, would be vulnerable to the charge of genocide if deliberate destruction of
political groups fell within the crime’s compass. (Orentlicher, 1999: 154)

The omissions in the Genocide Convention’s wording, as well as the lack of
political authority to enforce the prohibition preserved the very vulnerability that
the Convention was intended to rectify. Since 1948, millions of people have been
systematically slaughtered by their governments, and until 1993 there was not a
single effort by signatories to fulfill their own obligations to ‘‘prevent and punish’’
this crime. Moreover, even military responses to thwart genocide have been pro-
tested and resisted by the UN as illegitimate interference in sovereign states’ ‘‘in-
ternal affairs’’ (see Finnemore, 1996).

Unlike the Genocide Convention, which was part of the ‘‘new’’ body of inter-
national human rights law born in the aftermath of World War II, the four Geneva
Conventions (1949) fall within the domain of international humanitarian law, which
has a longer and more established pedigree. These Conventions address the legal
conduct of war, armed conflict, and military occupation, identifying and prohibiting
actions against civilians or combatants that would constitute ‘‘war crimes.’’ Pro-
hibited practices include forced relocations and deportations, torture, collective
punishment, hostage taking, extrajudicial killings, and the deliberate targeting of
civilians during military operations (see ICRC, 1989).

The Geneva Conventions have status as ‘‘customary law,’’ which means that they
are binding on all states. (The alternative, ‘‘conventional law,’’ is binding only on
signatory states.) As customary law, ‘‘grave breaches’’ of the Geneva Conventions
carry universal jurisdiction, meaning that violators can be prosecuted in any compe-
tent legal system (i.e., a national legal regime). But despite this provision, violations
of the Geneva Conventions were rampant and unpunished. As Lawrence Weschler
opines,

[I]nternational humanitarian law has stood largely mute, palsied in part by the fear of
most national governing elites – and in particular the successive leaderships of the five
permanent Security Council members most in a position to invoke those norms – that
the glare of such attention might one day be turned on their own actions. (In the United
States this tenor of concern often took the form of the anxious assertion that ‘‘by that
logic Henry Kissinger could have been held liable for the Christmas bombing of Hanoi’’ –
as well he might have been.) (Weschler, 1999: 21)

Like the Genocide and the Geneva Conventions, the Torture Convention outlaws
particular forms of violence. However, the former were immediate responses to
World War II whereas the latter was promulgated in 1984. Another difference was
that the Torture Convention came into being as a result of pressure and advocacy by
nongovernmental organizations (NGOs) rather than an initiative of government
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representatives. Indeed, torture was the breakout issue for the development of
an international human rights movement, led by Amnesty International (AI). AI,
which was formed in 1961 in response to concern about the arrest of people because
of their political ideas and activities, and concern about the torture and ill-treatment
of prisoners, led the campaign for a UN convention prohibiting torture (see
Rodney, 1996).

The Torture Convention differs from the Genocide Convention in certain crucial
ways. First, the prohibition of torture and ill-treatment extends to every human
being regardless of any aspect of his or her identity. Second, the prohibition is
absolutely nonderogable (although the definition of torture does exclude coverage
of ‘‘pain and suffering arising only from, inherent in or incidental to lawful sanc-
tions’’). Nonderogability means that there is no basis upon which any state can
legally claim a ‘‘right’’ to torture, as the practice is defined under the convention.
Third, the Convention criminalizes the use of violence by public agents against
people in custody, which distinguishes torture empirically and legally from other
forms of violence, such as those arising in the context of warfare or conflict (see
Hajjar, 2000; Scarry, 1985). Fourth, the Convention explicitly recognizes universal
jurisdiction for the prosecution of perpetrators.

The Genocide, Geneva and Torture Conventions were created to redress problems
of violence. Did these laws make the world a ‘‘better place’’? If assessment depends
on whether these laws have been enforced, then the answer would be no. However,
the creation of these laws did articulate principles and outlaw practices that would
constitute violations, and this provided a ‘‘standard against which the conduct of
governments is measured – an indirect yet still important contribution to human
rights’’ (Neier, 1998: 21).

Acting on Principle

The history of human rights encompasses not only the creation of laws but failures
to adhere to and enforce those laws. Human rights activism is the organized
response to this failure. Because of the institutional weaknesses of law enforcement
mechanisms at the interstate level, NGOs with human rights mandates were estab-
lished to operate in the breach. The various strategies deployed for such purposes
include monitoring and reporting on violations to foster awareness (see Cohen,
1995), advocacy work to encourage actions or interventions to curb or stop viola-
tions, and litigation to adjudicate the applicability of international laws.

Over the last 30 years, the human rights movement has become truly globalized,
evident in the mushrooming of organizations around the world and the
strengthening of transnational and international networks. Notwithstanding dis-
agreements over priorities and strategies, this movement is united by a common
mandate to improve adherence and enforcement of international laws. Human
rights activism and networking developed to fulfill a panoptic function of inter-
national surveillance by documenting and protesting violations. In so doing, the
harms and injustices to which people around the world are subjected have been
brought into the public domain where they demand and command an audience.
While human rights activism rarely has been sufficient to end violations, it certainly
has contributed to the influence of law in the international arena, and the influence
of international law in domestic arenas.

human rights 597



 

Women’s Rights as Human Rights

In many ways, the kinds of activities to achieve and protect women’s rights replicate
initiatives to secure other types of human rights. Violence and vulnerability have
been abiding concerns in the construction and promotion of women’s rights. How-
ever, women’s rights pose the quintessential challenge to the ‘‘universality’’ of human
rights, which is premised on the principle of human equality. In societies around the
world, sexual and other differences between men and women lend themselves to
understandings of gender inequalities as both derivative of and conforming to
‘‘nature.’’ Moreover, gender inequalities and hierarchies have been justified as crucial
to social order and cohesion, and staunchly defended as an aspect of a given culture.

Initially, the means of establishing women’s human rights hinged on the principle
of nondiscrimination. Thus any rights enshrined in the UDHR and other inter-
national legal instruments would, in principle, apply to women. However, reliance
on nondiscrimination made international law a weak resource for women because
the primary danger was envisaged as an invasive and repressive state. Consequently,
forms of violence and harm to which were women were subjected as women were
ignored by international lawmakers and thus remained immune to prohibition. For
example, violence perpetrated between family members was (until recently)
regarded as beyond the scope of international intervention.

The process of making women’s issues, needs, and vulnerabilities ‘‘visible’’
entailed the extension of the human rights paradigm to previously excluded areas,
including the so-called ‘‘private sphere’’ of the family. The Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW), which
came into force in 1981, established the ‘‘indivisibility’’ of women’s rights in public
and private life (see Fried, 1994). While CEDAW recognizes the importance of
culture and tradition, it imposes on signatory states an obligation to take ‘‘all
appropriate measures’’ to modify social and cultural patterns of conduct that are
discriminatory or harmful toward women.

But CEDAW failed to identify violence against women as a human rights viola-
tion. Responding to this lacuna, in the 1980s, women’s organizations around the
world began campaigning for international recognition and prohibition of domestic
violence as a human rights violation. In the 1990s, domestic violence became a
major issue in a worldwide campaign to end violence against women. In 1993,
women’s groups presented a petition with almost 500,000 signatures from 128
countries to delegates at the World Conference on Human Rights (held in Vienna,
Austria), demanding recognition of violence against women as a violation of their
rights. In response, the UN adopted the Declaration on the Elimination of Violence
against Women, defining it as ‘‘any act of gender-based violence that results in, or is
likely to result in, physical, sexual or mental harm or suffering to women, including
threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring
in public or private life.’’ In 1994, the UN appointed the first Special Rapporteur on
Violence against Women. In 1995, the Beijing Platform of Action (issued at the
conclusion of the UN Fourth World Conference on Women held in Beijing, China)
included an affirmation of the need to combat domestic violence and outlined
specific measures to combat it (United Nations, 1996).

These initiatives have extended the reach of international law into the ‘‘private
sphere,’’ while seeking to ‘‘mainstream’’ women’s rights by holding states account-
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able for their enforcement. But the successes of this campaign also sparked criticism
and reprisals by social conservatives around the world, who have responded nega-
tively to efforts to empower women and endow them with enforceable rights,
especially within the context of the family. In many societies, official and popular
aversion to enforcing international standards for domestic relationships has proven
far more powerful and influential than the forces seeking to promote and protect the
rights and well-being of women.

Debates over women’s rights have been particularly rancorous in many developing
countries (see Hajjar, forthcoming; Merry, 2001; Riles, 2000). Indeed, women’s
rights, and the issue of gender relations more generally, have become the primary
redoubts of anxieties about the (putative) Western imperialism of human rights.
Ongoing struggles over women’s rights exemplify enduring disputes over legal
jurisdiction and authority, namely whether international standards will prevail, or
whether other bodies of law (constitutional, religious, customary) are accorded
precedence when there is a contradiction.

Transitions to Justice

One of the necessary characteristics of law is the realistic threat of ‘‘legitimate
violence.’’ Indeed, while human rights often are spoken about and championed in
idealistic terms as a means of helping people, harming people – perpetrators of
violations – by prosecuting and punishing them for their illegal actions is an integral,
if long unfulfilled, dimension of the human rights enterprise.

In the 1990s, the enforceability of international law entered a new phase, often
designated as a ‘‘transition to justice’’ (see Kritz, 1995a, 1995b, 1995c; Teitel, 2000).
This phase is marked by a broadening of human rights activism and strategies from
struggles for rights to include struggles against violators. It began with the creation
of UN ad hoc tribunals to prosecute the perpetrators of gross violence in the former
Yugoslavia (1993) and in Rwanda (1994). Since then, tribunals have been estab-
lished or planned in other places, including Sierra Leone, Cambodia, and East Timor
(see Bass, 2001; Robertson, 2000). A ‘‘nonjudicial’’ alternative to dealing with
past atrocities is truth commissions, to date established in over 23 countries (see
Hayner, 2001).

Another major development was the indictment in 1998 of former Chilean dicta-
tor Augusto Pinochet, who was arrested in London on a warrant by a Spanish judge,
charging torture, genocide, and other gross violations. The Pinochet case became a
precedent because of his political status as a former head of state, and because of the
willingness of a foreign national court to regard that status as irrelevant, albeit the
charges that held up in Britain were restricted to torture and he was released because
of ‘‘ill health’’ (see Sugarman, 2002). The ‘‘Pinochet precedent’’ was heralded as a
recuperation of the Nuremberg legacy by depriving leaders of the protection of
‘‘sovereign immunity’’ for certain classes of crimes. But also like the Nuremberg
legacy, the enforceability of international law has had a chilling effect to restrict or
thwart the use of universal jurisdiction to prosecute officials accused of perpetrating
or abetting gross violations (see Hajjar, 2003).

A third development was the passage in 1998 of the Rome Treaty to establish a
permanent International Criminal Court. The treaty obtained the needed number of
ratifications in July 2002. The ICC is intended for the prosecution of individuals
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chargedwith themost serious human rights violationswhen national courts fail or are
unable to bring them to trial. But the ICC will have jurisdiction only over crimes
committed after its creation (i.e., no retroactive jurisdiction), and it remains amatter of
debate whether perpetrators from countries that have not signed the ICC treaty can be
prosecuted in this venue. Of particular concern to ICC supporters is the US govern-
ment’s adamant opposition, including the passage of national legislation that would
punish (non-NATO) foreign countries for cooperating with the ICC, and dozens of
bilateral ‘‘immunity agreements’’ the US has pressured other countries to sign.

These recent developments have had substantial impact on international law, but
also reveal the durability of the ‘‘gap problem.’’ The laws in the books have been
changing under the auspices of the UN tribunals and the ICC, and in response to the
‘‘Pinochet precedent.’’ One significant aspect of these changes is a burgeoning merger
of humanitarian and human rights law. Ruti Teitel refers to this amalgamation as
‘‘humanity’s law.’’

In the emerging regime, the scope of the humanitarian law system is expanded dramat-
ically, and merged with the international law of human rights. In the new humanitarian-
ism, the normative apparatus of the law of war, particularly its criminal justice
dimension, is expanded way beyond its historic role. This move . . . shifts the law of
war. . . from the periphery of international law to its core . . . The new legal humanitar-
ianism emerges to address the pervasive political violence of recent years, [and] in so
doing, it restructures the reigning international value system, and redefines global rule
of law. (Teitel, 2001: 5–6)

For the international human rights community and scholars and commentators
concerned about human rights, the ‘‘new legal humanitarianism’’ is being lauded as a
breakthrough in the decades-long efforts to close the gap between the principles and
practice of human rights. Martha Minow expresses the kind of cautious optimism
that has become a common theme:

Perhaps more unusual than the facts of genocide and regimes of torture marking this era
is the invention of new and distinctive legal forms of response. The capacity and
limitations of these legal responses illuminate hopes and commitments of individuals
and societies seeking, above all, some rejoinder to the unspeakable destruction and
degradation of human beings. (Minow, 1998: 1)

But the new legal humanitarianism is also spurring resistance. ‘‘Political realists,’’
who champion state sovereignty and geopolitical stability through balance-of-power
politics, are opposed to strengthening international law enforcement because it
necessarily comes at the expense of state power and discretion. Moreover, realists
argue, legal humanitarianism is a slippery slope that threatens the stability of the
international order and risks overextension (or misuse) of resources (i.e., military
and intelligence) needed for domestic/national security. The US government is at the
forefront of resistance, selectively utilizing the discourse of human rights to justify
the ‘‘war on terrorism’’ launched in response to the September 11, 2001, attacks,
while rebuffing the applicability of international law to its own practices in waging
that war, and actively undermining the goals and efforts of other states to strengthen
law enforcement mechanisms.

Critics of the new legal humanitarianism also include some political and intellec-
tual progressives, who see a connection between the expansion of ‘‘global law’’ and
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other deleterious forms of globalization. Tony Evans argues that the current era of
unbridled free-market capitalism and US global hegemony is just as inimical to
human rights, if differently so, as polarizing Cold War politics of previous decades.
He writes, ‘‘Since the structures and practices of globalization are the cause of most
violations of human rights, reliance on a legal system that seeks to apportion blame
and punish individuals seems misplaced’’ (Evans, 1998: 17).

In response to this line of criticism, Michael Ignatieff rebuts the conflation of
international law and economics: ‘‘[T]he moral globalization does not go hand in
hand with economic globalization. On the contrary, human rights activism is
working to mitigate globalization’s effects’’ (2001: 16). In a similar vein, Abdullahi
An-Na’im argues that

the modern concept of human rights is the product of a long history of struggle for
social justice and resistance to oppression that is constantly adapting to changing
conditions in order to better achieve its objectives . . . [A]s local particularities diminish
under the force of globalization, the push for universal human rights becomes more
common. But since globalization reflects the unequal power relations between de-
veloped and developing countries, the tension between the relative and the universal
will remain. To keep this unavoidable tension from repudiating the concept of human
rights and frustrating its purpose in different societies, there must be a deliberate effort
to build an overlapping consensus around the normative content and implementation
mechanisms of human rights. (An-Na’im, 2001b: 95)

An-Na’im urges a balance between the emphasis on protection of political and civil
rights through prosecution and other legalistic strategies with a wider set of nonlegal
strategies in order to strengthen ‘‘nonjusticiable’’ claims and entitlements, namely
those relating to social, economic, and cultural rights (see An-Na’im, 2001b).

Admittedly, the new legal humanitarianism is only one dimension of contempor-
ary human rights discourse and practice. But its importance lies in its potential to
change the content and uses of international law, and to create new goals and
consequences of legal action and activism. Equally important are the measures and
pressures mounted to inhibit law enforcement in the twenty-first century.

New Directions for Law and Society Research

At this juncture, the interpenetrations and overlapping interests of human rights
scholarship and the field of law and society are increasingly evident. In particular,
the new legal humanitarianism raises questions that beg for the kinds of theoretically
informed analysis of the organization and power of law that characterize scholar-
ship in this field.

Rapidly changing circumstances in the international legal arena have inspired calls
for more theoretical clarity for its own sake as well as to ground and guide empirical
investigations. According to Adamantia Pollis, ‘‘At present human rights scholarship
is in what Thomas Kuhn calls a preparadigmatic state, a condition that characterizes
social science theory as a whole’’ (Pollis, 2000: 22). While there could be no unifying
‘‘theory of human rights’’ any more than there could be a ‘‘theory of law,’’ there is a
compelling need to develop and refine intellectual resources to understand and
explain, to support and/or to criticize the transforming impact of international law
on the global order. According to Ruti Teitel,
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The core predicates of the [post-World War II] regime are now undergoing substantial
transformation that goes to the basic structure and core values of the international legal
system; but these changes are not necessarily self-evident, and do not easily comport
with our intuitions about the direction of international law. Therefore, we need to
better understand the constitutive interaction of law with historical experiences. This
necessitates interpretative principles regarding the development of the international
legal domain. (Teitel, 2001: 15)

Among many scholars working in the field of law and society, there is a sense that
we are ‘‘here together’’ to contribute substantively to progressive social change. The
prevailing assumption that the field is comprised of ‘‘engaged intellectuals’’ is often a
starting point for suggestions about the direction our scholarship should take. For
example, Boaventura de Sousa Santos encourages engaged academics to devote
more concerted attention to the relationship between law and emancipatory pro-
jects, which would include human rights.

[W]e must reinvent the future by opening up a new horizon of possibilities mapped out
by new radical alternatives . . .We must also define the emergent paradigm, this being
the really important and difficult task. . . . Utopian thinking has thus a double purpose:
to reinvent maps of social emancipation and subjectivities with the capacity and desire
for using them. No paradigmatic transformation of modern law would be possible
without an utopian legal subjectivity: from the law-abiding citizen to the law-
influencing citizen. (Santos, 1995: 572, 573)

Scholars can play a role in influencing the development and uses of international
law by weighing in on debates over interpretations and applications of law, and
evaluating the impact of legal initiatives to promote human rights and punish
violators. The field of law and society is well positioned to respond to calls for
paradigmatic work and political engagement to service the visions of justice,
empowerment, and rights that underlie demands for human rights.
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32
The Rule of Law and Economic
Development in a Global Era

Kathryn Hendley

Events over the past few decades have revolutionized how we interact with one
another, whether as individuals, corporations, or countries. The source of these
changes is a combination of technological innovation and political transformation.
The sheer speed at which information travels and the comprehensive global reach of
the Internet has had a profound impact on economic relationships (e.g., Helleiner,
2001; Gilpin and Gilpin, 2000). In seeking trading partners, businesspeople now
routinely look beyond their national borders. Absent personal knowledge of one
another, or even a shared history in which their expectations could be grounded, law
has emerged as a means of protecting themselves. Ideally, law provides a common
language that is impersonal and universal that helps to even the stakes between more
and less economically powerful actors (e.g., Coase, 1988; North, 1990; Olson,
2000). As state socialism has been rejected by more and more countries in favor of
the market, domestic policy makers in these countries have come to appreciate the
extent to which a functional legal system can facilitate mundane business transac-
tions and the development of capitalism over the long haul. Likewise, the increas-
ingly interconnected nature of the global economy has provided a strong incentive
for Western governments and multilateral funding agencies to encourage transition
countries to embrace legal development as part of broader programs aimed at
facilitating transitions to the market.

The end of the Cold War and the collapse of state socialism as a feasible alterna-
tive to neoliberal market democracy as a model for organizing states has also
contributed to the renewal of interest in law as a way of spurring economic devel-
opment. No other viable options exist for countries that want to participate in the
global economy. As the countries of the former Soviet bloc cast off the machinery of
state planning, they have uniformly looked to a variety of market institutions as a
means of rebuilding their economies. China’s leadership has taken a different and
less precipitous path away from state socialism. While opening the door to some
types of market transactions, the Communist Party in China has tried to maintain



 

its monopoly on political power. The resulting differences in the scope and sequen-
cing of reform are reflected in the legal realm, making it more confusing than
helpful to consider the two seemingly similar regions together. (On the legal reform
process in China, see Turner, Feinerman, and Guy, 2000; Murray, 1999.) Yet in
both regions, the move toward the market is grounded in law (e.g., Posner, 1998)
and has been accompanied by large-scale projects to pass along the experience and
expertise of the advanced industrialized countries in building institutions and
drafting legislation.

The effort to remake the legal systems of transition countries has been framed by
the goal of moving toward the ‘‘rule of law.’’ This phrase, once the province of legal
philosophers, has become a trendy political slogan around the world. Virtually
everyone on the world stage, from George W. Bush to Boris Yeltsin to James
Wolfensen, has espoused the ‘‘rule of law’’ as a goal. With its popularization has
come a disintegration in the clarity of the concept. To be sure, the objective of
attaining the ‘‘rule of law’’ enjoys a consensus (if not unanimity) among world
leaders and multilateral lending organizations. Indeed, they generally agree that
the ‘‘rule of law’’ is positively correlated (if not causally related) to what are often
seen as the more important goals of democracy and the market. What is less clear is
the precise content of this goal, and almost entirely obscure is how it is to be
achieved. What would a legal system imbued with the ‘‘rule of law’’ look like, and
how do countries go about achieving that end? Should the form and content of the
‘‘rule of law’’ be determined by local needs (including cultural norms) or should
there be some model set of laws and institutions that need only be emulated? Would
the images of the desired end as sketched out by the leaders of transition countries
and by policy makers at multilateral lending institutions be the same? These are not
easy questions. Indeed, they are questions that have perplexed both legal scholars
and policy makers for decades (e.g., Weber, 1967; Unger, 1976; Nonet and Selznick,
1978). It is far simpler to support a vague idea that seems to promise justice for all
than to delineate the specifics. The chorus would undoubtedly break down if its
members were forced to articulate the substance of the concept. The inherent
amorphousness of the ‘‘rule of law’’ in the contemporary setting has facilitated its
universal acceptance.

Although I recognize that the ‘‘rule of law’’ serves as the political justification for
undertaking legal reform, it is not my purpose in this essay to detail the evolution of
the concept, either generally or in terms of its use by various players in the transition
from state socialism (see generally Krygier, 1990; Carothers, 1999). My purpose is to
reflect on the nature of contemporary efforts at legal development in the realm of the
economy in the context of the transition from state socialism. This is not the first
time legal reform has been pursued on a global scale. (For a critical analysis of
the legal development movement of the 1960s, see Gardner, 1980; Carty, 1992;
Adelman and Paliwala, 1993.) How is this iteration of the process different? I pursue
this question by inquiring into the reasons why legal reform and economic develop-
ment have become intertwined, and how this set of issues has come onto the political
agenda of transition countries. I then turn to an analysis of the scholarly literature.
I describe the basic trends in how social scientists have chosen to study this reform
process, comparing it to the literature generated by previous reform campaigns and
identifying the persistent gaps.
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The Context of the Contemporary Transition

What distinguishes the current effort at legal development from previous efforts?
With its focus on countries making the transition from state socialism to some form
of market economy in the wake of the Cold War, the current effort might seem to be
a complete departure from anything witnessed in the past. Yet the basic goal differs
little from that of previous efforts dating back centuries. Stated simply, the goal is to
move away from a concept of law as a pliable tool used by the powerful to exert
their will over the powerless to one of law as a relatively stable set of rules that can
be used by all to protect or advance their interests vis-à-vis other private actors or the
state.

Notwithstanding the common goal, this iteration of legal development has several
distinctive characteristics in addition to its unprecedented geopolitical context. First,
it focuses on countries with highly developed formal legal systems, distinguishing it
from earlier efforts which often focused on countries emerging from colonialism
(e.g., Merry, 1996). These former colonies typically had a rich tradition of custom-
ary law that had been suppressed, and the debate centered on how (or whether) to
integrate this customary law with the formal institutions imposed by the colonizer.
Although the Soviet Union’s imposition of its legal system on the vast territory of the
former Russian Empire following the 1917 Revolution and on Eastern Europe and
the Baltic states in the 1940s might suggest certain parallels, most of these countries
had formal legal systems that were ‘‘Sovietized’’ and which could be ‘‘de-Sovietized.’’
Second, the current round of legal development arises in countries that for much of
the twentieth century marginalized law, especially in economic transactions. Third,
it is taking place in concert with profound political and economic reforms and, as a
result, legal reform is often seen as a means to an end rather than as the end itself.
Finally, it coincides with (and perhaps has played a role in triggering) the increased
interest of multilateral funding organizations and development agencies of individ-
ual Western democracies in the outcome of the legal development process and an
unwillingness on the part of these groups to sit by silently.

Like other authoritarian countries that came before and after them, the Soviet
Union and the Soviet bloc countries have often been described as ‘‘lawless’’ in the
popular media. Taken literally, they were not. As scholars have documented, these
countries had all the accouterments of a legal system: courts, legislation, regulations
(e.g., Barry, Ginsburgs, and Maggs, 1977–9; Lasok, 1973–5). But how meaningful
were they? Was the law on the books enforced? The familiar stereotype of judges
willfully ignoring law at the behest of their political patrons turns out to be only part
of the story. To be sure, when Communist Party officials took an interest in a case,
they were likely to try to influence the outcome by putting pressure on the judge
(e.g., Shelley, 1986). This happened not only in the so-called ‘‘show trials’’ (Litvinov,
1972; Katkov, 1969) but also in less high-profile cases that came to the attention of
those with political influence (Kaminskaya, 1982). This ‘‘telephone law’’ rarely
mirrored the written law. As the utopian goals of socialism faded and material
interests replaced ideal interests, corruption became a problem (e.g., Feofanov and
Barry, 1996; Simis, 1982). Yet the vast majority of cases passed with little fanfare
and were decided in accordance with the written law (Solomon, 1996; Hendley,

the rule of law and economic development 607



 

1996; Ulc, 1972; Feifer, 1964). The result has been described as a ‘‘dual system of
law and terror’’ in which there was a ‘‘surprising degree of compartmentalization
of the legal and extralegal’’ (Sharlet, 1977: 155, with reference to Fraenkel, 1941;
see also Markovits, 1995). This ability on the part of the political elite to penetrate
the legal system and to use law in a crudely instrumental fashion to achieve their
short-term goals was a persistent feature of legal systems under state socialism. Over
time, the chilling effect of self-censorship motivated by self-preservation can be
observed as judges strived to please their political patrons by anticipating their
desires and ruling accordingly (Markovits, 1995; Kaminskaya, 1982; Ulc, 1972).
Thus, while the formal structures built up during the years of state socialism could,
with some reworking, serve as a foundation for market-driven transactions, the
uneven enforcement of law constituted a more substantial obstacle. A successful
transition toward market capitalism requires some degree of acceptance of univer-
sality in the application of legal norms. Indeed, predictability provides law with
much of its value among economic actors. Absent predictability, the efficiency of law
is undermined in that there can be no assurance that the relevant law will be applied
as written or even as it was to others in analogous circumstances. As a result, law
does not have the desired effect of reducing transaction costs.

The dual nature of the legal tradition under state socialism left an equivocal
legacy. On the one hand, formal legal systems existed and, to a considerable extent,
were functional. On the other hand, the political elite were able to orchestrate
outcomes of specific cases or rule changes when their interests were threatened.
Equally problematic was the predilection of these regimes for mounting campaigns
to address social problems through the use of law (e.g., Smith, 1979). Typically a
flurry of new laws (often a combination of executive decrees and legislation) would
be announced with great fanfare, only to recede into the background when the
regime’s attention turned elsewhere. This illustrates a tendency not only to churn
out new laws rather than figure out how to make those already on the books work
more effectively, but also to create the appearance of activity with these new laws.
As a result, ordinary citizens understood law as a tool available to the state and the
political elite, but not to them. For them, law was something to be gotten around,
not something that could be relied upon. The idea of law as a set of fixed rules that
bound both state and society would have been regarded as absurd. This skepticism
toward law is not necessarily a permanent feature and may gradually diminish of its
own accord under market democracy, but was a reality that ought to have been
taken into account by those bent on reforming the legal system. Legal development
programs that focused on institutional reforms at the expense of attitudinal factors
were seen by ordinary citizens as a continuation of the old campaign approach. Due
to the historical legacy, such reforms have enjoyed only limited success in encour-
aging people to use (rather than avoid) law in ordering their economic transactions.

Further complicating legal reform in the postsocialist world is the fact that it is
occurring simultaneously with an unprecedented transformation of the political and
economic systems. At least initially, policy makers focused primarily on these other
aspects. Changes in the legal system were made in order to facilitate the transition
toward democracy and/or the market. This reinforced the technocratic approach
to legal development that international lenders have traditionally favored. The
emphasis on finding just the right legislative and institutional infrastructure to
accommodate the broader transition pushed concerns with societal attitudes toward
law off the agenda. The assumption of the reformers – both domestic policy makers
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and their international advisors – was that when the ‘‘right’’ institutions and laws
were put into place, people would respond. In the realm of the economy, this often
boiled down to initiatives to introduce private property rights. Making assumptions
about how people will react to legal reform is hazardous at best, but was particularly
problematic in light of the legacy of distrust that came in the wake of state socialism.
As the first round of reforms foundered, often as a result of well-intentioned laws
lying dormant, policy makers began to pay more attention to legal reform as an
independent goal (rather than merely as a means of achieving the desired end of
establishing a market democracy). But the devotion to the technocratic approach
rarely waned.

The enhanced role of international actors in this most recent effort at legal
development no doubt contributed to the appeal of this approach. In prior efforts,
international agencies had concentrated more on building democratic political
orders, but the transition from state socialism brought the economy to the forefront.
The perceived need to introduce market institutions attracted the attention of the
World Bank and similar institutions that are interested in ensuring a stable and
efficient economic order throughout the world. These institutions have a fairly rigid
template for how reform is supposed to work, and for what the final outcome should
look like (e.g., World Bank, 1996, 1997, 2001). The expectation is that countries
desirous of assistance will adapt themselves to the standard format, rather than
adapting the format to the specific conditions of a given country. Law has only
gradually become part of the story. As the former general counsel of the World Bank
wrote, ‘‘until recently, few outside the legal profession saw the direct relevance of
law to development or appreciated its importance’’ (Shihata, 1995: 127). Now that
legal reform is on the agenda, the task is seen as reordering incentives in order to
encourage greater reliance on law. There is little recognition of the importance of
societal attitudes toward law or legal culture more generally. The timing of the
transition gave international actors unprecedented influence. It came at a moment in
world history at which the market had effectively displaced all other theories for
how to organize economic systems, and at which the countries seeking to make the
transition had few resources, either financial or intellectual. Decades of state social-
ism (along with the arms race) had drained the coffers and had left them with cadres
well-versed in Marxism–Leninism, but woefully unversed in the theory of the
market. Into this void came armies of experts brimming over with confidence as to
how to reinvent the now-discredited planned economies as markets (e.g., Privatiza-
tion, 1992; Kornai, 1990).

Legal Reform – Moving From Plan to Market

The effort at reforming the legal systems of formerly socialist countries to facilitate
market transactions has been underway for more than a decade. Assessing the results
is tricky. If institutional snapshots of each of the legal systems were taken at the
outset of the transition and then again in 2003, the occurrence of profound changes
would be indisputable. Across the region, the stranglehold of the state planning
agencies on the economy has been broken. Indeed, these agencies have been dis-
banded (though many of their top officials successfully translated their connections
into wealth during the transition). In place of the dismantled machinery of the
planned economy are the institutions generally regarded as necessary for the market
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to operate. Private property has been legalized and, at least on paper, ownership of
the means of production has been shifted from the state to private hands. Certain
pre-existing institutions have been reinvented and others have been constructed from
scratch. In the former category, the now democratically elected legislatures have
enacted a plethora of legislation, some of which is completely new but much of
which reworks pre-existing codes, stripping them of their socialist veneer. These
statutes have effectively eliminated the state controls on enterprise management and
have freed them to engage in profit-driven market-based transactions. Along similar
lines, changes have been made to the judicial systems that eradicate the formal
mechanisms used by Communist Party officials to exert control over case outcomes.

These reforms, while undoubtedly a necessary first step, have not been sufficient
on their own to revitalize law in postsocialist societies. The lesson of the legal
development movement of the 1960s that legal reform takes hold only when both
well-designed and appropriate given the institutional and cultural heritage of the
country in question has been disregarded or perhaps was never known by this new
generation of reformers. The technocratic approach to reform places great weight on
getting the design right, guided by the belief that economic actors will embrace law if
motivated by the proper incentives (e.g., Braguinsky and Yavlinsky, 2000). It is an
argument that is almost impossible to disprove. If the new laws and institutions fail
to produce the desired outcome, then its adherents can always claim that they are
not yet quite perfected or that some other piece of the institutional puzzle is still
missing (e.g., Hay and Shleifer, 1998). But no legal system operates in an idealized
form; they all exist in the real world and are populated by flawed actors who
respond to domestic political pressure and/or act in accordance with historical
tradition. Such behavior can appear to the outsider to be unpredictable or even
irrational, but could easily have been predicted had the empirical reality of the legal
system been investigated and factored into the reforms.

Privatization is a good example. It is aimed at accomplishing a basic economic
goal, yet requires fundamental legal modifications as a prerequisite and, therefore,
stands at the crossroads of economic and legal reform. All agreed that getting
industrial capital out of the hands of the state was essential. The details of the
privatization programs differed (see Frydman, Rapaczynski, and Earle, 1993a,
1993b; Stark and Bruszt, 1998: 80–105), but the goal was uniform as were the
intended consequences. Putting the means of production into private hands was
intended to engender capitalism. More specifically, it was intended to create a class
of new owners that would be committed to the enforcement of property rights.
Along with the shift in ownership typically came a legislative package that included
a reworked set of rules for businesses that encompassed both intrafirm and interfirm
matters. The rules endeavored to scale back, if not entirely eliminate, the role of the
state in the economy. When these new owners took advantage of the absence of
the state to exert dominance over both their competitors and their shareholders, the
reformers professed great surprise and laid much of the blame at the door of the law.
The culprit was the inadequacy of the rules for corporate governance or their
enforcement or other violations of the newly established regime for property rights
(e.g., Coffee, 1999; Estrin and Wright, 1999; Lumelsky, 1997; Black, Kraakman,
and Hay, 1996; Kuznetsov and Kuznetsova, 1996) or the absence of the much-
vaunted ‘‘rule of law’’ (e.g., Miller and Petranov, 2000; Banaian, 1999; Åslund,
1995). No doubt the laws on the books were imperfect and the legal institutions
were flawed, but perfection is rarely encountered in the realm of law. What was
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noticeably missing from the discussion was an exploration of why the prevailing
informal norms within the nascent business community in postsocialist countries
allowed and even rewarded blatantly predatory behavior (e.g., Black, Kraakman,
and Tarassova, 2000). For the most part, the now-disparaged laws had been drafted
with the assistance of foreign experts without much interaction with local business-
people. This sort of technocratic approach produced laws that appeared on the
surface to meet the coming needs, but missed the mark because the empirical reality
of how law works was never explored. Interestingly, in the parts of Eastern Europe
where economic growth has taken off, commentators attribute the success to other
incentives, making little mention of law (e.g., Stephan, 1999, on success in Hungary
due to monetary stabilization; Johnson and Loveman, 1995, on success in Poland
due to start-up small businesses).

So long as legal development remains mired in the search for the ‘‘silver bullet,’’
that is, the ideal set of institutional incentives that will produce entrepreneurs who
respect the behavioral boudaries established by law, the process seems doomed to
repeated failure. A variant on the same pattern can be seen as the Soviet bloc
countries work to gain entry to assorted regional economic, political, and military
alliances (e.g., Broadbent and McMillian, 1998; Alexandrov and Petkov, 1998; Fox,
1997; Sewerynski, 1997; Steinberg, 1997). The prerequisites for membership typic-
ally include the harmonization of certain laws that are of particular interest to the
members of the alliance. For the most part, changing the letter of the law has proven
to be a fairly low hurdle. Had more attention been paid to demonstrating that the
new laws had actually been put into effect, the outcome of these application
processes might have been dramatically different.

The upshot of the legal reform efforts has been tremendous progress in expunging
the institutional manifestations of state socialism. Without minimizing the signifi-
cance of this accomplishment, it is not necessarily accompanied by the increase in
trust for law on the part of economic actors that is essential for the ‘‘rule of law’’ to
become embedded in these postsocialist societies. Indeed, the rigid assumptions
about cause and effect that are inherent in the present-day technocratic approach
harken back to the Soviet-era legal campaigns, in which new laws or decrees were
marketed as having transformative effects on society. Both claim to be able to
recognize and solve problems in the legal system without any empirical investiga-
tion. The arrogance and determinism at the core of both approaches carry with them
a danger of misdiagnosis and of making things worse, especially in terms of people’s
attitudes toward law.

The technocratic approach to legal development adopted by domestic policy
makers in countries making the transition from state socialism can be explained in
terms of learned behavior. Although the nature of the political economy is changing,
the methods of problem solving learned in earlier life persist. Under state socialism,
asking too many questions about how things actually worked was perilous. Policy
makers became accustomed to making decisions based on their perceptions rather
than empirical data (whether quantitative or qualitative). Whether this will change
as social scientists begin to fill in the gaps in knowledge with gritty details of how
law works in these countries remains to be seen.

The rigidity exhibited by their counterparts in multilateral lending organizations
and development agencies of foreign governments provides little reason for opti-
mism. In spite of the documented futility of the ‘‘fix now – ask questions later’’
approach, it endures. The reasons can be traced back to a combination of ideological
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and practical factors. Although not in the sway of Marxism–Leninism, the reformers
retained by these international organizations come with their own set of beliefs
about what a legal system that facilitates the market ought to look like, and how
to achieve it. These beliefs are naturally shaped by their educational training and
experiences in their home countries. In the current transition, this amounts to a
commitment to principles of free market capitalism. The predominance of econo-
mists in the legal reform efforts aimed at the economy makes efficiency the most
prized quality to be achieved in the reformed systems. This desire for efficiency is not
limited to outcomes, but permeates the entire process. The pressure to move quickly
is overwhelming. Often funding is contingent on quick turnarounds. Speed can be a
double-edged sword in this context. On the positive side, it discourages malingering
and minimizes the danger that a specific reform project will become anyone’s life
work. In a part of the world where the practice of dragging out construction projects
for decades was a notorious tactic for squeezing funds out of the state into perpetu-
ity, it is perhaps wise to send a signal that reform is a time-bounded process. But this
may give too much credit to the reformers in that the emphasis on speed is not
specific to the transition from state socialism, but has long been a way of life in the
legal development world. The negative side is that it encourages (sometimes forces)
reform projects into the field before they are ready. The intense time pressure results
in a de-emphasis on the sort of thorough research required to diagnose the problem
and propose appropriate solutions. As a result, much as armies seem always to be
fighting the last war, development agencies tend to solve old problems rather than
those currently plaguing the legal system being reformed.

Studying Legal Reform

The process of reforming legal systems in order to make them amendable to market
transactions has attracted a considerable amount of scholarly attention in recent
years. In contrast to earlier large-scale legal development efforts, interest is not
limited to a narrow group of legal researchers. This flows from a combination of
the resurgence of interest in the operation of institutions among social scientists and
the unprecedented geopolitical significance of the region under transition. Scholars
from other disciplines, notably economics and political science, have entered the
field and have brought new theoretical insights and methodologies to the enterprise.
The questions posed and the methods employed in studying the legal transition
reflect broader trends within the respective disciplines. Interdisciplinary work has
also flourished. The result is a richer and more diverse body of literature than was
produced in response to earlier efforts at legal development. At the same time,
certain aspects of the process remain stubbornly enigmatic.

The interest of legal scholars in the operation and evolution of foreign legal
systems is not new, though it remains peripheral to their concern with domestic
law. Research on the countries emerging from state socialism as conducted by legal
scholars tends to be narrowly drawn, often taking the form of single-country case
studies of a set of laws or institutions (e.g., Solomon and Foglesong, 2000; Los and
Zybertowicz, 2000; Cole, 1995). The body of work produced by legal scholars can
be further separated into a few basic categories. Whether or not the author partici-
pated in the reform process is a useful dividing line, as is the extent to which the
analysis is limited to the law on the books.
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Studies written by participants – typically foreign advisors – can provide infor-
mation that is elsewhere unavailable. At their best, they untangle the rationale
behind reform programs and provide a glimpse into a process that usually eludes
uninvolved researchers due to problems with access, trust, and memory (e.g.,
Palvolgyi and Herbai, 1997). This sort of insight is particularly valuable in the
context of postsocialist states where the positivism prevailing among domestic
policy makers leads them to believe that law becomes interesting and worthy of
study only in its final form. Merely opening up the process as a legitimate arena for
investigation is an accomplishment. Unfortunately, a review of the writings of
participant-advisors reveals it to be the exception rather than the rule. More often
these studies amount to little more than translations of the law with a thin gloss of
commentary (e.g., Jersild, 2001; Bush, 1999; Boner and Kovacic, 1997; Brown,
1995). Rarely is the approach critical. The reluctance of advisors to criticize their
former colleagues or to contemplate what might have happened if a different road
had been taken is understandable. But it limits the scholarly value of the work. For
those not fluent in the relevant language and unable to read the text or the scholarly
commentary in its original form, such articles may be helpful. They provide infor-
mation to the Western scholarly and policy-making community about the formal
structure of foreign legal systems. But because they stop short of analyzing the actual
day-to-day operations of the law or of specific institutions, they do little to advance
the understanding of how these legal systems work.

Much of the legal scholarship by nonparticipants – by both Western and local
scholars – reflects a similar approach. Relying on textual analyses of the law on the
books, the authors are content with description and/or formalistic comparisons
between the system in transition and other legal systems (usually the US legal
system). This represents a continuation of the type of research undertaken in the
past. The objectivity of the nonparticipant scholars brings greater rigor to this work
and their deep knowledge of how the legislation and legal institutions within a
country have changed over time bring a historical depth to the analysis. The luxury
of political and ideological neutrality marks a shift for regional scholars. Under state
socialism, scholars were expected to toe the line in both their underlying assump-
tions and their findings. The broader spectrum of opinion now found in regional law
journals is like a breath of fresh air. Yet certain predilections endure. While reli-
giously documenting the outcomes of the legal development process, such as changes
in the substance of basic codes, regional legal scholars have shown almost no interest
in the process itself. In this, they are joined by most of their Western colleagues. The
sorts of questions deemed worthy of analysis by most Western and regional scholars
rarely take them out of the library (e.g., Blumenfeld, 1996; Rudnick, 1995; Biernat,
1994; Maggs, 1992). The results are edifying for specialists, but rarely advance the
understanding of the reform process and its consequences.

A smaller body of work by legal scholars digs into the reality of how specific laws
have evolved and the extent to which law works in a given society. The collapse of
state socialism and the attendant controls on social science have opened up avenues
of research that were previously closed. Based on this research, scholars have begun
to question the prevailing common wisdom about the role of law in these societies
and to fill in the gaping holes in knowledge about how law is understood and used.
Some of these studies seek to establish base lines in terms of attitudes and usage rates
that will facilitate ongoing comparisons. The methods used are not groundbreaking,
but are novel for the region. There is a mix of case studies (e.g., Hendley, 2001;
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Hayden, 1990), analysis grounded in official statistical data (e.g., Hendley, 2002;
Raiser, 1994), and survey-based studies (e.g., Frye, 2001; Earle and Estrin, 2001;
Korlaska-Bobinska, 1994). The access needed to carry out this research made it
impracticable, even unthinkable, under state socialism. At the outset of the transi-
tion, studying ‘‘law in action’’ was mostly the province of foreign scholars. The
tradition of using sociological methods to study law had stronger roots in Eastern
Europe than in the territory of the former Soviet Union. Even under state socialism,
some East European scholars preserved this tradition (e.g., Kurczewski and Frieske,
1977), and it has reclaimed a more central role with the loosening of state controls
on the academy (e.g., Alexander and Skąpska, 1994). But the collapse of state
socialism to the east, in the former Soviet Union, has not produced similar changes.
Although legal scholarship in this region has lost much of the ideological fervor that
previously pervaded it, the attachment to doctrinal analysis persists. Whether this
will change in the near future is unclear. As sociological methods became better
known through exchanges with Western universities and interactions with Western
scholars, legal scholars in the former Soviet Union have begun to ask different
questions. Rather than limiting themselves to textual analysis, they have begun to
probe how law works and why.

The deep involvement of foreign advisors of all stripes with reforms across the
region resulted in a considerable amount of borrowing from other countries’ legis-
lation. But the sort of borrowing that went on was different than what went on in
earlier transitions. This time, because of the pre-existing legal structure, the whole-
sale adoption of codes rarely occurred. Instead, bits and pieces of legal machinery
from other countries were incorporated into the codes of the transition countries as
they were reworked in pursuit of the market. Sometimes the results were schizo-
phrenic as the cadging of what was perceived as potentially helpful from divergent
foreign systems failed to gel coherently but produced mishmashes. Perhaps for this
reason, those who have reflected on the legal aspects of the transition from state
socialism have not been much attracted to ‘‘transplant theory’’ (Ewald, 1995;
Watson, 1991), with certain exceptions (e.g., Nichols, 1997; Ajani, 1995).

The study of the legal aspects of the transition from state socialism is not the
exclusive province of legal scholars. This distinguishes it from most previous efforts
at legal development. At the same time, the interest of nonlegal scholars should not
be overstated. The vast majority of political science scholarship on the transition
either ignores the legal dimension or treats it merely as one of a number of technical
problems to be solved in service of the bigger goals of creating a democracy and/or
building a market. For example, the primers on the transition from authoritarianism
to democracy relegated legal reform to secondary status, limiting their discussions
of law to constitutions and electoral laws (e.g., Diamond and Plattner, 1996;
O’Donnell and Schmitter, 1986). Missing was a recognition of the potential import-
ance of law in building legitimacy for the system as a whole and otherwise facilitat-
ing democracy. More recently, political scientists have begun to include the ‘‘rule of
law’’ in their short list of prerequisites for democracy, but precisely what they mean
by this term remains obscure (e.g., Linz and Stepan, 1996; Lijphart and Waisman,
1996). The literature focusing on the transition from the state socialist variant of
authoritarianism to some form of democracy follows this same pattern (e.g., Bunce,
2000; Eckstein, Fleron, Hoffmann, and Reisinger, 1998). Oddly enough the studies
of the economic transition by political scientists have been slower to integrate legal
variables into the analysis (e.g., Johnson, 2001; Appel, 2000). Along similar lines,
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assessments of the linkages between the political and economic transition have
become popular, but rarely integrate the legal transition (e.g., Roland, 2002; Melich,
2000; Przeworski, 1991). For political scientists, the dualistic (rather than triadic)
nature of the transition from state socialism seems immutable (e.g., Kubicek, 1999;
Bartlett, 1997).

Spurred by the growing disciplinary fascination with institutions, economists have
been quicker to embrace the study of law as a means of understanding the transition.
But like political scientists, legal reform is not their primary concern (e.g., Kornai,
2000). Law is deemed worthy of study because it has the potential to lower
transaction costs and thereby facilitate the transition to capitalism. The initial
optimism that legalizing private property would lead economic actors to embrace
law has been tempered by the postprivatization reality in the postsocialist world. But
the search for the institutional change or constellation of changes that will trigger
the desired result continues. Economists have tested a wide range of hypotheses in an
effort to find the key to the puzzle. Recognizing that having property rights on the
books is not enough, they have explored the potential role of corporate governance
regimes (e.g., Pistor 2001; LaPorta, Lopez-de-Silanes, and Shleifer, 1999; LaPorta,
Lopez-de-Silanes, Shleifer, and Vishny, 1997) and cadastres (DeSoto, 2000), the level
of corruption (e.g., Treisman, 2000; Kaufmann and Siegelbaum, 1997), and the
impact of centuries-old choices of legal structure (i.e., the division between civil law
and common law traditions). For the most part, they eschew cultural explanations
and seek answers in the structure of institutions and the content of laws. Their desire
to compare large numbers of cases and to explore a variety of explanatory variables
mandates the use of statistical methods. Even causal variables that have traditionally
resisted quantification, such as legal custom and levels of equality under the law,
have been subjected to this method (e.g., Berkowitz, Pistor, and Richard, 2003;
Glaeser and Shleifer, 2002; World Bank, 2001). By coding the experiences of a
large number of countries and using statistical methods to analyze the results,
these scholars have generated a series of intriguing models of how legal systems
work and what sorts of small changes might give rise to profound alterations
in behavior. What has unfortunately been lost in the mix is the descriptive detail
of individual countries. This approach leaves no room for idiosyncracies within
legal systems that can arise as the result of factors such as political pressure and/or
ethnic conflict.

Indexes that attempt to measure the level of such elusive qualities in the legal
system as the ‘‘rule of law,’’ ‘‘judicial independence,’’ and ‘‘transparency’’ have
blossomed and are regularly integrated into analyses of the transition. The use of
indexes is most prevalent among economists (e.g., World Bank, 2001: 117–32;
Johnson, Kaufmann, and Shleifer, 1997), but has also grown popular among polit-
ical scientists (e.g., Fish, 1998; Hellman, 1997) and legal scholars (e.g., Pistor, 2001;
Buscaglia and Dakolias, 1999). Nongovernmental organizations have been instru-
mental in the creation of several of them, albeit with heavy funding from insti-
tutional and/or country-based development agencies (e.g., Freedom House, 2002;
Transparency International, 2001; American Bar Association, 2001). The penchant
for quantitative indicators of success (or at least demonstrable progress) is not new.
Indeed, it is driven by the need of domestic governments and international funding
agencies to justify their expenditures. Prior efforts at standardized measures, such as
the number of laws passed or the number of lawyers or judges trained, were crude
and unsatisfying. The current generation of scales is a major step forward in their use
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of econometric methods that allow for the inclusion of many contributory factors in
assigning a single grade. As with any scale of this sort, their value depends on the
accuracy of the country-specific information and the validity of the choices made
when coding this information.

Economists have also made good use of surveys. Typically, their surveys are
targeted at the behavior and attitudes of economic actors, rather than at general
public opinion. There is, of course, nothing inherently innovative in this method-
ology. The originality lies in its application to settings that had previously been off-
limits due to the fear on the part of the regimes in question of exposing the
dysfunctional side of state socialism. Under state socialism, the access of Western
social scientists to industrial enterprises was almost nonexistent. An effort was made
to piece together a picture of how they operated through surveys of emigrés (e.g.,
Berliner, 1957; Granick, 1954). This path-breaking work allowed for some under-
standing of how the official economy (as laid out by the national economic plan)
operated in an uneasy partnership with the so-called ‘‘second’’ economy, and
how these unofficial and illegal transactions actually lubricated the system (e.g.,
Grossman, 1977). Probing more deeply and systematically into the relational side of
state socialism was simply impossible as long as the system itself endured. Its
collapse opened up the opportunity to study the role of law in the economy in
new ways and a number of economists have risen to the challenge. Some have
focused on specific countries (e.g., Hendley, Murrell, and Ryterman, 2000; Gray
and Holle, 1998), while others have fielded surveys across Eastern Europe and the
former Soviet Union (e.g., Johnson, McMillan, and Woodruff, 2000). These snap-
shots of behavior and attitudes at a given point in time provide valuable infor-
mation, yet there are certain sacrifices of depth in the pursuit of breadth.
Designers of multicountry surveys often have to raise the level of generality of
their questions in order to make them work across a set of diverse legal systems
and, as a result, forego the detail that single-country surveys generate (e.g., Lee and
Meagher, 2001; Hellman, Jones, Kaufmann, and Shankerman, 2000). Thanks to this
survey work, a more complete and in-focus picture has emerged of the extent to
which law meets the needs of, and is used by, economic actors. It suggests that law is
not nearly as marginalized as had previously been believed. Some resistance to this
view is apparent within the scholarly community. The reasons why are less apparent.
Perhaps they stem from a reluctance to abandon long-held beliefs and to abandon a
convenient scapegoat for economic failures.

The creation of, and increased reliance on, quantitative indicators of legal develop-
ment by social scientists of all stripes allows hypotheses to be generated and tested in
the abstract. Although appealing in terms of speed, the validity of these rapid
responses deserve to be questioned. Transition is an inherently unstable process and
would seem ill-suited to being captured in one or two statistically generated scores. At
a minimum, the conclusions ought to be verified (at least occasionally) through
ethnographic methods. But the disenchantment with ‘‘area studies’’ within the acad-
emy has devalued this style of research and has discouraged young scholars from
gaining the skills and knowledge necessary to carry it out. The time required and the
lack of appreciation of the value added has led policy makers and funders to spurn
qualitative approaches. Yet the price paid for this disdain may be high. Policy makers
rely on the diagnoses produced in reliance on the indexes and similar indicators in
designing legislative and institutional change. If the assessment is not on target, then
the solution may end up doing more harm than good or, at best, lying dormant.
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Next Steps?

The logic of the argument that policy solutions should be preceded by careful
research to establish the existence and parameters of the problems seems compelling.
Yet time and time again, this simple prescription is ignored. The need to investigate
how economic actors actually used (or ignored) law was particularly pressing in this
latest iteration of legal development. Thanks to the penchant for secrecy and the
incentives to sugarcoat the truth that were embedded into state socialism, the level of
knowledge about law in action was low and unreliable. These gaps deserve to be
filled. Research is needed that looks back to the era of state socialism and tries to
make sense of the conflicting versions of the role of law. Likewise, the present-day
status of law and the extent to which that is changing in transition countries are
questions that could easily occupy a small army of researchers for many years.
Particularly lacking are studies of the process of change.

Such empirical work could serve as the foundation for theory building. The
question of how and why societies embrace or reject law as a mechanism of ordering
economic life is one that has vexed legal scholars for centuries. Much of the
theoretical work is grounded in the experience of the Middle Ages, during which a
transition to the market was experienced in many parts of the world (e.g., Greif,
1992; Milgrom, North, and Weingast, 1990; Weber, 1967). Some of the insights
gleaned from this earlier sea change can be put to good use in making sense of
present-day changes. But the profound differences between the two periods compli-
cate matters. A rich body of empirical studies from across the region would allow
scholars to isolate the similarities and, by raising the level of abstraction, to put
forward hypotheses as to the catalysts for making law meaningful for economic
actors in the aftermath of state socialism. Ideally, once proven, this theory could then
be tested in other postauthoritarian settings.

The first decade of legal reform efforts on the part of foreign governments and
multilateral agencies aimed at the former communist world cries out for a sober
assessment. Why were the tactics that had been shown to be ineffective decades
earlier brought out of mothballs? Why were the agencies pushing legal reform so
insistent on doing it at breakneck speed? The critiques that have been written do not
address these fundamental questions. Instead, they rarely rise above finger-pointing
(e.g., Cohen, 2000; Weidel, 1998). They tend to focus more on personalities and
scandal than on whether the basic approach was misguided. Scholars of inter-
national organizations have begun to explore whether the culture of multilateral
lending agencies dictates a repetition of past patterns of behavior. But these studies
remain mostly at the level of theory, rarely venturing into detailed examinations of
how reforms were carried out and whether they have had any positive impact (e.g.,
Barnett and Finnemore, 1999).
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33
Economic Globalization and the
Law in the Twenty-first Century

Francis Snyder

Economic Globalization and Law

Globalization and the development of new legal forms and regimes during the past
half century have gone hand-in-hand. The term ‘‘globalization,’’ and even its exist-
ence, are contested (cf. Robertson, 1992; Hirst and Thompson, 1996; Giddens,
1990; Sassen, 1996; T. L. Friedman, 1999). However, globalization is not new, it
cannot be reduced merely to market integration, still less to the neoliberal political
and economic project of free trade and open markets, and its ultimate destination is
unknown, depending as much on politics and power as economics. Here, it is taken
to mean ‘‘a process (or set of processes) which embodies a transformation in the
spatial organization of social relations and transactions – assessed in terms of their
extensity, intensity, velocity and impact – generating transcontinental or interregio-
nal flows and networks of activity, interaction, and the exercise of power’’ (Held,
McGrew, Goldblatt, and Perraton, 1999: 16).

Among the main shaping factors have been the tremendous growth of multi-
national companies and international production networks, new technology,
changes in the nature and form of work, and the rise of new actors on the inter-
national scene. Associated with this transformation have been numerous legal
changes, both on a transnational scale and within countries (Blomley, Delaney,
and Ford, 2001). The early years of the twenty-first century witness a startling
variety of new legal forms and regimes which sometimes differ substantially in
nature, content, scale, and operation from the largely state-based system of govern-
ance of the past several centuries. A multiplicity of other sites of governance comple-
ment, supplement, or compete with the state, hence the term ‘‘governance’’ instead
of ‘‘government.’’ While sometimes eroded or even reconfigured, the state remains
powerful, if not predominant, with the relative strength of different institutions,
norms, and dispute resolution processes depending frequently on the specific context
(Jayasuriya, 2001).



 

While globalization thus raises a number of challenges for thinking about law
(Arnaud, 1998; Twining, 2000; Delmas-Marty, 1998; Chemillier-Gendreau and
Moulier Boutang, 2001), the sheer volume of published work makes a comprehen-
sive survey impossible here. This chapter aims instead to provide a retrospective and
prospective assessment of the field, a brief guide to the literature which at the same
time seeks to set the agenda for the future. It deals mainly with the legal effects of
economic globalization, while recognizing that globalization is not simply eco-
nomic, and that many aspects of globalization have implications for law. It focuses
primarily on work within the broad fields of sociology of law, international rela-
tions, and political economy of law, as these are the main disciplinary touchstones of
writing on law and globalization, It focuses mainly on literature in English, partly
because this represents most published work so far, since many scholars regardless of
mother tongue publish in English, and partly because English-language work has
tended to establish and define the field. In the long run, however, it is necessary to
transcend this parochial view, and the article provides a stepping-stone for doing so.
Human rights or law and development are not discussed in detail, because they are
dealt with in other chapters.

Internationalization of Legal Fields

During the past several decades globalization has affected many if not all areas of
law to a striking extent. The first substantial treatment of law and globalization
(Trubek, Dezalay, Buchanan, and Davis, 1994) used Bourdieu’s concept of social
fields (e.g., Bourdieu, 1987) to show how new transnational and global economic
and political processes and political trends changed the role of lawyers, the logic of
legal practices, and the nature of the legal field. National legal fields became more
‘‘internationalized,’’ in two senses. First, legal and political arenas that had previ-
ously been mainly national in terms of background assumptions, actors, and orien-
tation were increasingly influenced by ‘‘external’’ factors. Second, purportedly
‘‘domestic’’ decisions were conditioned, shaped, or even actually made elsewhere
as transnational legal regimes penetrated national legal fields. These changes en-
hanced the status and role of actors with international linkages and expertise, as well
as the power of certain states relative to others.

More recent research by Sassen (2002: 195) refers to the ‘‘denationalization’’ of
much of contemporary rule making. It addresses the question of the relationship of
‘‘international’’ norms to ‘‘domestic’’ norms in a situation in which the two are so
intertwined that it is no longer possible to assert that that one set of norms are
international and another set are national. Many so-called ‘‘national’’ norms have in
effect been ‘‘denationalized,’’ since their source, content, logic, and even interpret-
ation or application owes much if not everything to international, transnational, or
intergovernmental institutions, norms, and dispute resolution processes. This is not
a question of extraterritoriality, but rather of the extent to which the norms of
nation-states, or of regional organizations such as the European Union (EU), are
based on or impregnated by ‘‘international’’ norms, including World Trade Organ-
ization (WTO) international trade rules, codes of conduct, standards, or the results
of international dispute settlement processes. Formally speaking, the sources of
‘‘international’’ and ‘‘national’’ norms are different, and this difference has its legal
doctrinal importance in each of the two institutional and normative settings.
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However, the traditional distinction between ‘‘domestic’’ and ‘‘foreign,’’ or between
‘‘national’’ and ‘‘international,’’ often does not adequately capture the political
origins, legal content, cultural understandings, economic assumptions, and social
practices of contemporary law, for example, the need for certain types of specialized
legal professionals.

Nevertheless, some legal fields have always been more internationalized than
others. Areas of law most closely connected with international trade and multi-
national companies, such as international business contracts (Bonell, 1994), anti-
trust law and competition policy (Graham and Richardson, 1997), high finance,
intellectual property (Symposium Issue, 1996–7), the Internet and new technology
(Lessig, 1999), cybercrime (Capeller, 2001), labor and social law (Sengenberger and
Campbell, 1994; Drummonds, 2000), and now environmental law have been
affected more than family law and property law. But even discounting for our lack
of empirical knowledge of the effects of globalization on many areas of law, it is
clear that the internationalized sector has tended to grow, despite national and local
diversity (L.M. Friedman, 2001).

In understanding the implications of this trend, however, it is useful to bear in
mind Krasner’s (1999) distinction between four concepts of sovereignty: inter-
national legal sovereignty, Westphalian sovereignty, interdependence sovereignty,
and domestic sovereignty. Quiggin (2001), for example, has contended that the
loss of interdependence sovereignty does not necessary mean the erosion of West-
phalian sovereignty: a decline in a state’s capacity to control flows of people and
goods across its frontiers does not inevitably lead to the adoption of neoliberal
economic policies.

The internationalization of legal fields is often viewed as being more or less
equivalent to Americanization (Hardt and Negri, 2000). The American way of
law, embedded in a particular variety of capitalism (Hall and Soskice, 2001), has
been exported by multinational business, large law firms, international organiza-
tions, development programs, cultural archetypes, and reception or imposition of US
law in many other countries. Often this amounts merely to ‘‘thin globalization,’’ in
the sense of a thin veneer covering an often quite different social, cultural, and legal
reality, so that the future social practices, normative content, and legal culture of
globalized law remain contested (see Appelbaum, Felstiner, and Gessner, 2001).
Nevertheless, Shapiro’s (1993: 38) remark that ‘‘much of the time, the globe will
turn out to be the U.S. and Western Europe with shadowy addenda’’ reflects the fact
that the center of gravity of the global economy lies in the transatlantic relations
between the United States and the EU, notably in foreign direct investment and
capital market relations (Sassen, 2000); this is unfortunate because it testifies to the
extremely unequal distribution of wealth in the world today. A similar view is
captured in more theoretical terms by Santos’s distinction between globalized local-
ism and localized globalism: the former refers to the process by which local phe-
nomena are successfully globalized, while the latter denotes the impact of
transnational practices on local conditions (Santos, 1995; see also Darian-Smith,
1998). In the legal world, given the fact of US hegemony in the international political
economy, the localisms that have been most frequently globalized are American.
A striking example is intellectual property protection through the WTO Agreement
on Trade-Related Aspects of Intellectual Property (TRIPS) (Sell, 1999), even though,
as Shaffer (2000) shows, the United States itself is deeply affected by external
pressures and international networks.
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Governance of Globalization

Different empirical views and normative assessments of this imbalance of power are
reflected, directly or indirectly, in ideas about how globalization is governed. Five
main conceptions have emerged so far: (1) contract, (2) hierarchy, (3) networks,
(4) lex mercatoria, and (5) sites of global legal pluralism. To some extent these
perspectives overlap, but they differ fundamentally in their starting points, concep-
tual frameworks, and the importance they accord to different factors. Each provides
only a partial view, and further work is needed to explore their points of conver-
gence or divergence, as well as possible synergies.

Contract

In this view, globalization is governed essentially by contracts between nominally
equal parties, such as states, companies, or individuals, whose agreement is conse-
crated either in bilateral or multilateral form. An example is the 1997 OECD
Convention on Combatting Bribery (Bontrager Unzicker, 2000). This view is usually
associated with an emphasis on strong state sovereignty in external political and
economic relations. It also frequently underpins the law of international business
transactions. In the first case the main actors are states, while in the second they are
businesses, usually multinational firms or partners in international production net-
works.

Hierarchy

A second perspective, which emerged partly from studies of European integration,
focuses on multilevel governance, according to which different levels of governance
interact, sometimes with regard to the same subject matter, sometimes with regard to
different areas of social life (Marks, 2001). Coordination is required to ensure the
coherence of the system. Federal systems, such as the United States, Canada,
Australia, or Germany illustrate this scenario. So too, on an international plane,
do the North American Free Trade Association (NAFTA), the EU, and relations
between the WTO and its members, which of course include federal states and
regional organizations as well as unitary states. The Massachusetts ‘‘Burma’’ law
illustrates the complexities of multilevel governance (Hellwig, 2000).

Networks

A third perspective focuses on transnational networks, which may be public, private,
or a hybrid of the two. Transnational public networks, according to Slaughter
(1997: 197), ‘‘offer the world a blueprint for the international architecture of the
21st century.’’ Transgovernmental cooperation among judges or national regulators,
for example, helps to strengthen the state through external cooperation and allows
governments to benefit from the expertise of nonstate actors. However, executive
agreements and transgovernmental networks involve substantial problems of dem-
ocracy and accountability (see Picciotto, 2000; Slaughter, 2000). There also remains
a fundamental contradiction between the power of the nation-state and further
international integration (Picciotto, 1996–7).

economic globalization and the law 627



 

Private networks usually include production alliances, cartels, business associ-
ations, and the use of coordination service firms, involving private regimes and
informal industry norms and practices. In contrast to intergovernmental and trans-
governmental networks, they rely primarily upon multinational corporations
(Cutler, Haufler, and Porter, 1999). But private networks are not always based on
business organizations. An example is the International Social and Environmental
Accreditation and Labelling Alliance, which embraces seven international environ-
mental networks, thus enlisting civil society in the formulation and enforcement of
international private standards (Meidinger, 2001). Such arrangements raise equally
serious problems of transparency, participation, and accountability. These issues
require more research in the future.

While studies of private governance often draw substantially upon previous work
on corporate governance (Hopt, Kanda, Roe, Wymeersch, and Prigge, 1998), they
have gone further to focus on corporate control and accountability (McCahery,
Picciotto, and Scott, 1993) and also to analyze new hybrid forms of international
regulation, such as international business taxation (Picciotto, 1992). Hybrid net-
works play an important role in the governance of transatlantic relations between
the United States and the EU (Bermann, Herdegen, and Lindseth, 2000; Pollack and
Shaffer, 2001), even though the primary architects of these relations appear to have
high-level intergovernmental (public) networks (see Pollack and Shaffer, 2001: 293).
They are also significant in other types of international business regulation. In their
important study of the globalization of regulation, as distinct from the globalization
of firms or the globalization of markets, Braithwaite and Drahos (2000: 9) argue
that ‘‘regulatory globalization is a process in which different types of actors use
various mechanisms to push for or against principles.’’ They analyze a wide variety
of sectors, such as the environment, food, telecommunications, labor standards, and
trade and competition.

Some scholars have argued that global regulation consists mainly in competitive
interaction among different national legal systems, in other words, regulatory com-
petition among public authorities (Bratton, McCahery, Picciotto, and Scott, 1996).
However, others suggest that, in many fields, the legal framework of regulation takes
the form of networks of regulatory agencies, often working together with private
actors, thus relying on decentralized enforcement, for example through national
agencies, rather than international or transnational enforcement (Jayasuriya, 1999).
In either situation, transparency, dispute settlement, and capacity building may be
more effective than coercion in inducing compliance (Chayes and Chayes, 1995).
Such processes deserve more attention in the future.

Lex mercatoria

A fourth, related perspective concentrates on the lex mercatoria, the contemporary
analog of the medieval law merchant which private actors used to organize trade
and settle business disputes. Drawing on a longstanding tradition in comparative
law (De Ly, 1992), modern writers have focused on the development of a private
international trade law, notably contract law, and the growth of international
commercial arbitration. The modern law merchant is a complex mix of public and
private authority, which though designated as ‘‘private’’ plays an important role in
allocating risks, regulating market access, and linking local and global domains
(Cutler, 2001).
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Recent research owes much to Teubner’s (1983, 1993) concept of reflexive law, a
self-governing system or form of regulated self-regulation. From this standpoint, lex
mercatoria is a paradigm of the new global law. It consists less of detailed rules than
of broad principles, such as good faith. Its boundaries are markets, professional
communities, or social networks, not territories. Instead of being relatively autono-
mous from political institutions, it depends heavily on other social fields, being
especially subject to economic pressures. It is not unified but decentered and non-
hierarchical (see Teubner, 1997a, 1997c). Stimulated by globalization, it constantly
breaks the hierarchical frame of the national constitution within which private rule
making takes place, resulting in a new heterarchical frame, a characteristic of this
new global nonstate law (Teubner, 1997b).

Its main institutional locus is international commercial arbitration (e.g., Kahn,
1989; CREDIMI, 2000). Resulting from international coalitions of private agents, it
influences the size of markets just as the evolution of markets shapes legal doctrine
and recourse to arbitration itself (Casella, 1996). Garth and Dezalay’s important
study (1996) shows empirically how international commercial arbitration has been
socially constructed and how it contributes to the reorganization of hierarchies,
modes of authority, and structures of power.

However, international commercial arbitration is not entirely independent of the
nation-state, either in legal terms or in terms of the questions it raises about the role
of law in society. Many of the same political and normative questions that have been
posed within the framework of domestic constitutions gain in importance when
raised at the international level. An example is the formation of a constitution, not
necessarily in the sense of a written document, but rather in the sense of continuing
processes of constitutionalization or, in Zumbansen’s terms, of ‘‘precipitates of
constitutional law’’ (2002: 431). Another is provided by empirical studies showing
that local institutions, interest-specific institutions or even personal relationships
may be more effective than universalistic norms in providing legal certainty for
cross-border or international transactions (Gessner and Budak, 1998).

Sites of global legal pluralism

A fifth perspective combines public, private, and hybrid forms of governance with an
emphasis on strategic action: the theory of sites of governance as part of global legal
pluralism. Snyder (1999) argues that globalization is governed by the totality of
strategically determined, situationally specific, and often episodic conjunctions of a
multiplicity of sites throughout the world. Sites may be public, private, or mixed.
Some are market-based, while others are polity-based. Each site has structural
aspects and relational aspects. Structural aspects include institutions, norms, and
dispute resolution processes. Relational aspects refer to the relations that a site has
with other sites. For instance, sites may be hierarchically organized, autonomous, or
even independent; competing or overlapping; part of the same or different regimes;
or converging or diverging in terms of institutions, norms, or processes of dispute
resolution. The totality of sites represents a new form of global legal pluralism.

Strategic actors, such as companies, governments, nongovernmental organiza-
tions (NGOs), and others, use the law and are shaped by it (Mytelka and Delapierre,
1999). In addition, they are fundamental in determining which sites are created,
which survive, and how. They influence the development of sites, so that some take
on more or less judicial and legal characteristics, and some do not. For example, the
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dramatic growth of global economic networks has had contradictory effects on
recent attempts to develop constitutional systems based on regional integration. In
the EU, globalization sustains and creates interests and relationships which tend to
undercut traditional constitutionalism as mode of regional governance (see Snyder,
2000). Not surprising, it has provoked not only demands for the constitutionaliza-
tion of global governance but also debates about its feasibility and desirability.

Research so far has focused mainly on the structural aspects of sites, and more
work is needed on relations between sites. However, two examples can be given of
research already done on intersite relations. Perhaps the most well-known illustra-
tion of the convergence of norms among several sites is the internationalization of
human rights (Risse, Roppe, and Sikkink, 1999; Scott, 2001; Riles 2002). Another
example is the social construction of the concept of ‘‘nonmarket economy’’ in
the antidumping law of the United States, the EU, and the WTO (Snyder, 2001).
It formed part of a specific legal discourse, which emerged from the gradual
elaboration of a handful of basic principles and concepts into an international
antidumping law repertoire during the Cold War. The relations between sites in-
volved asymmetrical power relations, with the most importance influence being the
United States.

New Norms and Institutions

Among the most striking developments in recent years is increased attention to
norms (Haufler, 1999), in particular the emergence of ‘‘soft law’’ or rules of conduct
that in principle are not legally binding but that nevertheless have practical and even
legal effects (Snyder, 1993). Long familiar to international lawyers (see Shelton,
2000), it gained prominence during the 1970s in the form of international codes of
conduct to govern the activities of multinational corporations (see, e.g., Nixon,
1987). During the 1990s, codes of conduct were elaborated increasingly by private
actors, not by international organizations, both as codes among private actors and
codes internal to private actors (Hepple, 1999), to the extent that Sobczak (2001)
argues that they represent a new generation of codes of conduct as part of a
transformation of global and corporate governance. These so-called ‘‘informal
agreements’’ are often used because the obligations they embody are more equivocal
and less visible than those contained in legally binding agreements (Lipson, 1991).
Compared to hard law, soft law has the advantages of lower contracting costs and
lower sovereignty costs, and is often better adapted to conditions of uncertainty or
those requiring compromise (Abbott and Snidal, 2000).

To what extent does soft law actually work? This is a question, not about the
boundaries between politics and law, but rather about the social effectiveness of
different types of norms. The basic issue is whether soft law can provide the
optimum institutional design for governing sensitive issues, on which companies,
unions, NGOs, or governments do not initially agree, such as international stand-
ards concerning working conditions, human rights, or protection of the environ-
ment. This question is sometimes interpreted as seeking to reconcile economic
interests and ethical considerations, but it is more properly read as referring to a
balance between different kinds of economic interests and different kinds of ethical
considerations.
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Though focused initially on codes of conduct for multinational corporations, the
debate about the legitimacy and efficacy of these norms is relevant also to the wide
range of standards being produced by international standards organizations and
other institutions (Salter, 1999). The best known are probably those of the Inter-
national Standards Organization (ISO), the International Accounting Standards
Committee (IASC), and debt security rating agencies such as Moody’s and S&P.
For example, IASC currently includes 153 professional accounting bodies in 112
countries and is responsible for developing and approving international accounting
standards. IASC standards are not legally binding, so the IASC acts as a ‘‘strategic
networker’’ (Braithwaite and Drahos, 2000: 121) to convince governmental actors
to adopt and give legal force to its voluntary standards. Debt security rating
agencies, such as Moody’s and S&P, exercise significant powers of ‘‘governance
without government’’: these nonstate institutions derive their international leverage
from their gate-keeping role concerning investment funds sought by companies and
governments (Sinclair, 1994).

Recently, Abbott and colleagues (Abbott, Keohane, Moravcsik, Slaughter, and
Snidal, 2000) have proposed the concept of legalization as a systematic framework
for analyzing these (and other) new norms and procedures. Legalization has three
dimensions: the existence of legal obligations, the precision with which these obli-
gations are defined, and the extent to which responsibility for dispute resolution is
delegated to third parties. Each dimension is a continuum, composed of differences
of degree, and each can vary independently of the others. Specific norms or specific
procedures may be more or less legalized. Applying these ideas, Keohane,Moravcsik,
and Slaughter (2000) define interstate dispute resolution and transnational dispute
resolution as two ideal types, differing in independence from concrete state interests,
access by parties other than states, and embeddedness in the sense that decisions can
be implemented without governmental action. They argue that the transnational
dispute resolution is more successful than interstate dispute resolution in controlling
case loads and ensuring compliance, hence it limits the behavior of states to a greater
extent.

In principle at least, the analytical framework does not assume that greater legal-
ization is inherently superior to less legalization. Yet it is difficult to escape the
conclusion that the concept of legalization is based implicitly on a dichotomous
distinction between legal and nonlegal. The concept thus resembles earlier social
theories of law based on an implicit teleology, such as modernization theory. This is
despite the authors’ effort to define the concept in terms of three dimensions and to
articulate each dimension as a continuum. Indeed, the three dimensions themselves
suggest that the authors prefer more legalization, not less. This is reinforced by the
remark that ‘‘When future international legal scholars look back at . . . the end of the
twentieth century, they probably will refer to the enormous expansion of the inter-
national judiciary as the single most important development of the post-Cold War
age’’ (Romano, 1999: 709, quoted in Keohane et al., 2000: 457). Kahler (2000: 671)
notes that the demand and supply of legalization depends heavily on the preferences
of powerful states. Unfortunately, the analytical framework gives little weight to the
role of power in determining the extent of delegation to third party dispute mechan-
isms (see Keohane et al, 2000: 459, n. 7). Hence it needs to be tempered by more
attention to power and the political context in which law operates. In sum, further
research is required in order to assess this general analytical framework.
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Democratizing Global Governance

Globalization and its legal implications have provoked a vigorous, often acrimoni-
ous, and sometimes violent debate about the democratization of global governance
(Klein, 2000). Among the many reasons for this are that globalization has made
substantial demands on traditional international institutions and has also been
embodied in new legal forms, regimes, and institutions, which to the average person
seem (and frequently are) remote, fundamentally different from general rules of law
made by public authorities, lacking in transparency, and unaccountable. The cre-
ation of the WTO, with a wide mandate, based on the ‘‘single undertaking
principle,’’ and characterized by binding dispute resolution, has extended inter-
national trade law forcefully into areas that previously were solely under national
jurisdiction, thus blurring the traditional distinction between the ‘‘international’’ and
the ‘‘domestic’’ (Trebilcock and House, 1999). Partly as a consequence, and partly as
a result of other aspects of globalization, areas such as the environment (Shaffer,
2001; Wiener, 2001), public health (Fidler, 1999; Jost, 2000), food safety, and social
welfare systems no longer fall within the province of a single nation-state alone and
can no longer be dealt with adequately on this basis. Together with the rise of new
international or transnational institutions and norms, the partial reconfiguration of
the state means that norms ‘‘created somewhere else’’ affect daily life in ways that
were previously inconceivable.

In addition, as a result of the blurring of the public–private distinction, and the use
of the private sector to carry out what previously were public functions, it is more
difficult to discern a public interest, to identify any specific institutions that should
represent it, and to decide how decisions about the production and allocation of
public goods should be made. Globalization produces winners and losers, in rich
countries (Thomas, 2000) as well as poor countries (Darian-Smith, 2000); and
losers, rejecting loyalty and denied exit, may voice their views in a variety of
ways, often conditioned but not necessarily constrained by their national political
systems. Indeed, globalization itself has provided some of the means for the creation
of new transnational social movements, for example through the Internet, and these
movements themselves, regardless of their politics, foster increased globalization
(Keck and Sikkink, 1998; O’Brien, Goetz, Scholte, and Williams, 2000).

The intensity of the discourse about democracy seems to be correlated with the
degree of institutional, normative, and social integration of international institu-
tions: in the context of economic globalization, the key triggering element was the
strengthening of theWTO,notably its judicial function (Stein, 2001). TheWashington
Consensus of the 1980s and 1990s, based on liberalization, deregulation, and
privatization, has collapsed, at least to the extent that the current Post-Washington
Consensus ‘‘has added civil society, social capital, capacity building, governance,
transparency, a new international economic architecture, institution building, and
safety nets’’ (Higgott, 2000: 139–40). As Higgott (2000: 152) notes, however, the
Post-Washington Consensus remains sadly deficient. First, it does not have a suffi-
cient theory of politics, and second it is not underpinned by any ethical theory of
justice. Management, not legitimate (and legitimacy) political contest, remains the
predominant vision of global governance. This perspective is totally inadequate to
address the questions in the current debate. More broadly, especially among people
who never accepted the Washington Consensus in the first place, this has given rise
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to a fierce debate about the emergence and role of global civil society (Anheier,
Glasius, and Kaldor, 2001). The collapse of the WTO ministerial conference in
Seattle in 1999 was followed by a series of parallel summits. The best known was
the first World Social Forum (WSF) in January 2001 in Porto Alegre, Brazil,
followed by a second WSF the following year, a third in 2003 and a fourth planned
for Mumbai, India, in January 2004.

What does democracy mean in the context of the legal forms, regimes, and insti-
tutions of today? Who should participate in decision making, and how? How should
decision making be structured? A crucial issue is the disparities of political power
that inform and shape legal relationships (see Likosky, 2002). Arguing that global
social exchanges should be named ‘‘postmodern colonialism,’’ Silbey (1997) urges
further efforts to identify connections between law and power and thus make justice
more probable. The current system is unbalanced in favor of countries, organiza-
tions, and individuals who can afford technical and in particular legal expertise,
even though, as Dezalay and Garth (2002) show, imported expertise is profoundly
shaped by local power struggles.

Aman (1998) argues that, confronted with a globalizing state, courts and law-
makers need to recognize the continuing delegation of power to the private sector,
and develop new forms of accountability to preserve a public voice. In this respect,
‘‘public’’ international law needs serious rethinking. In addition, an important role
will be played by NGOs. Often described as the emergence of global civil society,
NGOs play such an important role in fields such as development aid, sports, human
rights, and the environment that they have become a competitor of the state in legal
as well as factual terms, and such nonstate interests should be recognized in inter-
national law (Hobe, 1997). They should be granted an international legal status,
while at the same time there should be a global legal framework to structure their
participation and make them accountable (Nowrot, 1999). They should also be
given an increased role in the legislative, executive, and judicial branches of
the WTO (Charnowitz, 2000). What is important is to establish basic principles
to ensure effective participation in the new global public sphere: they include
transparency, accountability, responsibility, and participation and empowerment
(Picciotto, 2001).

How should global governance be organized? Reforms of global governance must
go further than simply rebalancing access to expertise and structuring NGO partici-
pation in decision making (see Charnowitz, 2002). The ‘‘insider’’ culture of inter-
national organizations, including the WTO, remains a major obstacle (Howse,
2002). One necessary step forward is a continuing debate on global equity, ethics,
and justice, for example regarding the global distribution of food. Another is serious
research on the role of law in achieving the necessary reforms of global governance.
Unfortunately the WTO does not participate in the Global Compact, proposed by
UN Secretary-General Kofi Annan and launched in July 2000 to disseminate best
practices on human rights, labor, and the environment. In addition, internal admin-
istrative and procedural reforms of the WTO, and perhaps other international
institutions, are required (Stein, 2001: 531–4). Whether such forms of global gov-
ernance should be ‘‘constitutionalized,’’ and indeed what ‘‘constitutionalization’’
means in this context, remain highly controversial (see Petersmann, 1998; Howse
and Nicolaidis, 2001). Global constitution making is a highly political and risky
exercise in a pluralistic world, not just because it might fail but because, as articu-
lated so far, it tends to assume incorrectly that ‘‘the best comes from the West.’’
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A better way forward is to build on the existing diversity of legal forms, institutions,
expertise, different forms of participation, and legal cultures, but also to strengthen
coordination among international institutions, institutionally, normatively, and in
terms of dispute resolution processes. In a world of increasing legal pluralism, this
could link together a plurality of sites of a soft web of global governance.
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