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Preface

The invitation to put together a one volume “companion” to a field as diverse as
“law and society” was, as one could readily imagine, both exciting and daunting.
Taking up this invitation provided a wonderful opportunity to survey the field, and
to renew my acquaintance with the range of work being done in it and the wonderful
scholars doing that work. Editing this volume was a re-education in itself. But the
very range and diversity of scholarship posed a substantial challenge. What to
include? What not to include? How to represent the breadth of theories, methods,
and perspectives found in the law and society community?

These were formidable challenges. Despite the hard choices, inevitable omissions,
and shades of emphasis, T am satisfied that The Blackwell Companion to Law and
Society does a reasonable job in providing a guide to the field. Indeed the more than
30 essays in this volume may well constitute the best introduction to the field
currently available. While working from a common template, all the authors inter-
preted their directions in their own ways. Readers will recognize a common format
while also appreciating the various ways that format has been adapted. Taken
together the essays collected here trace the evolution and history of the field, chart
the present state of knowledge produced in law and society, and point to fruitful
directions for further inquiry.

As surely as it highlights the diversity and fragmentation of the field of law and
society scholarship, a compilation of research such as this inevitably tends toward
“canonization” of a particular map of knowledge, a particular set of problems, and a
particular set of texts. That is unavoidable and, to some extent, beneficial. Canon-
ization helps us recognize what we share. It also provides a fruitful terrain of conflict
and contestation. While having one’s work canonized means having the pleasure of
seeing one’s name in lights, it carries with it the need to endure slings and arrows
slung and shot by those seeking to advance new paradigms or just prove their
academic mettle. A canon also might be thought of as a staple of shared knowledge,
the things all of us must know if we are to be literate as law and society scholars,
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the things we need to read regardless of our particular subfield or research
specialization.

While canons are about quality, they are also about work that defines who we are
by identifying common concerns, concerns that go to the heart of problems and
issues that recur in many, if not all, of the subfields that comprise law and society
scholarship. Canons make demands on us as readers, requiring us to read beyond the
limits of our most narrowly defined expertise, requiring us to remain familiar with
theories and methods beyond those with which we are most comfortable.

As an advocate for disciplinization (a truly ugly word), I am drawn to Jack
Balkin and Sanford Levinson’s claim that “Every discipline, because it is a discipline,
has a canon, a set of standard texts, approaches, problems, examples, or stories
that its members repeatedly employ or invoke, and which help define the discipline
as a discipline. If the study of law,” they say, “is a discipline, it too must have
its canons and its own sense of the canonical” (see ch. 3, p.31). For me a discipline
is less a set of shared methods or theories (by that definition there would indeed
be very few disciplines) than a set of shared conversations, or shared communities
of readers. For each of us the canon establishes the minimum grammar with
which we must be familiar if we are to talk law and society and to have our
talk recognized by others. In this sense the canon provides one of the sets
of horizontal linkages that define a discipline, setting off one set of intellectual
inquiries from another. While the boundaries of the canon, like the boundaries of a
grammar, are shifting, fluid, and contested, without a canon there can be little
intelligible conversation.

But canons also provide a vertical or historical connection, a way for one gener-
ation to speak to another. Like the good parent who must — or so the books say —
provide ways of being in the world for their children, both as a source of stability but
also as the fuel of rebellion, so too a discipline that wants to take seriously its
obligations to younger scholars must not shy away from the complex task of
canonization. While having a hollow core may look like a way of being open, it is,
I think, really a way of avoiding one generation’s responsibility to another. If we
cannot identify the faces that adorn our own Mount Rushmore, we cannot hope to
earn the loyalties of those who will come after us, those who we would like to speak
to us and about us in an unnamed future. Indeed, as Balkin and Levinson argue,
“there is no better way to understand a discipline — its underlying assumptions, its
current concerns and anxieties — than to study what its members think is canoni-
cal...The study of canons and canonicity is the key to the secrets of the culture and
its characteristic modes of thought.”

Of course, canons and canonization also generate arguments about what is in and
who is out. Listing the canon or candidates for canonization is always perilous, not
only because it hurts the feelings of those not named and leads to blaming of the list
makers, but because canons cannot be legislated or brought into being merely
through naming and claiming. They exist as social facts, as empirical documentable
phenomena in our syllabi, our footnotes, our stock of stories, the shared con-
sciousness and taken-for-granted sense of who we are. But so too do the disagree-
ments about the canon. Those disagreements are often healthy even when they are
unpleasant.

What is honored by canonization may make us feel marginal if it seems distant
from what we do or know. What is criticized as being unworthy of canonization may
make us angry if it seems to embody the theories or methods that we deploy in our



xi1 PREFACE

work. But contests over the canon keep the canon fresh; they renew it by requiring
those who would defend this or that set of inclusions and exclusions to make explicit
the questions or insights they see as defining the field. In so doing history becomes
memory, the past becomes present. The taken-for-granted is renewed and reinvigor-
ated as it is made explicit

The Blackwell Companion to Law and Society represents one document in the
continuing articulation and contestation of the field called law and society. Because
it is produced at a time of both a great vitality and great fragmentation in the field,
what it canonizes will for some seem just right and, for others, will seem unduly
tilted in this direction or that. However any reader receives it, I hope this book
provides a way station, a temporary touchstone, honoring the contributions of law
and society scholarship and fueling its further development.

I am grateful to the contributors for taking on the challenging work of field
assessment. I am also grateful to Susan Rabinowitz, who proposed that I undertake
this project and was very helpful in its earliest stages of development, and to Ken
Provencher who saw it through to production. Thanks to Greg Call, Dean of the
Faculty at Amherst College for his generous financial support and my colleagues in
Ambherst College’s Department of Law, Jurisprudence, and Social Thought for
providing a rich intellectual environment in which to work. Thanks especially to
Stephanie, Lauren, Emily, and Benjamin for being the best of all companions.

Austin Sarat
July, 2003
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Vitality Amidst Fragmentation:
On the Emergence of Postrealist
Law and Society Scholarship

AUSTIN SARAT

In 1986 the Committee on Law and Social Science of the Social Science Research
Council produced a volume entitled Law and the Social Sciences. This 740-page
book, edited by two distinguished Yale Law Professors — Leon Lipson and Stanton
Wheeler — was designed to be “a volume of assessment. .. not a collection of specu-
lative essays and not a set of fresh research” (Lipson and Wheeler, 1986: 5). It
contained 11 chapters, varied in the breadth of their coverage from the all-encom-
passing “Legal Systems of the World” and “Law and the Normative Order” to the
more focused “Legislation” and “Lawyers.” Each was written by a leading figure in
the field who was instructed to survey available research in a designated subfield,
highlighting the particular contributions of social science to our understanding of
various legal phenomena. Law and the Social Sciences played an important role in
the development of law and society research, appearing as it did in a period two
decades into the life of the modern law and society movement in the United States.
Rereading these essays one is struck by several things: their confidence about social
science, their almost complete disinterest in issues of culture and identity, their
association of law with the boundaries of nation-states, and their easy transition
from description to prescription. Collectively the contributions were deemed by the
editors to give “ample testimony to the vitality of sociolegal research as it has been
practiced over the last quarter of a century” (Lipson and Wheeler, 1986: 10).

As they described the field, Lipson and Wheeler (1986: 2) highlighted two dimen-
sions that gave it its shape and center of gravity. First, they said, is “the. .. perception
that law is a social phenomenon and that legal doctrine and actors are integral parts of
the social landscape.” Second, they contended, is the view “that legal institutions not
only are embedded in social life, but can be improved by drawing on the organized
wisdom of social experience.” At the time they wrote, law and society work was fully
identified with the social scientific enterprise, and the social scientific enterprise was
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associated with a normative, reformist, policy orientation (Sarat and Silbey, 1988).
Reflecting the continuing legacy of legal realism’s optimism about the role of empir-
ical research in the legal world (Schlegel, 1979) it was described, by the editors, as “the
product of a generation of scholars — mostly social scientists and law professors —who
believe that the perspectives, data, and methods of the social sciences are essential to a
better understanding of law” (Lipson and Wheeler, 1986: 1).

FrRoM LEGAL REALISM TO LAW AND SOCIETY

The image of law and society as a field defined by the idea of enlisting social science
to understand law and inform legal policy traces its lineage at least to the work of
the early twentieth-century legal realists.! As is by now well known, realism emerged
as part of the progressive response to the collapse of the nineteenth-century laissez-
faire political economy. By attacking the classical conception of law with its assump-
tions about the independent and objective movement from preexisting rights to
decisions in specific cases (Cohen, 1935; Llewellyn, 1931, 1960), realists opened
the way for a vision of law as policy, a vision in which law could and should be
guided by pragmatic and/or utilitarian considerations (Llewellyn, 1940).” Exposing
the difference between law in the books and law in action, realists established the
need to approach law making and adjudication strategically with an eye toward
difficulties in implementation. Exploring the ways in which law in action, for
example the law found in lower criminal courts, was often caught up in politics,
realists provided the energy and urgency for reform designed to rescue the legal
process and restore its integrity.® Realism attacked “all dogmas and devices that
cannot be translated into terms of actual experience” (Cohen, 1935: 822); it criti-
cized conceptualism and the attempt by traditional legal scholars to reduce law to a
set of rules and principles which they insisted both guided and constrained judges in
their decisions. The boldness of that assertion prompted Holmes (1881) to write that
tools other than logic were needed to understand the law. Law was a matter of
history and culture and could not be treated deductively.

Realists saw the start of the twentieth century as a period of knowledge explosion
and knowledge transformation (Riesman, 1941). Some saw in both the natural and
emerging social sciences the triumph of rationality over tradition, inquiry over faith,
and the human mind over its environment (McDougal, 1941). They took as one of
their many projects the task of opening law to this explosion and transformation.
They argued that the law’s rationality and efficacy were ultimately dependent upon
an alliance with positivist science (see Schlegel, 1980). By using the questions and
methods of science to assess the consequences of legal decisions, realists claimed that
an understanding of what law could do would help in establishing what law should
do (Llewellyn, 1931). As Yntema put it,

Ultimately, the object of the more recent movements in legal science. . .is to direct the
constant efforts which are made to reform the legal system by objective analysis of its
operation. Whether such analysis be in terms of a calculus of pleasures and pains, of the
evaluation of interests, of pragmatic means and ends, of human behavior, is not so
significant as that law is regarded in all these and like analyses as an instrumental
procedure to achieve purposes beyond itself, defined by the conditions to which it is
directed. This is the Copernican discovery of recent legal science. (1934: 209)
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Legal realism initiated a dialogue between law and social science by staking a
claim for the relevance of phenomena beyond legal categories (Cardozo, 1921;
Pound, 1923; Llewellyn, 1940). Social science would help get at the positive, deter-
minative realities, “the tangibles which can be got at beneath the words...[and
would] check ideas, and rules and formulas by facts, to keep them close to facts”
(Llewellyn, 1931: 1223). For law to be effective and legitimate, it had to confront
such definite, tangible and observable facts; to ignore the facts of social life was folly.
Social science could aid decision making by identifying the factors that limited the
choices available to officials and, more importantly, by identifying the determinants
of responses to those decisions. Aware of those determining conditions, the informed
decision maker could and should adopt decisions to take account of what was or
was not possible in a given situation.

The intellectual and institutional success of realism was enormous. After World
War II, the behaviorist and functionalist orientations that had been urged by the
scientific realists became conventional in mainstream social science, and in main-
stream legal analyses and teaching. For social science, the unmasking of legal
formalism and the opening of legal institutions to empirical inquiry offered, at one
and the same time, fertile ground for research and the opportunity to be part of a
fundamental remaking of legal thought. The possibility of influencing legal decisions
and policies further allied social science and law. Rather than challenge basic norms
or attempt to revise the legal structure, realism ultimately worked to increase
confidence in the law (Brigham and Harrington, 1989) and to foster the belief that
legal thinking informed by social knowledge could be enlisted to aid the pressing
project of state intervention. Realism thus invited law and social science inquiry to
speak to social policy, an invitation which many, though by no means all of its
practitioners, took up.

The legacy of realism was realized in the last four decades of the twentieth century
by the modern law and society movement (Garth and Sterling,1998; Tomlins, 2000).
Indeed, the beginnings of the modern period of sociolegal research might be set with
the formation of the Law and Society Association in 1964. While there is, and was,
more to sociolegal research than can be encapsulated by the formation of that
Association, its creation marked an important step forward for empirical studies
of law. The Law and Society Association self-consciously articulated the value of
empirical research for informing policy (see Schwartz, 1963).

The emergence of the law and society movement coincided with one of those
episodes in American legal history in which law is regarded as a beneficial tool for
social improvement; in which social problems appear susceptible to legal solutions;
and in which there is, or appears to be, a rather unproblematic relationship between
legal justice and social justice (Trubek and Galanter, 1974). Moreover, the rule of
law served to distinguish the West from its adversaries in the Communist world, and
hence the full and equal implementation of legal ideals was, to many reformers,
essential. By the mid-1960s, liberal reformers seemed once again to be winning the
battle to rebuild a troubled democracy; the political forces working, albeit modestly,
to expand rights and redistribute wealth and power were in ascendancy. The
national government was devoting itself to the use of state power and legal reform
for the purpose of building a Great Society. The courts, especially the Supreme
Court, were out front in expanding the definition and reach of legal rights. Because
law was seen as an important vehicle for social change, those legal scholars who
were critical of existing social practices believed they had an ally in the legal order.
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Pragmatic social change was an explicit agenda of the state and an equally explicit
part of the agenda of law and society research. Legality seemed a cure rather than a
disease (Scheingold, 1974); the aspirations and purposes of law seemed unquestion-
ably correct.

Thus, the modern law and society movement, like the realist movement before it,
grew up in, and allied itself with, a period of optimism about law. “Social science
provided a new professionalizing expertise that offered ways to manage the new
social agenda” (Garth and Sterling, 1998: 412). The period was one in which “liberal
legal scholars and their social science allies could identify with national adminis-
trations which seemed to be carrying out progressive welfare regulatory programs,
expanding protection for basic constitutional rights and employing law for a wide
range of goals that were widely shared in the liberal community and could even be
read as inscribed in the legal tradition itself”(Trubek and Esser, 1987: 23). This
period was, of course, also a period of extraordinary optimism in the social sciences,
a period of triumph for the behavioral revolution, a period of growing sophistication
in the application of quantitative methods in social inquiry (cf. Eulau, 1963).

The awareness of the utility of social science for policy can be seen clearly in the
standard form of many law and society presentations which begin with a policy
problem; locate it in a general theoretical context; present an empirical study to
speak to that problem; and sometimes, though not always, conclude with recom-
mendations, suggestions, or cautions. (For a discussion of this approach see Abel,
1973; Nelken, 1981; Sarat, 1985.) This standard form appears with striking clarity
in some of the most widely respected, widely cited work in the field, though often
social science serves legal policy by clarifying background conditions and making
latent consequences manifest with little or no effort to recommend new or changed
policies.

While Law and the Social Sciences (1986) appeared at the end of this period of
optimism about social science and law, it and the field it sought to represent was still
under the sway of the realist legacy, a legacy that gave the field a center of gravity
and a sense of boundedness. The Blackwell Companion to Law and Society appears
at a very different moment in the development of the field, a moment in which the
basic logics of governance that provided the foundation for the marriage of social
science and law are undergoing dramatic transformations, a moment in which
“social science generally and law and society in particular [have] declined in relative
prestige” (Garth and Sterling, 1998: 414). As a result, the hold of legal realism on the
law and society imagination has loosened, relaxing the pull of the normative,
reformist impulse in much of law and society research and the confident embrace
of social science as the dominant paradigm for work that seeks to chart the social life
of law.

DECLINE OF THE SOCIAL AND THE SEARCH FOR A
POSTREALIST PARADIGM

The loosened hold of legal realism on the field of law and society scholarship
coincides with, if it is not precipitated by, the decline of the social as central to the
logic of governance throughout the societies of the West.* This decline comes after
more than half a century that culminated in the “social liberal” state in the 1960s
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and 1970s. During that period the liberal rationality of government associated with
laissez faire and methodological individualism was generally reordered around the
social as a terrain for positive knowledge and for effective governmental interven-
tion. Thus social liberalism produced a powerful fusion of law, social science, and
government.

Traditionally law has had an important set of relationships to the state through
the complex mechanisms of sovereignty, but in the twentieth century law became
not just sovereign but governmental, and its path to government was through the
social. The social sciences likewise established themselves as important adjuncts to
governance, in part through the mediation of law (as well as medicine, to a lesser
degree), including criminology, social work, and public health, and later with every
aspect of economic and general policy (Shamir, 1995). Law and society scholarship
never collapsed into pure policy studies, whatever the ambitions of some, but to a
great extent its critical efficacy came from its relationships with governance (Sarat
and Silbey, 1988).

However, after decades in which social problems set the agenda of government,
the social has come to be defined as a problem to be solved by reconfiguring
government (Rose, 1999; Simon, 2000). The general decline in confidence in virtu-
ally every institution and program of reform, or knowledge gathering, attached to
the social is one of the most striking features of our present situation. Social work,
social insurance, social policy, social justice, once expected to be engines of building
a more rational and modern society, are today seen as ineffectual and incoherent.
Socialism, once taken to be a very real competitor with liberalism as a program of
modern governance, has virtually disappeared from the field of contemporary polit-
ics. The social sciences, and especially sociology (the most social), which had
become court sciences at the highest levels in the 1960s and 1970s, are today largely
absent from national government and are experiencing their own internal drift and
discontent. Law and economics has become the hegemonic knowledge paradigm
and has “provided much of the learning and legitimacy for the...turn away from
social welfare and social activism” (Garth and Sterling, 1998: 414).

The United States clearly represents the extreme case of the problematization of
the social. The most florid forms of the social — for example, social insurance, public
transportation and housing, public health and social medicine, as well as socialism —
were never as actively embraced by American state or federal governments as they
were in comparably industrialized societies in Europe, Japan, Australia, and the
Americas. Moreover, in no society was the political critique of the social as success-
ful as it was in the United States under presidents like Ronald Reagan, George H. W.
Bush, Bill Clinton, and George W. Bush. It is clear, however, that the crisis of the
social is being experienced globally today, not only in the formerly welfarist Western
nations, but in those states now industrializing.

Whether we like it or not, the practices of governance help set the agenda for legal
scholarship, whether legal scholars imagine themselves as allies or critics of the
policy apparatus (Ewick, Kagan, and Sarat, 1999). Although it would take a book
of its own to describe transformations in the field of legal studies associated with the
decline of the social as a nexus of governing, evidence abounds that the shifting
engagement between law and society scholarship and government has altered the
formation and deployment of legal knowledge at all levels. Likewise, the prestige of
empirical research has been tied up with the access that social and legal scholars
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obtained as experimenters and expert consultants helping to administer a state
engaged in interventions in problems like crime, gangs, and urban poverty. Even
those discourses that have offered a more critical view of the enterprise of social
policy and social research have often promoted both by exposing the gaps in action
and imagination created by racism, patriarchy, and class privilege.

With the decline of the social as a logic of governance, law and society research
has entered a period of freedom — freedom found in its increased alienation from,
and irrelevance to, the governing ethos of the current era. Borrowing from Franklin
Zimring (1993: 9), the field is experiencing the “liberating virtues of irrelevance”
such that “scholars are now considering a wider and richer range of issues.” This era
of freedom is marked by great energy, vitality, and success for scholarship and, at the
same time, disintegration and fragmentation of existing definitions and boundaries
of law and society research.

INSTITUTIONALIZATION AND FRAGMENTATION OF LAW
AND SOCIETY RESEARCH

As to institutionalization, since the appearance of Law and the Social Sciences in
1986 law and society has continued to be a lively and important terrain for scholars.
At the start of the twenty-first century, the field is well institutionalized. Evidence for
this is found in the numerous scholarly associations, or sections of associations, both
in the United States and abroad, which bring together researchers to encourage work
on the social lives of law. Some organizations have been formed to promote legal
study within disciplines, for example, the Organized Section on Courts, Law, and
the Judicial Process of the American Political Science Association, and American
Psychology-Law Society/Division 41 of the American Psychological Association;
others, such as the Research Committee on the Sociology of Law of the International
Sociological Association, the Society for the Study of Political and Legal Philosophy,
the American Society for Legal History, the Association for the Study of Law, Culture,
and the Humanities, and the Law and Society Association, cross disciplinary lines.

Moreover, there are now numerous high quality journals, many with a truly
international readership, through which law and society scholarship is disseminated,
for example, Law & Society Review, Law & Policy, Law & Social Inquiry, Law &
History Review, Law & Critique, Studies in Law, Politics, & Society, and Social and
Legal Studies: An International Journal. Academic and trade publishers now recog-
nize the vibrancy of the field, with lively law and society lists found at presses such as
Oxford University Press, Cambridge University Press, and at the university presses of
Michigan, Yale, Stanford, and Chicago, as well as Dartmouth/Ashgate and Hart
Publishing.

In addition, a number of research institutes conduct interdisciplinary (but largely
social science) research on law. Examples include the American Bar Foundation, the
Rand Institute for Civil Justice, the Centre for Socio-Legal Studies at Oxford
University, the Onati International Institute for the Sociology of Law. Since 1971,
the National Science Foundation, through its Program in Law and Social Science,
has also supported such research; funding for interdisciplinary work on law is also
now regularly part of the activities of agencies like the National Endowment for the
Humanities. These institutes and funding opportunities have invigorated the work of
scholars studying the complex intersections of the legal and the social.



VITALITY AMIDST FRAGMENTATION 7

Providing further evidence of the institutionalization of the field are the interdis-
ciplinary programs that now exist at more than 50 colleges and universities in the
United States and a large number in the United Kingdom, continental Europe, and
elsewhere. These programs introduce students to the fact that law is ubiquitous, that
it pervades much of our lives, and provides a forum in which the distinctive temper
of a culture may find expression. They introduce them to law’s role in articulating
values and dealing with conflict.

While all of this gives evidence of the range and vigor of law and society study, it
barely evidences the veritable explosion and transformation of the field, since the
publication of Law and the Social Sciences. Unlike the research of the 1970s and
1980s, today’s postrealist law and society research is, to name just a few things,
marked by:

1 New generations of scholars, many of whom continue to address venerable
questions about law’s social lives, while others strike out in new directions
addressing important questions which were not recognized two decades ago;

2 The development of new interdisciplinary connections within the social sciences,
as well as what Clifford Geertz referred to as the “blurring of genres” between
the social sciences and humanities;

3 Disputes about what counts as social knowledge as well as new theorizations
that have drained some of the optimism about the political utility of social
knowledge;

4 Increasing abandonment of the reformist policy orientation of scholarship in
favor of the description and analysis of the processes through which law per-
forms in various social domains;

5 Globalization and internationalization of both legal phenomena and of law and
society as a scholarly field.

From the mid-1960s through the early 1980s, when modern law and society
scholarship began to take shape, there was a rough consensus about the methods
and purposes of that research. Definitions and descriptions of the field abounded.
Here are but a few: Lawrence Friedman (1986: 764) argued that “The law and
society movement sits on a rather narrow ledge. It uses scientific method; its theories
are, in principle, scientific theories; but what it studies is a loose, wriggling, changing
subject matter, shot through and through with normative ideas. It is a science...
about something thoroughly nonscientific.” Frank Munger (1998: 24) suggested that
law and society research is unified by “its dedication to testing ideas empirically
rather than relying on logical derivations from premises.” Felice Levine said that law
and society work involves:

the social study of law, legal processes, legal systems, normative ordering, law-related
behaviors, and what is endemically legal in society. However broad in scope it is meant
to embrace the study of law as a social phenomena, not the use of social science in or by
law. . .. To see sociolegal work as science does not require a belief in a universal theory
or universal laws or belief in the view that science is value free and not embedded in
social life. Optimally, like other areas of social science inquiry law and society work
must be both synthetic and flexible. (1990: 23)

These definitions suggest that there has never been a single style of law and society
work or a litmus test for membership in the community, yet they highlight a rough
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consensus of the kind reflected in Lipson and Wheeler (1986), a consensus made
possible by a widely shared view that law and society work was synonymous with
law and social science with a gentle reformist edge often added. In the postrealist era
that is emerging today, law and society research appears eclectic and noncumulative.
It is neither organized around a single central insight nor an agreed-upon paradigm.
“Law and society scholars,” Robert Ellickson (1995: 118) contends, “have been
handicapped because they do not agree on, and often don’t show much interest in,
developing basic theoretical building blocks.”

Moreover, “social science” no longer occupies the virtually unchallenged
position it once held, and social science itself no longer means what it once did.
As demonstrated in the chapters that follow, in the postrealist era there is an
abundant variety in the styles of research done under the rubric of law and society,
and disagreement on what empirical means or whether law and society is synonym-
ous with law and social science. While social science still is by far a predominant,
and critically important, mode of inquiry, increasingly prevalent talk about
interpretation, narrative, and identity seems suspiciously like the language of the
humanities.

With particularity, multiplicity, and ambiguity as central virtues of postrealist law
and society research, it should hardly come as a surprise when they precipitate a
crisis of self-understanding in a community traditionally thought of in terms of its
allegiance to social science. Just as a blurring of genres has occurred throughout
the human sciences, so too feminism, studies of race and nationalism, and work
in queer theory, to name just a few, have raised questions about the taken-for-
granted identification of law and society with social science. The emergence of
scholarship that emphasizes law’s roles in shaping and responding to personal,
group, and national identities has played a large part in opening up the boundaries
of the field.

Where once legal doctrine would never be spoken about, today space is made for
that work. Literary and humanistic perspectives have made some inroads. Work on
the impact of the global and the postcolonial, as well as post-Marxist approaches
and deconstruction, are found side by side with quantitative analysis. The traditions
of law and society scholarship are, as they should be, up for grabs as new scholars
redefine the field. With growth has come greater inclusiveness, but also fragmenta-
tion. With every gain in inclusiveness there will be an appropriate, though unset-
tling, increase in uncertainty about what law and society scholarship is and what law
and society scholars do. One measure of the progress of this field is uneasiness about
what its boundaries are, what is orthodox and what is heresy.

In addition, while realist legal studies almost always operate within a political
body, usually the nation, with its exclusions made up not just of political borders but
also of the nation’s racial, cultural, and linguistic embodiments, the emerging post-
realist law and society scholarship represented in this book increasingly confronts an
array of breaches in this imaginary order in the form of globalization, identity
politics, and/or the risk society for which the old realist paradigm seems inappropri-
ate. Today then while law and society research and scholarship is vibrant and vital,
the field is experiencing a period of pluralization and fragmentation. There is no
longer a clear center of gravity nor a reasonably clear set of boundaries. Important
scholarship proliferates under the banner of law and society even as that designation
loses its distinctiveness. Evidence of both the vitality of the field and of its fragmen-
tation is well represented in chapters of this book.
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OVERVIEW OF Booxk

The work represented in The Blackwell Companion to Law and Society reflects the
new facts of an emerging postrealist era. Whereas 15 years ago one could survey the
field in 11 chapters, today it takes almost three times that number to even begin
to do justice to the work being done under the law and society banner. And while
then only three women and one international scholar were charged with the task of
“canonizing” their subfield, in this book 19 women and nine international scholars
are included as authors. The authors whose work is represented in this book
represent different generations of law and society scholars as well as various theor-
etical, methodological, and political commitments — from positivism to interpreti-
vism, from the new institutionalism to cultural studies.

The book is organized into six major sections. The first takes up and deepens the
intellectual genealogy of the field begun in these pages. The second explores the
complex connections of law and culture. The third examines the basic “subjects” of
law and society, the institutional locations for doing what everyone would acknow-
ledge to be legal work. The fourth moves from institutions to explore the domains of
policy to which law and society scholarship has been addressed. The fifth examines
the various ways in which law may be said to matter in social life. The sixth and last
decenters the association of law and the nation-state, and it contains chapters that
describe the past, present, and future of law in a global era.

While this organization provides but one idiosyncratic mapping of law and society
scholarship, many themes recur from section to section and chapter to chapter.
Among them several seem most important in marking the possibility of postrealist
law and society scholarship, namely, law’s constitutive role in shaping social life;
the complexity of institutional processes, as well as the importance of law in everyday
life; the ways legal institutions are transformed as well as the ways in which they
resist change; the increased importance of global and international processes in
national and local legality; the significance of new media and technologies in
defining, portraying, and communicating about law; the intersections of law and
identity; and law’s role in both encouraging and responding to social consensus and
social conflict.

A book like The Blackwell Companion to Law and Society demonstrates that it
is hard to say with confidence just what constitutes or defines law and society
research and, at the same time, particularly important to engage in that effort.
Doing so will not in itself alleviate the confusion or uncertainty of the present
moment, or chart the way forward toward a postrealist paradigm. Nor will
doing so restore consensus in the face of fragmentation. But engagement with the
diversity of styles of work reviewed in these pages should leave no doubt about
the vitality and importance of law and society scholarship in this emerging post-
realist era.

Notes

1 This argument is developed in Sarat and Silbey (1988).
2 Legal realism was by no means, however, a unified or singular intellectual movement. At
one and the same time, the label legal realist has been applied to people like Felix Cohen
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(1935), who took what Gary Peller (1985: 1222) later categorized as a deconstructive
approach, a radical skepticism which challenged the claims of logical coherence and
necessity in legal reasoning, and to others who embraced and believed in science and
technique. Moreover, realism embodied three distinct political perspectives. It included a
critical oppositional strand which sought to undermine the law’s ability to provide
legitimacy for political and economic elites by exposing the contradictions of classical
legal formalism and the hypocrisy of legal authority. Realism also included a strand of
scientific naturalism whose proponents attempted to advance a more enlightened, rational,
and efficient social order by using the methods and insights of the empirical sciences to
understand a wide range of human, political, and social phenomena. Among these scien-
tific realists there were divisions between the pragmatic followers of Dewey and James and
those realists who pursued a more positivistic version of empirical science. Finally, legal
realism was a practical political effort which did not merely support or legitimate political
elites but some of whose members were themselves the officials designing, making, and
enforcing reform policies

3 Not all stands of realist inquiry were, however, equally confident that law could or should
be rescued, or that its integrity could or should be restored. The deconstructivist strand,
which came to be viewed, by mainstream legal scholars, as dangerously relativistic and
nihilistic, tried to reorient legal thought by emphasizing its indeterminacy, contingency
and contradiction. According to Peller, “This deconstructive, debunking strand of realism
seemed inconsistent with any liberal notion of a rule of law distinct from politics, or
indeed any mode of rational thought distinct from ideology. .. This approach emphasized
contingency and open-ended possibilities as it exposed the exercises of social power
behind what appeared to be the neutral work of reason” (Peller, 1985: 1223).

4 For an elaboration of the argument developed in this section see Sarat and Simon (2003).
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Law in Social Theory and Social
Theory in the Study of Law

ROGER COTTERRELL

What can social theory contribute to legal studies? And what place does law have as
a concern of social theory? Three or four decades ago, when the field of “law and
society” or sociolegal studies was first becoming a lively, popular focus for research,
defining the relations of law and social theory meant mainly locating law’s place in
the theoretical traditions of the academic discipline of sociology, and asking what
those traditions might offer the study of law. Now, however, social theory can no
longer be considered the preserve of any particular academic discipline. It has to be
defined in terms of its objectives rather than particular traditions that have shaped it.

LAaw 1N CLASSIC SOCIAL THEORY

Social theory is systematic, historically informed, and empirically oriented theory
seeking to explain the nature of “the social.” And the social can be taken to mean the
general range of recurring forms or patterned features of interactions and relation-
ships between people. The social is the ongoing life of human beings lived alongside
and in relation to others; the compendium of institutions, patterns of interaction,
networks, systems, and structures of collective life resulting from human coexist-
ence. So it is the collective life of human groups and populations, but also the life of
individuals in so far as this is shaped by their relation to those populations or groups.
The social is a realm of solidarity, identity, and cooperation, but also of power,
conflict, alienation, and isolation; of stable expectations, structures, systems,
custom, trust, and confidence, but also of unpredictable action, unforeseen change,
violence, disruption, and discontinuity.

Described in these expansive terms, the social seems bewilderingly general as an
object or field of study. Debates about its nature and significance are fundamental
today in assessing the significance of social theory itself. And the essence of the social
has been seen in social theory in radically different ways. For example, in Max
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Weber’s (1978) work it appears as a limited number of distinct types of social action
combined in innumerable ways to give rise to what we recognize as “capitalism,”
“bureaucracy,” “domination,” and all the other seemingly solid structures of the
social world. Sometimes the social has been seen in terms of an evolution of human
relations — for example in Marcel Mauss’s (1990) famous analysis of the significance
of gift relationships. Its essence has also been found in different types of cohesion of
human populations (Durkheim, 1984) or sociality or bonding between the members
of social groups (Gurvitch, 1947). Sometimes it has been understood as categories or
institutional forms in terms of which individuals interrelate — for example, in Georg
Simmel’s (1971) analyses of “the stranger,” “the metropolis,” “fashion,” “conflict,”
“exchange,” and other phenomena.

The object that has served — implicitly or explicitly — as the primary focus for most
social theory is “society,” conceived as a unified totality in some sense, so that the
study of how that totality exists could be distinct from, though related to, the study
of politics, law, the economy or other more specific kinds of social action or experi-
ence. Society in this sense is “the sum of the bonds and relations between individuals
and events — economic, moral, political — within a more or less bounded territory
governed by its own laws” (Rose, 1996: 328). Even where social theory has not
treated society directly as its object, its characterizations of the social assume that
social phenomena cohere in some significant way: that social life forms a fabric of
some kind; that it has continuity and scale and that particular exemplifications of the
social relate to larger patterns, even if their exact limits or boundaries may be
variable or hard to specify. The social includes class, race, gender, or specifically
economic relations, for example, but social theory assumes it must treat all of these
as components or examples of more general patterns or features of human inter-
action, and that its consistent focus must be on that generality. The social is always
assumed to be in some sense intelligible as a unity.

In the classic social theory of the late nineteenth and early twentieth century,
“society” was mainly typified by the politically organized and territorially bounded
society of the modern Western nation-state. Given this position, it is not surprising
that a strong sensitivity to law is found in the most ambitious and influential
contributions to this theory — the work of Emile Durkheim, Weber, and Karl
Marx. The reach of society could be seen as paralleling the jurisdictional reach of
nation-state legal systems. As social theory examined the general social relations and
structures comprising society, it encountered modern law as a society-wide system
of definition and regulation of these relations and structures. In a sense, law and
social theory competed in characterizing modern society, but law could be treated
in social theory as exemplifying certain structures and patterns fundamental to this
society.

So, for Durkheim, the substance of modern law (particularly contract, commer-
cial, property, and criminal law) and its processes expressed the particular charac-
teristics of modern social solidarity, by which he meant the manner in which modern
society was integrated and given a sense of unity despite its increasing complexity,
changeability, and diversity. A study of the development of law across the centuries
could show how the structures of solidarity allowing modern society to cohere had
gradually formed (Durkheim, 1984). His conclusion was that the only value system
that could integrate modern societies — and so must be the moral foundation of all
modern law — would be one requiring universal respect for the autonomy and human
dignity of every individual citizen (Durkheim, 1975; Cotterrell, 1999: 103-47).

”
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In a completely different way and using different methods, Weber also securely
linked the study of law with the study of the social in its modern forms. Modern law
exemplified a kind of rationality mirroring and running parallel with the rational-
ization of other aspects of life in the West. While formal legal rationality was a
distinctive mode of thought and practice, it could be seen as part of a far wider
rationalization of the modern world. The study of legal rationality’s development
and its interrelations with other varieties of rationality (especially in economic
action, administration, and politics) could provide major insights into the nature
of the social in the unique forms it had taken in the West (Weber, 1978: pt. 2, ch. 8).

Marx, seeking to analyze the nature and destiny of capitalism, saw law as in one
sense superstructural, a support rather than an engine of capitalism’s trajectory as a
mode of production and as the overall structure of the social in the modern West.
But he emphasized law’s role in defining social relations, repressing class unrest, and
helping to constitute the ways of thinking — above all in terms of property and
contract — that serve as fundamental ideological supports of capitalist social rela-
tions (Cain and Hunt, 1979). Thus, like Durkheim and Weber, Marx saw a need to
take account of the development of law to identify the way it produced particular
ideas, ways of reasoning, or forms of practice at certain stages in history. So each of
these writers saw law as essential in transforming the social — establishing founda-
tions of modern society — however differently they might characterize this modernity
in their work.

These brief comments may be enough to illustrate two points: that the concept of
“modernity” has often, in practice, been inseparable from that of “society” in the
vision of social theory, and that law was often treated in classic social theory as, in
some way, a crucial marker, component, or agent of the coming into being of the
modern world. More recent social theorists have often treated the emergence of a
certain kind of legal system as crucial in this sense. Talcott Parsons, for example, saw
the emergence of a “general legal system” — cutting across all traditional special
statuses and providing a universal system of rights and obligations — as “the most
important single hallmark of modern society” (Parsons, 1964: 353). But we shall see
later that the concepts of “modernity” and “society,” so central to social theory, are
at the heart of debates surrounding it as an enterprise today.

Leaving aside these debates for the moment, what has social theory in its classic or
traditional forms been able to offer legal studies? If social theory is abstract and
broad in scope, law as a practice, and often as a field of study, has been said, by
contrast, to be wedded to the “method of detail” (Twining, 1974), focused on
particularity and immediate problem solving. Social theory in general has claimed
that philosophical analyses, reflections on specific historical experience, and system-
atic empirical observations of social conditions can be combined to explain the
nature of society. Social theorists’ considerations of law are colored by this amalgam
of philosophical, historical, and observational orientations. As a byproduct of its
general concerns, social theory has often assessed law’s capacities, limits, conditions
of existence, and sources of authority and power. Its attraction for some legal
scholars has been that its perspectives on law have been much wider than those
the legal specialist alone could usually be expected to command. So social theory has
been called on in sociolegal studies to escape the limits of law’s method of detail as
well as to counter narrow social scientific empiricism. The promise has always been
to broaden social perspectives on law. The corresponding risk has always been that
the broad perspective loses the richness and specificity of particular experiences or
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practices of the legal. The method of detail may need supplementing but has its value
nonetheless.

Despite these claims for social theory’s usefulness to legal studies and the promin-
ent presence of law in the classics of social theory, the link between legal studies and
social theory has usually been tenuous. That various changes in both law and social
theory are bringing about a greater mutual dependence will be a main argument in
later sections of this chapter. Nevertheless, until quite recently, the relationship could
be characterized as predominantly one of disinterest or token acknowledgment.

Despite the example set by the classic writers, social theorists have often doubted
whether law is important enough or sufficiently identifiable as a specific social
phenomenon to deserve special consideration in any theory of the social. Could
most of what needs to be analyzed be treated in terms of concepts such as adminis-
trative action, state coercion, social norms, social control, ideology, reciprocity,
conformity and deviance, bureaucratic norms, or custom? Law, as such, might not
need theorizing: that could be left to jurists for their own purposes. The term “law”
would remain for the social theorist only a commonsense label that might usefully
designate clusters of phenomena to be explained theoretically without essential
reference to it. In any event, law’s identity and significance vary considerably
between different societies. And general conceptions or definitions of law are dom-
inated by juristic perceptions which most social theorists have not sought to upset.

For example, social theorists have rarely adopted the radical reformulations of the
concept of law associated with what is now called social scientific legal pluralism
(see e.g., Merry, 1988). Legal pluralism in this sense explicitly denies that juristic
conceptions of law are universally adequate and adopts some wider conception of
law that can embrace, for various analytical purposes, phenomena the lawyer would
not recognize as legal — for example, private or “unofficial” norm systems of various
kinds. Among major social theorists only Georges Gurvitch stands out as having
radically rejected juristic conceptions of law in favor of an intricate, fully elaborated
theory of legal pluralism integrated into his broader social theory. Significantly
Gurvitch reached this position on the basis of his early sociolegal and philosophical
inquiries (Gurvitch, 1935, 1947), rather than as a by-product of his later general
sociological theory.

Indeed, in contrast to social theorists, it is those social scientists who see law as
central to their research careers, and tend to refer to themselves as “law and society”
or sociolegal scholars, who have most often embraced legal pluralist perspectives.
But many sociolegal scholars have been content to follow social theory’s general
lead, paying homage to the broad insights about law to be found in classic social
theory but otherwise mainly using “law” as a pragmatic umbrella term for clusters of
social phenomena analyzed in terms of concepts familiar in their parent social
science disciplines.

Just as social theory has tended to avoid law while considering its social manifest-
ations, so lawyers and legal scholars have mainly avoided social theory. And cer-
tainly, from a juristic standpoint the usefulness of a theory of the social may not
seem obvious: the social might be viewed as what law itself creates as its own
jurisdiction, the structure of the social being simply the regulatory structure that
law provides. In this sense the social is the taken for granted locus and environment
of legal practice. And, undoubtedly, from a juristic viewpoint, law seems endlessly
resourceful in defining and adjusting its reach and the nature of the relations it
regulates. The social is what law treats as such.
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LAw AND CONTEMPORARY SociAL CHANGE

What is happening to change this typical relationship of disinterest? The relevant
changes that have occurred in the situation of law and legal studies on the one hand,
and of social theory on the other, have often been associated with the idea of the
passing of modernity and its replacement with the “postmodern.” “Post” implies
that the new can only be understood as related to and, in some sense, a supplement
or reaction to, what preceded it, but also that modernity’s features can now be
identified with finality, so that what follows is distinct from them.

According to Jean-Frangois Lyotard’s celebrated dictum, the most profound ex-
emplification of postmodernity is a loss of faith in “grand narratives” (Lyotard,
1984: 37) in a fluid, rapidly changing, intensely self-questioning and uncertain
(Western) world: the coming of “a new age of radical rootlessness and doubt”
(Douzinas and Warrington, 1991: 9). This applies not only to comprehensive
systems of thought such as Marxism and the great religions, but to general theories
of “society” as a stable, integrated totality, to political ideologies of all kinds, and to
the very idea of “science” as the progressive unveiling of truth. All are said to
flounder on the rocks of patent social contingency and indeterminacy.

The result is a new privileging of “local knowledge” (Geertz, 1983) and a percep-
tion of the failure or pointlessness of all attempts to generalize broadly about social
change or social phenomena. The tendency in such circumstances might be to
abandon social theory altogether. A new focus on the local and the specific, on the
instability of social structures and institutions, and the exhilarating or frightening
rootlessness of individual lives casts doubt on the usefulness of treating “society” as
an object sufficiently solid to theorize (Rose, 1996; Bauman, 1992: 190). The
dialectic of order/change and structure/agency in traditional sociological analyses
of society does not seem to capture the sense of radical fluidity which postmodern
thought associates with contemporary human coexistence in the most highly de-
veloped nations of the world.

The idea that it is no longer useful to theorize society has sometimes led into more
general but very opaque claims about “the death of the social” (Baudrillard, 1983: 2).
The doomsday scenario here is that social theory loses its integrity having lost its
object. It is replaced with a host of competing discourses — especially literary,
feminist, psychoanalytic, economic, and cultural theory — that focus on human
relations no longer considered in terms of any explicit overall conception of the
social.

More concrete ideas bearing directly on the destiny of law can also be mentioned.
The social is sometimes claimed to be disappearing as a specific primary field of
government intervention, and enterprises organized around it (such as social work,
social welfare, sociology, and socialism) are losing prestige (Simon, 1999: 144-7).
A further claim is that the social as a field distinct from the political is atrophying.
On one view, the social has become merely a population mass, silent and inert, no
longer the active source of political energies but merely a passive recipient of
governmental actions (Baudrillard, 1983: 19-25). A consequence would seem to
be that legal interventions can hardly look for effective legitimation or direction
from this source.

On another view, an individualization of lifestyles puts in issue the stability of
many social institutions (e.g., traditional family, employment, and gender relations)
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but creates unprecedented opportunities for a radical remaking of the social through
the spontaneous choices of individuals in relation to their own lives (Beck and Beck-
Gernsheim, 2002; see also Beck, Giddens, and Lash, 1994). Thus politics is poten-
tially transformed, its focus shifted toward the local and the personal but also, very
importantly, toward the global (as in many environmental, security, and health
concerns widely shared across national boundaries). Meanwhile, politics in nation-
states becomes increasingly moribund in the traditional public sphere. Indeed, in a
revitalized politics, lines between public and private, and national and global, might
eventually become meaningless (Beck, 1992: ch. 8, 2000: ch. 2). The primary
implication for legal studies would seem to be that the horizon and appropriate
methods of regulation are changing in very fundamental ways.

The importance of this recent theorizing is certainly not to undermine the social as a
category. Indeed, many theorists — including some, such as Jean Baudrillard, who have
dramatically declared the social’s demise — continue to refer to “society” without
apparent embarrassment (Smart, 1993: 55-6). For legal studies, the importance of
these writings is to show that the nature of the social cannot be assumed as unprob-
lematic. Law may define the social as it regulates it, but it does so under conditions
that the social itself provides. Law presupposes a conception of the social that defines
not only its technical jurisdiction, but also the arena in which its interventions require
rational integration, and the general source of its legitimation and cultural meanings.
It follows that, as the identity, coherence, and shape of the social are questioned,
assumptions about the nature and efficacy of law are also put in issue.

In contemporary social theory, Michel Foucault’s work provides one of the most
important vehicles for reconsidering the nature and scope of law in terms of
fundamental long-term changes in the character of the social. It raises the question
of whether law has failed to keep step with these changes and become marginalized
as a result, increasingly giving way to other kinds of regulation and control.
Foucault’s works describe processes by which new kinds of knowledge and power
have arisen, reinforcing each other to create what he calls disciplinary society
(Foucault, 1977: 216). The prison, the asylum, the school, the medical clinic, and
other particular institutional sites, have been primary foci for the gradual emergence
of constellations of knowledge/power in which technical norms, expertise, training,
and surveillance combine to regulate populations and define the place of individuals
as autonomous, responsible subjects.

In lectures towards the end of his career, Foucault elaborated general implications
for law of his earlier studies. He sharply contrasts the majesty of law with the “art of
government” focused on administering social life (Foucault, 1991: 92). Law is, in his
view, the expression of sovereign power: what is most important about it is that it
demands obedience and requires that all affronts to the sovereignty it embodies be
punished. The essence of law is, therefore, coercion. Foucault contrasts, with law’s
“occasional or discontinuous interventions in society,” something he sees as very
different: “a type of power that is disciplinary and continuously regulative and
which pervasively, intimately and integrally inhabits society” (Fitzpatrick, 1992:
151). This is an autonomous, expert form of governing, focused specifically on
regulating economy and population and relying on “multiform tactics” and a
range of techniques, expertise, and information united only by a need for “wisdom
and diligence” (Foucault, 1991: 95, 96).

Foucault calls this pervasive regulatory activity “governmentality” rather than
government, to emphasize that it goes beyond and uses a far wider range of
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techniques than government in the usual political sense, and its sites of operation
are not restricted to what is usually thought of as the public sphere but relate to
all aspects of life. Nevertheless, the rise of governmentality marks a stage in
the development of the state, from the “state of justice” and law, through the
“administrative state” of regulation and discipline organized territorially, to the
“governmental state” which aims at guaranteeing security and is “essentially
defined no longer [exclusively] in terms of its territoriality.. . its surface area, but in
terms of the mass of its population with its volume and density. . .” (Foucault, 1991:
104).

Significantly, law’s destiny is left vague. Perhaps ultimately it is for jurists and
sociolegal scholars to sort this out. The state’s stages of development are cumulative
so that eventually legal, administrative, and governmental state forms coexist. Some
writers see Foucault as claiming that law is progressively replaced by technical and
disciplinary norms, and charge him with propounding a narrow view of law,
apparently ignoring its current scope and character (Hunt, 1993: ch. 12). Others
argue that Foucault well recognizes law’s nature and scope in contemporary society
(Ewald, 1990) and sees only its old regulatory supremacy as undermined. His claim,
undoubtedly, is that law has been reduced from its grandly sovereign status to a
position alongside numerous other regulatory techniques, no more than a “tactic” of
government to be used or not used, as appropriate (Foucault, 1991: 95).

From another point of view, the key debate around Foucault and law is about
law’s potential. In the newly recognized complexity and indeterminacy of society,
does action through and on law provide an important means of navigating the social
and the numerous decentered locations of power that Foucault’s work emphasizes
(e.g., Munro, 2001), or is it increasingly a distraction as a focus for solving or
campaigning on important social issues (Smart, 1989), being tied to forms of state
action and political projects that are increasingly remote from many regions of the
social?

The ambiguous implications of Foucault’s work show that social theory’s
changing images of the social destabilize established ideas of law, pointing in
different directions toward new conceptualizations. A broad, loosened conception
of law might see it metamorphosing into diverse regulatory strategies, forms, and
tactics attempting to mirror the fluidity, contingency, and indeterminacy of the social
(Rose and Valverde, 1998). Law might seem an indefinite aspect of a range of tactics
of governance operating in sites — for example, schools, religious practices, rural
traditions, campaigns to protect local industries (Cooper, 1998) — often distanced
from the direct operation of state agencies.

In this context, new unifying principles arise, focused, for example, on the control
of risk, so that risk emerges as a major category for making sense of the normative
implications of contingency (Beck, 1992). Perceptions or calculations of risk can
then be seen to operate as signals to alert or set in motion regulatory processes and
provide their focus (e.g., Ericson and Haggerty, 1997). Equally, they can be rallying
points for political and legal action (Franklin, 1998).

By contrast, conceptions of law that in some way emphasize its autonomy or
distinct identity rather than its tactical flexibility might see it as in crisis, overbur-
dened with regulatory tasks for which it is unsuitable (Teubner, 1987). Or they
might emphasize as somewhat remarkable the fact that, in such conditions of
complexity, the legal system copes; that it pours out rules and decisions despite the
ever-increasing diversity of social life and the rapidity of social change.
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Autopoiesis theory, developed as a form of social theory by the sociologist Niklas
Luhmann (1995), can be seen in this context as a particularly inventive way of
conceptualizing how law copes with changes in the nature of the social without
losing its special identity in the process, and becoming — as Foucault seems to suggest
— just part of a continuum of regulatory “tactics.” Autopoiesis theory seeks to
explain how law retains a distinctive character and stability in complex societies,
at the same time as it addresses an ever-increasing range of problems thrown up by
the fluidity and complexity of the social. The theory also suggests why legal inter-
ventions often produce unforeseen and unintended social consequences and why law
often seems persistently unresponsive to demands emerging from the social.

In Luhmann’s formulation, law is cognitively open but normatively closed, in
so far as it has become an autopoietic (self-observing, self-producing, and self-
reproducing) system of communication (Luhmann, 1992). This means that, like
other social systems of communication (such as the economy, the polity, and science)
law is necessarily open to information from its environment but, no less necessarily,
it reads this information only in its own discursive terms. Law processes information
solely for the purposes of applying its unique normative coding of legal/illegal in
terms of which all its decisions must be made. Similarly, other systems interpret legal
rules and decisions in terms of their own system codings, for example the criteria of
efficient/inefficient in the case of the economy.

As social theory, autopoiesis theory clearly pictures law in the way it so often
appears to jurists — as a self-founding discourse unfazed by circularity in its
reasoning and invocations of authority. It shows how law can operate in this way
and explains sociologically why it does. The theory claims that the increasing
complexity of the social gives rise, in an evolutionary process, to the gradual
differentiation of society into a number of specialized systems of communication,
of which law is one. The legal system is thus not defined in terms of rules and
institutions — as, for example, in Talcott Parsons’ earlier theory of social differenti-
ation as a response to complexity (Parsons, 1977: 174-6) — but by its distinctive
discourse of legality and illegality.

Hence law can pervade the spaces of the social. As discourse it can exist anywhere
and everywhere and the thematization of issues as legal (Luhmann, 1981) can occur
in contexts not restricted to the formal legal institutions of the nation-state. Thus
autopoiesis theory can accommodate the idea of an emerging “global law without a
state” (Teubner, 1997), or of law’s presence in the private realms that social theorists
have identified as contemporary sites of a new politics and of the transformation of
the social.

Nevertheless, the theory suffers, as many critics have pointed out, from an almost
impenetrable abstraction. Attempts to use it in empirical sociolegal research have
had limited success although it has provided a striking way of emphasizing, for
example, legal discourse’s perceived deafness or incomprehension when sometimes
faced in court with the discourses of social welfare in cases involving children (King
and Piper, 1995). Despite being among the most sophisticated and rigorous recent
contributions to social theory and having had its legal implications extensively
elaborated (e.g., Teubner, 1993; Priban and Nelken, 2001), autopoiesis theory
stands some way apart from many of the themes this chapter has stressed. It has
not extensively examined the changing character of the social in concrete terms in
relation to law, and it has not indicated how contemporary legal change can be
interpreted in the light of social theory. It leaves relatively unexplored the details of
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the discursive character that it attributes to developed law. And the theory explains
little about how autopoietic law will actually respond to what the social may throw
up as regulatory problems. Its concern seems only to affirm that law will seek to
address these matters always from its own point of view with its own discursive
resources.

FOUNDATIONS OF LEGAL AUTHORITY

Autopoiesis theory attempts to bypass one question that has long been a major focus
for social theory: what is the source and foundation of law’s authority, the legitimacy
that enables it to demand respect and command obedience? For Luhmann, the issue
of law’s legitimacy has been replaced by that of function: the question is simply
about efficiency — whether law can effectively fulfill its social task of producing
decisions according to its own criteria of legality/illegality. But one might still want
to ask how functional success is to be judged and recognized. In fact, much recent
social theoretical writing wrestles with questions about law’s “grounds,” its ultimate
bases of authority or legitimacy.

Durkheim’s classic social theory assumed that law and morality are inseparable
and that morality is law’s “soul.” Since he understood morality as the normative
structure of society, his social theory makes the strong claim that law finds all its
meaning, authority, and effectiveness ultimately in this moral structure. Without
such a grounding it becomes mere force or empty words (Cotterrell, 1999). In a
sense, Weber’s social theory turned these Durkheimian claims upside down. Modern
law, having lost its “metaphysical dignity” with the discrediting of natural law
theories, is revealed, in his view, as no more than “the product or the technical
means of a compromise of interests” (Weber, 1978: 874-5). Law requires no moral
authority. Instead, its rules and procedures, in their abstract formality, can them-
selves become a means of giving authority, as in the political authority of the rule of
law as a legitimation of government. Weber’s work is thus one of the clearest sources
of the familiar idea of legitimacy through legality or procedure (Cotterrell, 1995:
ch. 7).

Interestingly, the broad problems, if not the substance, of both Durkheim’s and
Weber’s opposing positions are strongly present in recent writing on law in social
theory and in invocations of social theory in legal studies. Postmodern ideas about
the collapse of grand narratives might suggest that the authority or validity of all
large-scale structures of knowledge has been put in question. But it could be argued
that some kind of Weberian legitimacy through legality remains the only possibility
of stable authority in the postmodern social environment. Contemporary law —
explicitly constructed, particular, local in scope, and ever-changing — might seem
the quintessentially postmodern form of knowledge or doctrine: not in any sense a
grand narrative, but the perfect pragmatic embodiment of contingency, imperman-
ence, artificiality, transience, and disposability; its doctrine continually adapted,
amended, cancelled, supplemented, or reinterpreted to address new problems.

Hence postmodern writing on law has often emphasized law’s simultaneous
moral emptiness and social power in a world that has lost faith in other discourses
(Goodrich, 1990). And autopoiesis theory’s unconcerned recognition that the very
essence of legal discourse is circular reasoning has some affinities with claims
informed by postmodern perspectives: for example, that law’s self-founded authority
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acts powerfully to disguise the incoherences of concepts such as “society” and “nation,”
even though legal thinking itself presupposes these concepts (Fitzpatrick, 2001).

Not unrelated to these lines of thought is a stress, in much recent sociolegal
writing, on law’s constitutive power (e.g., Brigham, 1996) — its ability actually to
create the social (not just for immediate regulatory purposes but also in the wider
consciousness of all who participate in social life) by shaping over time such general
ideas as property, ownership, responsibility, contract, rights, fault, and guilt, as well
as notions of interests, identity, and community. To be theoretically coherent, the
idea of law as constitutive in this sense — with antecedents stretching back to Marx’s
views on law’s ideological power — must ultimately either presuppose some notion of
law as self-founding or recognize that law and the social are mutually constituting,
that law gains its meaning and ultimate authority from the social at the same time as
it shapes the social through its regulatory force. In other words, law is an aspect or
field of social experience, not some mysteriously “external” force acting on it.

This last conclusion might reopen Durkheimian questions about the social bases
of law’s authority and imply that the social is more coherent, stable, and susceptible
to theorization than many writings on postmodernity assume. This is what Jiirgen
Habermas’s social theory claims. It presents an image of society as made up partly of
systems (e.g., economic, political, and legal systems), such as Luhmann describes,
and partly of what Habermas calls the “lifeworld.” The lifeworld is the environment
of everyday social experience in which customs, cultures, moral ideas, and popular
understandings are formed and reproduced. The lifeworld provides experiential
“background knowledge” (Habermas, 1996: 23) with the aid of which people
interpret each other’s conduct and communicative actions, and it is the source of
solidarity and legitimations necessary to the maintenance of the various systems that
make up society. Yet it is continually colonized, invaded, and transformed by these
systems. So, for Habermas, the social exists in the interplay of system and lifeworld.

In contrast to all postmodern portrayals of contingency, indeterminacy, and moral
vacuity as characteristics of contemporary life, Habermas pursues the Enlighten-
ment project of the discovery of reason in law, society, and nature. He sees law not as
self-grounding but as deriving its authority from reason — what he calls a communi-
cative rationality, dependent for its adequate development on certain ideal condi-
tions under which agreement between persons pursuing opposed or divergent
interests becomes possible. Law, for Habermas, is the only medium that can link
the lifeworld and the various systems of complex modern societies. Law, as a system
itself, depends on the lifeworld for its authority and significance. The Durkheimian
aspect of Habermas’s thought is thus an insistence that law must be rooted in and
express lifeworld sources of social solidarity. He sees law as having the main
responsibility to coordinate contemporary societies, participating in both the instru-
mental rationality that pervades social systems and the consensus-oriented commu-
nicative rationality that the maintenance of lifeworld solidarity requires.

In his major work on legal theory (Habermas, 1996), he insists that law and
morality are distinct, though both derive from the same ultimate founding principle
of communicative rationality. The conditions for this rationality to flourish include
certain specified basic rights that can only be secured through legal processes. These
processes, in turn, both presuppose and must be designed to support democratic
structures. Law and democracy are thus inseparably interwoven.

Habermas’s ideas on law have been much discussed in sociolegal literature,
perhaps mainly because they clearly affirm law’s relation to reason and the possibil-
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ity of law’s rational justification in the face of postmodern doubts. But these ideas
have significantly shifted location over time. From components of an empirically
oriented social theory focused notably on conditions of legitimate government in
capitalist societies (Habermas, 1975), they have turned into a more speculative legal
philosophy. Interestingly, Habermas (1987: 249) has criticized Foucault’s view of
power as “utterly unsociological” but the same might be said of some of his own
very abstract, general discussions of communicative rationality.

Perhaps the most thought-provoking feature of Habermas’s recent work is the fact
that law has come to assume a very central position in his picture of society. If law
might seem in some images of postmodernity to be the epitome of contemporary
valid knowledge, in Habermas’s entirely different outlook it appears, potentially at
least, to epitomize essential social processes of consensus formation through inter-
pretive procedures that hold out possibilities for developing communicative ration-
ality. Law’s procedures are the devices by which rationally oriented communicative
action becomes practically possible on a society-wide basis. From a certain stand-
point, then, the significance of law for social theory is affirmed in the most unam-
biguous terms. Law is the foundation of central structures of social life; a set of
processes and procedures on which society’s very integrity depends.

LAw BEYoND NATION STATES

I suggested earlier that law had often been able to avoid entanglement with social
theory because it could take the nature of the social for granted. Law constitutes in
regulatory terms what it treats as the social but it has to presuppose an overall
conception of the social in which its regulatory actions can make sense. For a long
time Western legal thought was able to presuppose the political society of the
modern nation-state as its overall conception of the social.

The growth of transnational regulation and regulatory aspirations (in human
rights, commerce and finance, intellectual property, environmental protection, infor-
mation technology, and many other areas) creates new incentives for legal studies to
draw on the resources of social theory. This is because it potentially disturbs long-
standing presuppositions about law’s stable relation to the political society of the
nation state. Social theory’s efforts to understand the social as extending beyond the
bounds of society in this sense, or as shaped by powerful transnational forces, are
presently organized mainly around the portmanteau concept of globalization. But
law does not figure prominently in theories of globalization, perhaps because it is
usually seen as following rather than actively shaping the transnational extension of
the social. Globalization is often described in terms of particular forms of this
extension such as the harmonization of markets, the transformation of culture
(understood, for example, as traditions, basic values, or beliefs), or the effects of
new communication technologies. Law’s role, even where seen as vital in these
developments, is usually thought of as purely technical. Relatively few writers (cf.
Teubner, 1997; Santos, 2002) see the need for theories of “global law” or legal
transnationalization. Law in its traditional forms is widely assumed to be endlessly
adaptable, capable of relating to the social wherever legal practice encounters it.

I think that some of the most important future relations of legal studies and social
theory will, however, focus on the need to understand the changing character of law
as it participates in developments currently associated with globalization. How far is
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social theory, which so often assumed the political society of the nation state as
the social, helpful as law increasingly relates to a social realm demarcated in
other terms?

As has been seen, debates inspired by Foucault’s work address the nature of
contemporary regulation (with its intricate, if somewhat indeterminate, links to
the law created by sovereign power) and the complexity of networks of power in
the social. These debates have great relevance for attempts to understand the nature
and social contexts of transnational regulation. It will surely be necessary to ask
whether, at some point, transnational regulatory forms can presuppose, to use
Foucault’s terms, the “cutting off of the king’s head” (cf. Foucault, 1979: 88-9) —
in other words, the freeing of regulatory strategies from the coercive demands of
national sovereign power. It will be necessary to consider how far transnational
social spaces can be created in which dispersed but pervasive power can be used not
merely to discipline individuals, but also to create possibilities for their autonomy —
the dual aspects of this power analyzed in Foucault’s work. In related ways, Ulrich
Beck’s writings (e.g., Beck, 1992, 2000) identify, in terms of individualization and
risk, new regulatory problems but also new foci of liberating political action that
can, as he stresses, relate as much to transnational as national arenas.

An engagement between legal studies and social theory beyond the nation state
focus does not depend entirely on posing new sociolegal questions. It can also be a
matter of presenting old ones in new contexts. Some of the most important old
questions are about the way law secures authority through responsiveness to the
experience or understandings of the population it regulates. Durkheim, always
concerned with these issues, offered an important theory of democracy that has
been largely unrecognized in sociolegal studies. He understood democracy, as an
ideal practice, to be less a matter of popular representation than of sensitive,
informed deliberation by means of which understandings, issues, and values rooted
in widespread everyday social experience can be recognized and translated into
effective regulation (Cotterrell, 1999: chs. 10 and 11).

Durkheim’s concerns about the moral groundings of law have not become irrele-
vant. But they are much more difficult to address when the social can no longer
easily be thought of simply as a unified national political society. It has become hard
to assume or specify a basis of moral cohesion in such a society, given what social
theory has taught about the diversity, fluidity, and contingency of the social. And the
wider terrain of the social over which transnational regulation now operates might
seem even more obviously culturally diverse, variable, fragmented, and indefinite
in scope.

Communitarian writings have explored what moral bonds are possible and neces-
sary in complex modern societies but, despite efforts to ground their analyses in the
traditions of social theory (Selznick, 1992), they tend to be vague about the extent of
existing moral consensus in these societies (Bauman, 1993: 44-5) and risk lapsing
into nostalgia for old forms of social solidarity or moralistic exhortations to recover
values. Some alternative approaches have sought a presocial “ethics of alterity” as a
basis of moral evaluation of the social (Bauman, 1989: ch. 7, 1993: 47-53) and, by
extension, a means of morally evaluating contemporary law (e.g., Cornell, 1992).

A different way forward might be to accept the concept of community as a
potentially useful replacement for or supplement to that of (national) society, and
to accept the need for solidarity in communities as the moral justification for
regulating them, but to see community as existing in radically different forms: in
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instrumental relationships such as those that provide the basis of commerce; in
affective relationships of friendship, love, or care; in relations based on shared
beliefs or ultimate values; and in traditional relations based on shared environments
or historical experiences. On such a view, the social is structured by the fluid,
intricate interweaving of different types of community, whether this interweaving
constitutes the society of the nation-state, or particular groups or patterns of human
interaction in this society, or networks of interaction, interests, or concerns
extending across nation-state borders. On this view, law is the regulation and
expression of communities (Cotterrell, 1997).

Old questions about law’s bases of authority or legitimacy remain very important
as the social seems increasingly “globalized,” unless a view such as Luhmann’s is
adopted, suggesting that law’s successful functioning is all that matters. Even if
function is everything, it is still necessary to ask what ultimate conditions can ensure
that law’s regulatory functions are fulfilled. Habermas writes (1996: 33) that coer-
cive law “can preserve its socially integrating force only insofar as the addressees of
legal norms can understand themselves, taken as a whole, as the rational authors of
those norms” (emphasis in original). Whatever view is taken of his ideas about
communicative rationality, this restatement of an old problem can be seen to have
new urgency as law extends its reach beyond national frontiers, and national law-
making is more generally seen as driven by transnational forces.

If democracy, as Habermas claims, can in some conditions provide a sense of
popular authorship of law in the political societies of nation states, where is such a
sense to be found in the social realms addressed by transnational regulation or by
national law subject to transnational pressures? How is Durkheim’s democratic
deliberation about the social to be achieved transnationally to create regulation
that promotes solidarity? Marxist writings in social theory have properly empha-
sized — sometimes in debate with Foucault (Poulantzas, 1978: 76-92) — law’s sources
in organized power and the nature of its coercive and persuasive force (Jessop,
1980). But questions about its moral authority remain. As the nature of the social
changes, sociolegal research is challenged to consider these questions anew, perhaps
long before they become dilemmas disrupting law’s everyday practice of the
“method of detail.”
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Profession, Science, and Culture:
An Emergent Canon of Law
and Society Research

CARROLL SERON AND SUSAN S. SILBEY

A recurring conversation over several decades among scholars from a variety of
disciplines about a specific site for investigation — the law — has produced a set of
perspectives that exemplifies some of the most important contemporary insights in
many social science fields: that is, the “site” of social action matters to the meaning
and organization of that action. Over the last decade or so, across the social sciences
there has been a turn away from large-scale theory development and abstract
modeling to more situated and contextualized analyses of sites of social action.
While a concern for the close analysis of the sites of social action has long been a
part of American social science (see e.g., Becker, Strauss, Hughes, and Greer, 1961;
Gusfield, 1963), of late it has enjoyed a more widespread acceptance in the main-
stream of the disciplines. Contemporary social scientists are finding ways to bridge
the epistemological and theoretical paradigms that fuel their knowledge production
while simultaneously creating deep chasms within each discipline. Thus the move to
cultural analysis in many fields signals an effort to synthesize behavioral and struc-
tural as well as micro and macro perspectives. In its push to look closely at various
formal and informal settings where legal activity — in all its guises — may unfold, the
discipline of law and society is unusually well poised to make a major contribution
to the theoretical development of a sociology of culture.

Tracing the canon of law and society research across a wide variety of formal and
informal sites demonstrates that scholars have long documented that legality is not
what it claims to be: it is both less and more; it is also raced, gendered, and unequal.
What, from the standpoint of formal law and legal institutions, may be aberrant
practice, is, when viewed from the ground up, routine and normal. Legality is
situated and contingent on the particularities of time and place. In studying the
formal institutions of law — courts, lawyers, policing, or administrative agencies, law
and society scholars captured the importance of nuance, context, contingency, time,
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and place. But a review of the classics demonstrates, as well, that this insight goes
further. For in also studying sites beyond the formal institutions of legality, these
scholars revealed that the activities of doing law occur before the law begins; that is,
law is in society, or laced through, between, and in society’s culture. These themes
emerge from a review of the classical canon of law and society research and are
remarkably contemporary. They demonstrate that social theory and the concepts
that guide its unfolding must be anchored by an appreciation for the contingent, the
local, the culturally embedded, and the margins of social action. By researching the
gap between the claims of law and its practices, and importantly the space within
that gap, law and society scholars have moved closer to the mainstream of contem-
porary scientific and humanistic inquiry.

To demonstrate our argument that law and society is currently poised to make a
substantial contribution to contemporary social theory, this essay is divided into two
sections. The first section maps the intellectual background and professionalization
of law and society research. Briefly, this map demonstrates that early law and society
scholars used the newly minted methodologies of social science to answer the legal
realists’ question — does law deliver on its promise; is the law on the books the same
as the law in action? The contemporary discipline of law and society takes up and
expands this question to look at the constitution of legal action, not merely its
instrumental forms. The research develops in a more professionalized setting, that
is, with the trappings of associations, journals, funded support, and academic
programs. Yet upon closer scrutiny this history also shows that the professional-
ization of law and society has not been quite as robust as its more mainstream
counterparts, in part, we argue, because of the absence of a core theoretical frame to
anchor an early body of research, or explicit connection to the central theoretical
problems pursued by the more central social science disciplines.

The second section offers a brief tour through the classics of law and society, our
construction of a law and society canon, including the work on courts, disputing,
lawyers, juries, policing, and administrative enforcement and regulation. Every
discipline, to the extent it is a discipline, develops a canon, a set of standard texts,
approaches, problems, examples, and stories that its members repeatedly employ or
invoke, that help define the discipline. A canon is what one reads as a rite of passage
into an intellectual and professional community of scholars, and what one shares as
part of the experience of membership. If the study of law (and here we add the
crucial supplement) and society is a discipline, it too must have its canons and its
own sense of the canonical (Balkin and Levinson, 1996; also see Sarat, 1998). A
mature discipline generates a mature canon, classic research that defines the field,
provides the point of departure for interactions of the moment, referenced for
support or differentiation. In this sense, a canon of texts is both the objectification
of a social process and a discursive engagement that “mutates continuously” in the
frictional spaces of institutional reproduction (Guillory, 1987: 498). As the
moment’s residue of unceasing enterprise, a canon provides, therefore, a foundation
for connection and contestation across generations and across subfields, promoting
new questions and new research (Sarat, 1998). Any particular work is canonical or
classical to the extent that it is part of the ongoing historically sedimented yet
immanently unstable referential process.

In the law and society canon we can discover the major, timely, and important
contributions of this research. Law and society scholars anticipated by many
decades the importance of time and context to explain social action, in this case
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legality. By focusing so closely on the gap between the law on the books and the law
in action, it turns out that law and society scholars opened the way for a cultural
analysis of law, exploring with a variety of methodological and theoretical tools —
from the social sciences and humanities — how that gap provides the space for the
social construction of law and legality.

TRACING THE ORIGINS OF THE CANON: ANTECEDENTS
AND INTELLECTUAL CURRENTS

The discipline of law and society has diverse intellectual roots. While the relation-
ship between law and society was central to the work of Marx, Weber, and
Durkheim, in the United States law and society took its initial questions from legal
realism. Housed in law schools, the American legal realists began with the premise
that it is not sufficient to understand the meaning and role of law only as it appears
on the “books”; rather, one must study the law “in action” using the techniques of
social science. American social science developed, in contrast to its European par-
entage, with a rigorous attention to methodology. Law and society scholarship,
specifically, sought to answer the questions posed by legal realism using the prag-
matic, sometimes positivist, methods of American social science. In this forging of
question and method, law and society scholarship paid much less attention to the
development of a social theory of law and its role in modernization and social
change, the paradigmatic questions of all the social sciences (Ross, 1991).

Law and modernization

From different analytical points of departure, Marx, Weber, and Durkheim set out to
explain the processes of modernization or the transition from traditional to indus-
trial society. Each pursued the analysis of social phenomena at the broadest level,
seeing law as part of the transformation of social, political, and economic insti-
tutions. Emile Durkheim, for example, argued that law had become an embodiment
of the “collective conscience” in societies with advanced divisions of labor, where
interdependence and reciprocity prevailed. For Durkheim, “law is the example par
excellence of the social fact. It is a visible symbol of all that is essentially social”
(Hunt, 1978: 65). For Weber (1947, 1954), the forms of social organization that are
characteristically modern are premised upon formal legal rationality and bureau-
cratic administration. These particularly legal features of modern society generate
pronounced, and seemingly insoluble, tensions with which most modern societies
struggle: contradictions between demands for predictability and equally valued
demands for substantive justice. Marx deals with law somewhat less explicitly
than Weber or Durkheim, and more critically. In contributing the concept of ideol-
ogy, and its relationship to both material conditions of production and state power,
Marx makes a major contribution to the study of modernization. In this context,
both the law as it is written and the law as it is lived or experienced may be examined
as a “hybrid phenomenon of politics and ideology, or a politico-ideological artifact”
(Sumner, 1979: 266). While law is only one among many ideological “weapons,” it
contributes to the concealment or distortion in the formation and transformation of
class relations. Thus, the study of law, it may be inferred, provides a lens for
understanding how exploitative, unequal class relations are disguised and mystified.
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For Durkheim, Marx, and Weber, law was the central site for mediating state and
civil society, as well as the engine of modernization and social change.

The empirical study of law-in-action

In the passage from Europe to the United States, and in the development from social
theory to sociological profession and practice, the understanding of the relationship
between law, society, and modernity met new frontiers. The impact shaped the
substantive agenda and methods of research. The social study of law became largely
the province of the law school rather than the arts and science disciplines. In keeping
with the interests of the legal academy and profession, law was defined primarily in
terms of processes of creating and enforcing formal law, as machine rather than as a
system of meaning. In this conceptual transformation, what law tells us about
society is less important than what law does to society.

By adopting the lawyer’s definition of their subject, social scientists limited their
foci and topics of research to those of interest to the profession (Schlegel, 1995). At
that moment, the question of law and modernization posed, if in different ways, by
Durkheim, Weber, and Marx, was eclipsed. In the 1920s the American legal realists
made the close exploration of a gap between the formal law and the law in action the
central focus of their research. Thus, for example, studies of banking transactions
and parking patterns were pursued with vigor to demonstrate whether law was
following custom or whether practice conformed to law (Schlegel, 19935). Although
scholars often produced findings about the law in action that challenged the most
fundamental premises of the legal scholar, the research was not motivated by an
overarching question grounded in social theory; they rarely pursued the relationship
of these legal practices to the macro transformations of modern society.

To the traditional legal scholars’ claim that law can be explained through the close
reading of texts, its own printed materials, the turn of the century law and society
scholar responded that law must be understood and explained empirically, as it is
practiced and implemented in various formal and informal institutional settings
(“law in action”). Thus in response to the legal formalists’ claim that law is a science
of close reading, social scientists offered a science of close observation. The policy
and professional questions posed by the realists could be answered by their col-
leagues across campus with their newly minted training in social scientific methods.
Each of the disciplines (sociology, psychology, anthropology, political science, eco-
nomics) spawned a distinct set of research methods (and sometimes unquestioned
middle level theories and assumptions) that nonetheless, at bottom, shared a funda-
mental commitment to the key tenets of scientific method: empirical, objective, and
systematic observation of human behavior. From its earliest days, social scientists
used both qualitative and quantitative techniques to record observation, but in either
case they emphasized the scientific foundation of the enterprise.”

If the overarching topic of the social sciences was and remains the question of
modernity (Ross, 1991: 8), scholars in the United States quickly developed a tidy
division of labor to ensure more pragmatic (if fragmented) handles on this big
question. The legal realists’ questions animated much of the research, while the
social scientists’ methods — both quantitative and qualitative — provided the discip-
line of law and society. This division of labor led to specialization by field and
methods of inquiry, so that, for example, jury studies eventually became the activity
of social psychologists who had been trained in small group research and simulation,
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while judicial decision making became an activity of political scientists using statis-
tical modeling techniques. Sometimes this division of labor reproduced narrow
disciplinary and technical questions focused on operationalization, reliability, and
validity, in which the virtues of the conceptual marriage between law and social
science could be lost. Often, however, the persistent conversations across disciplin-
ary boundaries invigorated the law and society scholarship so that the understanding
of the constitutive role of law in society and culture came to predominate within law
and society research. This move to a cultural/constitutive perspective developed
earlier, we suggest, than in the traditional social science disciplines because of the
challenge each disciplinary perspective offered to each other and because the diverse
disciplinary perspectives were nonetheless all focused on the same relationship: law
and society.

Professionalization of law and society

Intellectual currents are necessary but not sufficient for the development of a
discipline. A discipline, as a distinct field of instruction and learning, also requires
a professional home, or an institutional arrangement that ensures control over
conditions of work and the development of a distinct body of knowledge. “The
most strategic distinction” between professionals and other occupational incum-
bents “lies in legitimate, organized autonomy” (Freidson, 1970: 71) to legitimate the
discretionary judgment derived from a body of abstract theories and concepts
(Freidson, 2001). The prized autonomy to exercise discretionary judgment derives
in large part from a distinct and protected knowledge base achieved through (1) a
process of educational credentialing attached to a university, (2) the certification
through licensing, and (3) the formation of a professional association that represents
the interests and values of the discipline (but see Freidson, 2001).> The relationship
between the modern university and professional authority cannot be overestimated:
the university legitimates both credentialing and, through research, new theory,
concepts, and methods.

Echoing the professional projects of science and social science, law and society has
negotiated a place in the academy, albeit at the margins, securing professional
autonomy through the formation of an association, the introduction of peer review
journals, sources of support for research, and academic training. As an interdiscip-
linary field, however, law and society never secures the same level of autonomy and
status as disciplinary fields, particularly in the social sciences (see e.g., Garth and
Sterling, 1998; Schlegel, 1995; Tomlins, 2000). Nonetheless, if specialization is an
indicator of professional advancement, the proliferation of associations, journals,
research support, and training programs document the increasing maturity of the
discipline.*

But specialization is only one piece of the professional picture. The theoretical
foundation of knowledge is more fundamental for the development of an autono-
mous profession (Freidson, 2001) and, in this regard, law and society is on much less
firm ground. Law and society as a discipline begins with the practical observation
that law is made on the streets or “in action” and, as we document below, sets out to
demonstrate whether and to what extent the law lives up to its promise in all its
formal (courts, regulatory agencies) or informal (dispute processing, policing)
homes. Thus, at its core, law and society research is motivated by a pragmatic,
perhaps unabashed ideological concern. Is it what it claims to be? Until this question



PROFESSION, SCIENCE, AND CULTURE 35

is itself made the subject of critical analysis, we suggest, law and society cannot
move from the margins to the central problems addressed by the social sciences.
Marx, Weber, and Durkheim grappled with law in the story of emerging modernity.
But, unlike other areas of social research (e.g., organizational theory, social stratifi-
cation, political sociology), their theoretical questions and the debates that derive
from them did not drive the American empirical project to explain the role of law in
modernization. To the extent that law and society research is not motivated by these,
or other, central, organizing theoretical questions where empirical research may
contribute to further development of theory and concepts, the profession grows
from a less robust foundation than other specializations within the social sciences
and, hence, enjoys less autonomy. As one indicator, most law and society scholars
reside in various social science departments, such as political science, sociology,
anthropology, or psychology rather than in departments of law and society. But,
insofar as law and society scholarship can build on its canon, reframing to address
the central questions (e.g., about social change and modernity, as well as power and
inequality), it has the capacity to contribute important and durable insights to
contemporary social theory.

THaE CLAssICS OF LAwW AND SOCIETY

Intellectual roots and professional organization provide the grounds for developing
a canon. In canonical shorthand, the discipline of law and society studies that terrain
we have already identified as the “law in action.” Law in action unfolds in court-
rooms between judges and lawyers, among lawyers in their private offices, behind
closed doors when juries make decisions, in negotiations among bureaucrats in
regulatory agencies, on the street where police officers meet citizens, or in the actions
and minds of citizens themselves when they make demands of the law, or contem-
plate and decide that this is not a matter for law.

Law in action is imagined in opposition to law on the books, that is, the trad-
itional doctrinal stuff of law (cases, statutes, constitutions) conventionally regarded
as the lawyer’s particular and professional terrain. Staking its unique claim on the
opposition between law-on-the-books and law-in-action, law and society scholar-
ship reproduced, in the terminology and topics relevant to law, a host of morally
colored dualisms that characterized Western philosophy and scholarship, oppos-
itions between ideals and practices, words and actions, concept and phenomenon,
force and norm, rationality and convention/tradition. By working outside the
boundaries of law’s official reality, law and society scholarship identified for itself
a capacious ground. At the same time, it may have — for a long while — limited its
conceptual imagination. Students of law and society have historically pursued the
study of law-in-action in (1) courts, (2) lawyers’ offices, (3) juries, (4) regulatory
agencies, (5) police work, and (6) citizens’ interactions with those legal actors and
agencies. We will use these categories to organize our presentation of the classics in
law and society because they were often developed, presented, and interpreted
through these terms and what became subfields of the discipline. Over time, how-
ever, as the discourse and exchange developed, law and society scholars began
to deconstruct their own categories and terminology and began to seek out the
traces of legality in spaces further removed from formal or official law, for example,
in theaters, homes, and hospitals. What began as a response to legal formalism
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sometimes became a narrow self-referential, disciplinary scientism. As often, or
perhaps more often — this is a point of lively contestation — law and society
developed by supplementing disciplinary questions, whether they derived from the
legal academy or the social sciences. The continuing engagement led, we argue, to
the cultural study of law that now characterizes a large part of the contempor-
aneously emerging law and society canon.

Reading the canon of law and society research, we noted several common themes.
First, the practices and resources of law are unequally distributed and highly strati-
fied. Studies show that social background and organizational capacity matter for
access to law and the quality of legal services delivered and received. Second, what
may seem aberrant malfeasance, extralegal and idiosyncratic from the standpoint of
law on the books is, in practice, “normal” (Sudnow, 19635). Third, legal activities are
situated and contingent on the particularities of specific times and places; for
example, lawyers, much research shows, are not of one profession, one “brother-
hood” (Goode, 1957); rather, lawyers’ work and identities depend on who their
clients are (Heinz and Lauman, 1982), where they went to school (e.g., Landinsky,
1963), or whether they work in the city or the country (e.g., Handler, 1967; Landon,
1990). Fourth, as both institutionalized and discursive practice, law consists of
historically and culturally developed activities regulating and legitimating the use
of force in social groups. It is simultaneously word and deed. Its legitimacy is
inseparable from its activity, including the possibility of material violence (what
Habermas, 1999, refers to as its factiticity).

Interestingly, and importantly, the sum of these themes is more than their individ-
ual parts. In the late twentieth century, across the mainstream social science discip-
lines there has been an important intellectual turn toward a more modest set of
claims about the degree to which empirical findings may contribute to a general
theory and set of concepts to guide understanding of modern society. It is now
commonplace to couch theory and concept in time and place and to recognize the
degree to which social patterns are contingent, local, culturally embedded, and
emerge from negotiating the boundaries of professional and nonprofessional trans-
actions (see e.g., Lamont and Fournier, 1992). Ironically, given its intimate contact
with the legal academy and profession, the discipline of law and society stands
poised to make a major contribution to this larger turn in social science theory
precisely because the discipline has been discovering this point (the contingency of
cultural locations and practices) for generations across multiple sites of legal en-
counter. What may have begun as a professional weakness (a sidestepping of the role
of theory qua theory) for the discipline of law and society in the mid-twentieth
century may prove to be its most important contribution to the social sciences more
generally at the beginning of the twenty-first century.

Courts

Whereas legal scholars study judges’ appellate decisions to identify the legal rules in
force at any particular moment, students of law and society began by studying
judges’ backgrounds and patterns of decision making. Other law and society
scholars reacted to what they saw as an overly behaviorist model and studied day-
to-day interactions with lawyers, plaintiffs, defendants, and other court personnel to
describe the courts. In both studies of judicial behavior and local courts, this field of
law and society inquiry began by addressing questions that plagued jurisprudential
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and constitutional scholars for centuries: how consistent and predictable is judicial
decision making and how can we justify nonelected powerful decision makers in a
representative democracy? The field developed, however, to produce complex or-
ganizational and cultural accounts of the work of courts in the constitution of
communities and the role of the judiciary in governance.

Growing out of a behavioral approach that takes “the behavior of individuals or
groups of individuals as the primary unit of analysis” (Ulmer, 1961: 1), a large body
of research developed early in the 1950s and 1960s that explained judicial activity at
the appellate level as a function of judges’ background and political ideology
(Peltason, 1955; Schubert, 1965; Schmidhauser, 1960). The groundwork for the
behavioral model of courts that later developed into richly textured analyses of
court organization and culture was laid in several classic studies by C. Herman
Pritchett on the Roosevelt (1948) and Vinson courts ([1954] 1966), and in Walter
Murphy’s synthetic statement in Elements of Judicial Strategy (1964). In effect,
Pritchett and Murphy brought legal realism to political science. In the formalist
account, judges mechanically decide cases by following the precedents of prior cases,
stare decisis (but see Levi, 1949: 4-5). By following precedent, justices eschew their
own policy preferences and honor the rule of law. By studying dissenting opinions,
Pritchett showed that the willingness of justices to sublimate policy preferences
varied historically. Over the decades, scholars of judicial decision making have
generally confirmed Pritchett’s hypothesis that justices were “motivated by their
own preferences,” rather than by transparent law (Pritchett, 1948: xiii). In The
Elements of Judicial Strategy, Murphy elaborated and extended Pritchett’s insight
and suggested that the Supreme Court operates in a context not unlike that of elected
officials, where justices strategically negotiate their positions on what cases to hear,
which opinions to join, and what arguments to make in light of their expectations of
what other justices and institutions would do.

The next generation of law and society students reacted to these studies of judicial
decision making by turning their attention to the work of local courts. Blumberg’s
(1967) “The Practice of Law as a Confidence Game: Organizational Cooptation of a
Profession,” a study of criminal case decision making in a local court, is emblematic
of a movement out of appellate courts to examinations of litigation in trial courts. In
turning to the local level, Blumberg shows that the overwhelming majority of
criminal cases are plea bargained, rather than tried; further, the work of the local
court is more about efficiency and speed than about fairness and due process of law
(also see Packer, 1968). In mapping his argument, Blumberg describes the organiza-
tional structure of the local court and the way in which this “organization” in fact
encompasses the work of the judge as well as that of the local prosecutor, the clerk’s
office, probation, and defendant’s counsel to form a bureaucratic “sieve” for the
expeditious disposition of cases through negotiated pleas. He concludes that the day-
to-day work of local courts is more akin to a rational, efficient bureaucratic system
than it is to a procedurally fair, if slow, model of deliberative (judicial-like) decision
making guided by doctrinal rules and procedural constraints. To study only the lofty
reaches of appellate decision making, Blumberg implicitly claims, is to miss the main
event in local courts where most of the work of law takes place.

In The Process is the Punishment, Feeley (1977) followed Blumberg’s lead with
close observation in the lower court trenches, but challenged the claim that these
courts are bureaucratically organized, open systems where court players seek to
ensure efficient outcomes. Feeley displayed the ways in which efforts to do “good,”
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that is, to ensure substantive justice, are regularly compromised. This supposedly
transparent and open system is fraught with politics, especially through elections
and patronage appointments. Despite strong impulses for flexibility and commit-
ments to substantive justice, pretrial costs shape the entire process, such that the
process is the punishment (p. 291). Capturing a central tenet of much law and
society research, Feeley intones Hand’s observation, “Thou shalt not ration justice”
(cited p. 291), only to report that in the most numerous courts in the nation,
handling the major share of all legal business, in fact, one finds systematically
rationed justice.

Jacob’s (1965) work dispels similar myths about local civil courts. He demon-
strates, for example, that the quality of justice depends on the quality of legal
services and its availability to the public, that the quality of legal services available
to a citizen is a function of that citizen’s wealth and his or her ability to pay, that the
American Bar Association (while willing to promulgate rules of ethics) is equally if
not more concerned with protecting its members’ interests, and finally that solo
lawyers who work on the margins of the profession often engage in unethical
practices (1965: 66; also see Carlin, 1962).

Galanter’s seminal article, “Why the ‘Haves’ Come out Ahead: Speculation on the
Limits of Legal Change” (1974), synthesized the work on civil courts up to the early
1970s and pushed it an important step further. Galanter developed a model of the
cumulative effects of disadvantage between those he terms “one-shot” and “repeat”
players in the civil courts. The sources of disadvantage are familiar from earlier
studies; differences in knowledge of the system, experience, resources, and social
access will impact the kind and quality of justice. The “repeaters,” the large organ-
izational clients of the civil courts, will come out ahead of the lone, individual “one-
shot” players, Galanter hypothesizes. Galanter’s hypothesis lays the foundation for a
large body of research on courts and disputing, including the Civil Litigation
Research Project (CLRP, Trubek, Sarat, Felstiner, Kritzer, and Grossman, 1983; see
Law & Society Review, 1980-81) and the longitudinal study of case outcomes in the
United States, in other countries, and comparatively across nation states (Law &
Society Review, 1994).

Contemporary studies of courts remain largely the province of political science,
even within law and society. While a much more elaborated and sophisticated model
of judicial decision making continues to inform some scholars (Lee Epstein, 1998;
Epstein, Segal, Spaeth, and Walker, 1996), others have built on the study of court
cultures to understand the construction of constituencies (Eisenstein, Flemming, and
Nardulli, 1988; Flemming, Nardulli, and Eisenstein, 1992; Nardulli, Eisenstein, and
Flemming, 1988). Nonetheless, the contributions of this research go beyond political
science; as we shall demonstrate below, findings from the study of courts comple-
ment findings from studies of other legal institutions and challenge the claims of the
legal academy to special expertise and authority. Courts are, these findings make
clear, highly stratified institutions — the kind of civil or criminal justice that you
receive depends on what you have and the kind of lawyer you can get (Casper,
1972). Moreover, the court studies demonstrate that the “haves” come out ahead,
not because of malfeasance or incompetence, but because courts are complex social
institutions embedded in networks of relationships which both enable and constrain
the courts” work. What may, at first glance, seem a social aberration from the
standpoint of appellate case law is in fact normal practice: efficiency trumps
effectiveness, administration of justice trumps adjudication, these findings show
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(Heydebrand and Seron, 1990). Courts are not only, or even mainly, about abstract
legal precedent or reasoned judgment (Levi, 1949).

Across a wide body of research at various tiers, law and society studies show that
the work of courts is locally shaped and culturally entwined in place and setting.
Idiosyncratic and particularistic practices develop among teams or work groups and
between and among judges, lawyers, and court personnel to shape the disposition of
legal matters, the constitution of subjects and communities, as well as the quality of
justice and the meaning of the rule of law (Jacob and Eisenstein, 1991). By closely
observing the intersection of actors, organization, and history, the research on courts
moved beyond more narrow disciplinary interests in sharpening methodological
tools and honing concepts through those tools to study, for example, the contem-
porary work of constitutional courts to shape individual subjectivities as well as
societies. At the same time, by consistently focusing on litigation and the work of
courts, this research developed an appreciation for particularity and local variation
within what might seem like general organizational and representational practices.

Disputing

The body of work that gave distinctive shape and substance to the field of law and
society began by looking outside of courts, or any other formal institution of law. In
a truly groundbreaking study, The Cheyenne Way (1941), Llewellyn and Hoebel
claimed that the place to begin research is the “trouble case,” places where the taken
for granted modes of social interaction break down. Building on the concept of
the “trouble case”, disputing establishes a central premise of the discipline of law
and society: studying law must begin before law, or legal norms, emerge. In The
Cheyenne Way, Hoebel and Llewellyn threw out the lawyer’s understanding of law
as organized social control and violence and replaced it with a notion of law as a
system of normative regulation with four basic functions: disposition of “trouble
cases”; preventive channeling, orientation, and expectations to avoid conflict; allo-
cation of authority; and “net drive” providing incentive, direction, and harmoniza-
tion of activity. In effect, Llewellyn and Hoebel collected under the rubric of law
several, but not all, basic social functions. This way of viewing law challenged a
claim for the preeminence of courts as the central site for legal production and
organization. Also, in articulating this “discovery” of law in society, the discipline of
law and society began to develop parallel sites for research that were not limited to
the legal realist’s agenda.

Laura Nader, trained in anthropology and one of the group who organized the
Law and Society Association and journal, built on the work of Llewellyn and Hoebel
as well as post-World War II anthropologists such as Gulliver, Evans-Pritchard,
Gibbs, Radcliffe Brown, and Bohannon, to champion the concept of dispute as the
building block for a sociocultural study of law. Through the lens of the dispute
process it is possible, she argued, to develop a social theory that explains the
relationship between social control and social change. Equally, Nader (1978) argued
for contextualized ethnographies of courts, if appropriate, but where disputing
remained the organizing construct. This body of work begins, then, with the premise
that disputes are windows on society, openings in the social fabric, or moments of
exploration in which the collectivity is challenged, transformed, or repaired.

Anthropologists were not, however, alone in noticing that much law-like activity
took place outside of the formal institutions of law, or in noting the virtue of
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studying trouble and dispute. In the second most widely cited paper in the law and
society canon, Stewart Macaulay, a professor of law at the University of Wisconsin,
published in the American Sociological Review (1963) a study of the “noncontrac-
tual” relations among automobile manufacturers and their franchisees. Although the
relationships between manufacturers and dealers are entirely legalized, Macaulay
observed that disagreements and disputes between them were handled through
informal discussion and negotiation, rather than by invoking the provisions and
remedies of the contracts that legally obligated the parties. Macaulay also discovered
that the binding business agreements were frequently made without knowledge of
the relevant rules of contract law and that, in many cases, the contracts might be
invalid according to those rules, were they challenged in court. But they were rarely
challenged because businessmen routinely sought to avoid the law, lawyers, and the
courts in conducting their affairs. The desire to continue relationships and norms of
decency underwrote a panoply of informal, “man-to-man” discussions in lieu of
professional hermeneutical readings of contractual language, a set of findings that
supported Merton’s (1968) middle-range theory of norms and their role in social
relations.

In the 1970s a series of papers further developed the notion of dispute and
disputing (Felstiner, 1974, 1975; Abel, 1973; Danzig and Lowy, 1975). The claim
that disputes, and their resolution, do not occur only in courts of law, or even in the
close “shadow of the law” (Mnookin and Kornhauser, 1979) laid the foundation for
this large-scale, systematic survey of citizens’ disputing experience, where respond-
ents were asked about their reliance on a range of formal and informal institutions
associated with disputing. The Civil Litigation Research Project (CLRP), a collabor-
ation organized out of the University of Wisconsin, and funded by the US Depart-
ment of Justice, began with the assumption that it is possible to use “disputes as a
link between [the study of]| law and society” (Trubek, 1980-81: 496). Important
findings and resilient models emerged from this research, perhaps the largest and
most ambitious attempt to use the concept of dispute to organize empirical work
on law. First, despite popular representations to the contrary, results supported
Macaulay’s qualitative findings of two decades earlier. Even when citizens have
grievances and complaints, they prefer to avoid the law or the use of third parties
to resolve the dispute. Most Americans do not pursue grievance through law; they
“lump” their losses rather than litigate (Felstiner, Abel, and Sarat, 1980-81). Second,
and importantly, the subject of disputes (i.e., whether it is a commercial, family, or
civil rights issue) matters and is modeled by a distinctly shaped pyramid (Miller and
Sarat, 1980-81). Third, despite some important challenges to the dispute processing
paradigm (Engel, 1980; Kidder, 1980-81), a “life history perspective” of disputing
proved fruitful in redefining the concept of dispute and formulating the disputing
pyramid as the model of how citizens “mobilize” the law.

Thus a large body of law and society literature has looked at the genesis of legal
action from a variety of perspectives and with a range of methods: from studies of
the legal needs of the general public (Curran, 1977), to variations in legal use
by social class and race (Carlin, 1962; Black and Reiss, 1967; Silberman, 1985;
Caplowitz, 1974), and community organization (Merry, 1990; Yngvesson, 1993).
What was sometimes begun as part of a policy agenda, to make more law more
accessible, to determine whether equal justice prevailed, led to fundamental rethink-
ing of the law in action paradigm, including significant internal struggles about
method and politics (Silbey and Sarat, 1987; Sarat and Silbey, 1988; Legal Studies
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Forum, 1985; Trubek and Esser, 1989). What started out as no more than “a general
set of orientiations” crystallized into a major perspective and direction for research,
analogous one might say to the physicists’ search for elementary particles through
ambitious experiments and giant, international collaborations.

The project and the dispute concept was not, however, without active criticism
and revision; its ambition seemed to direct attention to its limitations. Some anthro-
pologists, for example, argued that the focus on trouble and the management of
trouble was distracting attention from the far more general pattern of acquiescence
and normative integration in social life. They worried that the dispute perspective
condemned social science, again as the legal profession had traditionally done, to
studying the tip of the iceberg; as a result, the claim of social science knowledge to
challenge or enhance knowledge within the legal field would be limited. Other
scholars criticized the concept for its boundless quality. They worried that following
the life history of disputes, if taken to its logical extent, would undermine social
scientific aspirations by dissolving law into all of social relations (Kidder, 1980-81),
at the same time farther and farther away from the institutions of the official law.
Law and society would no longer have a subject, and thus no particular or distinctive
professional claim.

As sociolegal scholarship has moved to include a wider range of methods and
approaches, such as those associated with the humanities, this same worry is
repeated. We see this, however, not as a loss of focus on the legal but rather as an
opportunity to connect with and contribute to contemporary social theory. The
disputing research, like much contemporary scholarship, sought to model and test
theories connecting micro and macro social phenomenon. Joining anthropological
theory and methods to legal concerns enabled the observations of the systematic
construction of the material that becomes the stuff of official law; at the same time,
this happy marriage encouraged anthropologists to see how much of everday life and
normativity was saturated with law, providing additional concepts with which to
understand cultural and social phenomenon. We now turn to the actors who per-
form central roles in the transformation of disputes from normative conflicts to legal
cases.

Lawyers

The legal scholar begins with the premises that all attorneys are part of a common
and shared professional enterprise and that the role of the academic community is to
serve the profession by first educating each generation of lawyers concerning the
technical rules of legal doctrine and procedure, and second by developing a common
set of ethical standards for professional practice. Early law and society scholars
borrowed concepts from a long-standing sociological tradition to explain the factors
that distinguish a profession such as law from other occupations. Parsons (1949) had
posited that the growth of the professions is one of the most important characteris-
tics of the twentieth century and, further, that a profession may be distinguished
from other occupations by its commitment to serve the public interest, by its
organization into small collegial communities, and by its commitment to the self-
regulation of entry, education, and retention of members.

Two early classics pursued these Parsonian questions by looking at how the
profession of law is practiced in solo settings (Carlin, 1962) and in large firms
(Smigel, 1969). Carlin’s study, Lawyers on their Own, paints a portrait of the solo



42 CARROLL SERON & SUSAN S. SILBEY

practitioner that is far removed from the lofty reaches of legal scholars’ claims to
universalistic value orientations. The solo lawyer’s calling to serve individual clients
is not a rewarding or professionally gratifying one, Carlin found. For example, he
shows that solo lawyers are forced to engage in quite aggressive tactics to get clients
in the door — practices that may be marginal, if not unethical (see Carlin, 1962). Solo
lawyers may find themselves in competition with others for an individual client’s
various needs such as a house closing, simple will, or contract. For the solo lawyer,
Carlin claimed, the norm of collegiality may be more myth than practice as they
report lonely, isolated work lives. Indeed, a solo lawyer’s lot may be so precarious
that he (and it was all men) is forced to supplement his legal practice with other
forms of work in order to make a living. Finally, Carlin demonstrated, solo lawyers
tended to be the sons of immigrants, many of whom worked their way through
proprietary night law schools.®

Smigel’s (1969) study of the legal elite, Wall Street Lawyers, paints a very different
picture of legal practice. Wall Street lawyers worked in large firms and served
institutional clients. Yet all firms are not the same. Smigel identified two tiers
among Wall Street firms, the “white shoe” (WASP) firms that tend to handle corpor-
ate securities, and the ethnic firms composed of newly arrived, upwardly mobile and
Ivy League educated Catholics and Jews that tended to do corporate litigation.
Wall Street lawyers go to school together, but there is an ethno-religious division
of labor in their work lives, Smigel finds. Complementing the Parsonian paradigm,
Smigel also reported that, despite the size of the Wall Street firms, they were by
no means Weberian bureaucracies with rules, hierarchies, and specializations.
Rather, his findings showed that the organization of the Wall Street firm of the late
1950s echoed the profession’s ideal of collegiality: lawyers are generalists, educated
in all facets of the law; associates, almost all male, are mentored by partners who,
in turn, make decisions collectively about matters of policy and candidacy for
partnership.

If one allows the gender question to be raised one may ask: is law a variation on a
male fraternity, that is, a closed company of men? In her pioneering study, Cynthia
Fuchs Epstein (1998) examined the work lives of those women who achieved the
pedigrees of elite legal education and sought to break into Smigel’s Wall Street firms.
Deviants from the gender norms of their generation, these women used the legal
language of fairness and equality to gain entry to the fraternity, but tended to find
themselves relegated to specialties that are stereotypically feminine, such as trusts
and wills and estates.”

In their classic study, Chicago Lawyers, Heinz and Laumann (1982) build on these
in-depth ethnographies of various domains of practice to explain the stratification
and network within the profession at large. Beginning with the classic question in
social stratification (to what degree does background impact upward mobility?),
Heinz and Laumann explain the organization and social networks of the legal
profession in a large city (also see Landinsky, 1963). Based on a survey of a random
sample of Chicago lawyers, they conclude that the legal profession may be best
understood as two “hemispheres” organized around client bases of one-shot indi-
viduals or repeat player organizations (Galanter, 1974). If one knows whether an
attorney serves individuals or organizational clients, Heinz and Laumann argue, one
may predict the social background of the incumbent’s father, where the incumbent
went to law school, the incumbent’s social network for getting more clients, and the
social status of the incumbent in the eyes of his peers.® In many respects, Heinz and
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Laumann’s larger, more systematic, and quantitative study of the profession lends
support to Carlin’s picture of the precarious solo practitioner, Smigel’s portrait of the
comforts enjoyed by the elite men of the profession, and Cynthia Fuchs Epstein’s
description of the ways in which women are often all but ignored or required to
work in stereotypically feminine areas of specialization.”

Despite the law and society scholar’s ambition to challenge the normative claims
of the legal scholar, there was a more fundamental tendency to leave the institutional
pillars of the profession unexamined. As the social sciences in the United States took
a more critical, neo-Marxist turn in the late 1960s, the sociology of professions
developed new conceptual models to explain the relationship between social class
and the “professional project” (Larson, 1977) as well as the deprofessionalization or
proletarianization of professional labor (Haug, 1973, 1975; Oppenheimer, 1973).'°
This sociological work, particularly that of Larson (1977), laid the foundation for a
large-scale, comparative study of the legal profession (Abel and Lewis, 1989) that, in
many respects, returns the study of lawyers to the intellectual roots of the social
sciences, or the role of lawyers in modernization. Together, this body of work
documents the ways in which the profession is laced with structural inequalities,
the ways in which the legal scholar’s claim to what would be idiosyncratic is found
to be normal practice, and the ways in which a professional’s background (gender,
geographical location, father’s occupation) shapes opportunities and outcomes
for mobility.

Building on the early twentieth-century Chicago School of sociology, Everett
Hughes and his students, particularly Freidson (1970), Becker, Strauss, Hughes,
and Greer (1961), and Strauss (1961) had offered an important methodological
challenge to large-scale survey research, such as Heinz and Laumann’s study through
the use of a close, systematic, and inductive method to study professionals at work.
Through their grounded examination of professional labor, they demonstrate the
ways in which a legitimate autonomy to exercise discretionary judgment unfolds in
practice. While much of this research examines the medical profession and the
relationship between doctors and a support team of nurses and other staff, these
scholars document the ways in which hierarchy, status, and position are constituted
and interpreted in and through practice (also see Abbott, 1981). Recent law and
society studies of the legal profession take as their starting point the blending of the
traditional and the interpretive bent; that is, there is a recognition of the need to
anchor the interpretation of lawyers’ practice in the context of the rules, work
settings, and institutional constraints that are specific to the profession of law.
To take but one contemporary example, Mather, McEwen, and Maiman (2001)
document the ways in which socialization, identity, and communities of practice
create spaces for divorce lawyers to shape a culture of professional labor.

Juries

Variously described as the bulwark of true democracy (DeTocqueville, 1938) or as a
vestigial organ of the body politic (Griswold, 1973), juries are seldom used in
American courts.'! Nonetheless, Llewellyn (1969) argued in his introductory lec-
tures for first year law students that the imagining or assumption of decision making
by a jury of lay people lies at the heart of the legal process, animating and explaining
the rules of evidence and the entire trial process. Because of its central, yet ambigu-
ous, role, the civil and criminal jury has long been a subject of debate concerning its
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ability to provide competent, fair, and equitable decisions. This age-old debate
within jurisprudence has turned on questions of fundamental values and normative
judgment, the relationship between law and democratic participation.

The student of law and society expands the normative and philosophical questions
about the jury to inquire about how juries actually behave. For example, confronted
with a similar case or fact pattern, do juries behave differently from judges? What is
the process of decision making within a jury? And, further, in that process do gender
and social background matter? Does size make a difference? Echoing studies of
courts and lawyers, the student of law and society examines the jury empirically.

In 1952, researchers at the University of Chicago Law School began the first
systematic study of the American jury system with a grant from the Ford Founda-
tion. The research became known as the Chicago Jury Project, and it marked one of
the first postrealist efforts to study empirically the legal system. The Chicago Jury
Project produced three books: The American Jury (Kalven and Zeisel, 1966), Delay
in Court (Zeisel, Kalven, and Bucholz, 1959) and The Jury and the Defense of
Insanity (Simon, 1967).

Kalven and Zeisel (1966) examined whether and to what extent juries depart from
judges in deciding criminal cases where the fact patterns of the cases are the same.
They enlisted 55 judges to complete questionnaires about their proposed verdict in a
criminal trial prior to learning the jury’s verdict. After comparing the judges’ verdicts
to the decisions reached by juries, the authors found that there is a small proportion
of criminal cases where the judge’s and jury’s decision depart, and that “there is no
category [of criminal cases] in which the jury is totally at war with the law” (p. 76).
Also, their findings revealed that as a general rule juries are competent and do
understand the facts. Thus their findings lend support to the claim that a jury of
one’s peers may understand the facts of a case and, on balance, come to decisions
that are in conformity with legal precedent. If jurors do understand the facts as
presented, why do juries reach different conclusions from judges in some instances?
At a general level their findings suggest that jurors’ decisions rest on a somewhat
closer, more individualistic evaluation of the circumstances surrounding a particular
case. For example, in contrast to a judge, jurors may be willing to acquit if they find
police or prosecutorial practices highly improper (p. 319).

Simon (1967) examined the jury’s ability to weigh the insanity defense, and
specifically the Durham rule adopted in the District of Columbia in 1954. At its
core, the Durham rule establishes that a criminal defendant may be excused from
prosecution if his or her act was the result of mental disease or defect. In the
aftermath of the adoption of this rule, findings suggest that more criminal defend-
ants are acquitted than before, but that jurors feel somewhat constrained by the
black or white framework of the legal rules. Her findings show that jurors would
prefer to find defendants guilty and to commit them to an institution that both
punishes and treats — an option that is not available to them under the rule. Simon
brings a strong sociological eye to her study and also examines the impact of social
status and gender on jury decision making: while she finds some evidence that jurors
of lower social status are somewhat more likely to favor the defendant than their
higher status counterparts, that “housewives” are somewhat more likely to be
punitive than other members of the jury, and that the foreman is somewhat more
likely to be a person of higher social status, there is “no consistent evidence that
the opinions of jurors in higher socioeconomic statuses carried more weight than the
opinions of lower status jurors” (p. 118).'2
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Despite their groundbreaking results, Kalven and Zeisel were concerned that
perhaps they had, like much legal research before them, studied the wrong thing,
the tip of the jury iceberg, that is, the cases where juries and judges disagree. Perhaps
they should have focused on the more than three-fourths of all jury activity where
there was agreement between the professional and lay judgment; perhaps they
should study the deliberation process rather than the outcome. Thus, in 1954,
with support of judges in Wichita, Kansas, participating attorneys, and strict control
over the process and anonymity of the participants, Kalven and Zeisel made audio
recordings of six jury deliberations. Public notice eventually brought Congressional
notice and in 1955 the Subcommittee on Internal Security of the Senate Committee
on the Judiciary held hearings on researchers’ access to jury deliberations. Because
the project observed actual jury deliberations, Congress decided that it had infringed
privacy rights and the sanctity of the jury. In 1964, Congress passed legislation
prohibiting recording of federal jury deliberations, and most states followed suit.

From the mid-1950s, when the data were collected, until the late 1990s, only two
jury deliberations have been recorded since Kalven and Zeisel’s initial attempt (Hans
and Vidmar, 1991). Thus the extensive body of jury research that developed
following this early project was conducted largely by social psychologists interested
in small group dynamics who could draw upon their discipline’s tradition of experi-
mental simulations as well as surveys (posttrial and judicial). The themes to emerge
from this research are by now familiar. Research on jury deliberations has focused
on leadership roles, discussion content, participation, and to the extent possible in
simulations, the structure of deliberations including the role of social status, gender,
and sequence of participation. The research has served well the social scientists’
interests in developing methodological sophistication and a program of normal,
iterative scientific study. Pursuing the legal profession’s agenda, the studies have
also shown that juries — perhaps the most democratic pillar of the law — perform
their duties in a manner that complements the more fundamental claims of the law:
jurors take their responsibilities for rational deliberation seriously; they consider
issues of social circumstance as well as legal doctrine, and do so in a manner that is
fair and reasonable.

Currently, there is a study underway in Arizona that will allow scholars once
again to study actual jury deliberations. With the opportunity to study 50 actual
transcripts of jury deliberations in cases that raise a variety of legal issues at a range
of monetary stakes, this groundbreaking work may push the boundaries of research
on juries, providing a foundation to join research on juries to a wider range of
literature in law, as well as culture. With the ability to observe and transcribe the
jury deliberations, it may be possible to analyze how juror’s processes of “reading”
and “making” facts as well as their legal consciousness and understandings of the
law shape deliberation and outcome (Diamond et al., 2003).

Policing

Whereas the modern legal profession and its various off-shoots developed its own
research agenda in the academy, policing did not participate in this core project of
professionalization (Bittner, 1990: 311-13). Police were studied as part of general
sociological and criminological inquiry about deviance, crime, and social control.
Social movements of the 1960s, particularly the civil rights movement, laid the
foundation for research on policing. As Bittner (1990) explains, the civil rights
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movement exposed middle-class college students to something they had never ex-
perienced, the surveillance practices of the police; equally, the civil rights movement
gave people “from the wrong side of the track” a voice to demand examination of
surveillance by police that had long been a part of their daily routines. In the 1960s
the police became a centerpiece of “embattled” public debate (Bittner, 1990: 312);
with abundant resources for social science investigation (p. 313), an agenda of
critical study emerged, though one that was not designed or launched by the police
themselves.

Skolnick (1966), Reiss (Reiss, 1971; Black and Reiss, 1967), and Bittner (1970,
1990) conducted seminal studies of policing and, in the process, laid the foundation
for an important line of law and society research. Policing, these scholars demon-
strate, operates in a context of enormous social and cultural ambiguity. In the
popular imagination, police work is “tainted” because, in the eyes of citizens, its
fundamental charge is to ensure social control and social order, to do society’s dirty
work in areas that most would prefer to forget is a problem — among racial and
ethnic minorities, the young, and the poor (Bittner, 1970). Tainted police work was,
however, frequently subject to judicial review and oversight as courts stepped into
the fray through decisions that sought to define the boundaries of appropriate police
practices. When the courts discovered the police’s use of a heavy hand to ensure
social order, a large gap between constitutional rights and police practices, decisions
followed — especially in the wake of 1960s protest — to establish “legal restraints” by
protecting civil liberties and to insure consistency between the law on the books and
law in action (Skolnick, 1966)."?

Beyond the more abstracted social ambiguities about the public’s expectations of
officers’ roles and responsibilities, and the ambiguity between what the law books
required and the police delivered, there are very particular ambiguities for police “on-
the-street,” when an officer is called to the scene. As Black and Reiss (1967) explain, a
call comes in and a curtain is raised on a “social stage for face-to-face encounters.” But
each dimension of that stage is “ambiguous,” from the setting to the social status of
the actors to the plot that will unfold (p. 8). Will it be a plot that involves “family
trouble,” “a man with a complaint,” or a “B & E [breaking and entering] report”?
Each of these encounters has the potential to raise “matters involving subtle human
conflicts and profound legal and moral questions” (Bittner, 1970: 9).

Against this backdrop, police develop their own informal norms or “hidden
principles” (Skolnick, 1966) of work. For example, officers operate in a potentially
dangerous environment but, unlike the soldier in battle, the danger is highly episodic
(Black and Reiss, 1967) and may, in fact, take only about a third of any officer’s time
(Bittner, 1970). Or, in doing the work to control society’s nuisances — the prostitute
or even the traffic violator — police see such activities as “affronts” to their compe-
tence (Skolnick, 1966: 111). The police are, however, also called on to perform like
social workers or “problem solvers” (Bittner, 1970) and carry, as well, a certain
authority, not unlike a community’s schoolteacher (Skolnick, 1966). Thus, when
confronted with the citizen who does not take that authority seriously, “policemen
seem more hostile or authoritarian, or more likely to ridicule citizens of both races
when the citizens are agitated than when they are calm or detached” (Black and
Reiss, 1967: 35).

At the end of the day and on the street alone or with a partner, as each of
these students of policing demonstrates, in perhaps their most important actions —
encounters with citizens — police officers’ work takes place on a stage “where
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departmental control is minimal” and sometimes nonexistent (Black and Reiss,
1967: 10), and where law seems quite distant. Although proceeding from different
vantage points, these authors demonstrate that, like their counterparts carrying out
administrative regulation (see next subsection below), at its core, police enjoy
enormous discretion. While rules can be placed “on the books” to limit and guide
police action “on the street,” “no matter how far we descend on the hierarchy of
more and more detailed formal instructions, there will always remain a step further
down to go, and no measure of effort will ever succeed in eliminating, or even in
meaningfully curtailing, the area of discretionary freedom of the agent whose duty is
to fit rules to cases” (Bittner, 1970: 4).

Studies of policing share themes with other arenas of law and society research, yet
also bring new and important insights about society’s relationship to law. Policing,
like judging, is anchored by a cultural expectation that a commitment to social order
is balanced by a commitment to legality. Like other aspects of legal practice, this
commitment to legality is something other than literal fidelity to law on the books
because here, like elsewhere, there is a persistent gap. Even though the most import-
ant “role of the police” is to serve “as a mechanism for the distribution of non-
negotiable coercive force employed in accordance with the dictates of an intuitive
grasp of situational exigencies” (Bittner, 1970: 46; italics in original), these officers
of the law are nonetheless called to balance this responsibility with that of “legality.”
But the social context of this balancing act by police is anchored by paradoxical, and
perhaps unique, social dynamics. Policing takes place “on the street” where it is seen
by the public, yet largely unobserved or unsupervised by other legal actors. For
citizens, their most typical encounter with the law is through the police (Skogan,
1994). Yet for legal elites, authorities, writers, and commentators on the law, police
are remote, overlooked, and sometimes embarrassing stepchildren of the legal
system. They do the dirty work of the legal system, cleaning up social messes,
deploying situated force, dispensing the violence inherent in all law, yet they are
routinely regarded as outside the law. The discretionary authority of policing
coupled with the impact of the “situational exigencies” of the moment, including
the highly differential experiences of policing by race and ethnicity, renders policing
a much less idealized activity of law than judging or, perhaps, lawyering. It is against
this discretionary backdrop of “situational exigencies” that internal cultural norms
and socially situated orientations among the police unfold. Police see themselves as
good “craftsmen,” engaged in discretionary routines to ensure social order; thus
there is little tolerance for those who they believe misunderstand the police, seek to
limit their discretion — including courts — or undervalue the day-to-day dangers of
their work lives (Skolnick, 1966). Perhaps because of the overwhelming situatedness
of policing, and the essential connection between policing and legal authority, as
well as the very marked features of the subculture of policing, research on the police
has produced some of the most enduring insights about the importance of contin-
gency and context for legal culture.

Administrative law and regulation

Echoing findings from policing, discretion emerges as the centerpiece for under-
standing administration law enforcement and regulation. Since the 1880s, a
good part of American law has been devoted to the regulation of routine business
practice. From some perspectives, this type of regulation is an extension of the
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public order, policing functions that are a central feature of any state and that were
deployed in the early republic to create the normative framework and capital for
both commerce and the state (Hurst, 1964). With the establishment of the Interstate
Commerce Commission in 1881, created to regulate the monopolistic policies
of the railroad industry, the United States invented a form of quasi-executive-
legislative-judicial agency that would simultaneously develop expertise to oversee,
through investigation and quasi-judicial deliberation, matters relevant to congres-
sionally regulated aspects of social life. This hybrid legal form has taken on special
significance in American history, politics, and law, however, because this late
nineteenth-century regulation came about as part of a continuing contest about
the prerogatives of capital and the possibilities as well as the shape of the modern
(welfare) state.

A good part of the early law and society scholarship focused directly on the work
of the various administrative agencies that emerged at the end of the nineteenth and
beginning of the twentieth centuries as part of the attempt to describe the relation-
ship between the law-on-the-books and the law-in-action. Taking the moral aspir-
ations of the rule of law quite seriously (as effort to limit official power by a system
of rules, Dicey, 1915), a desire to reduce the arbitrariness of power (Selznick, 1969),
and accountability for the use of force (Davis, 1972a), observers declared the
regulation of business for the common good to be a failure. A consensus developed
among scholars that things never quite work as they ought when legislation is
translated into administrative action. Much effort was devoted to understanding
how agencies mandated to serve the public become ineffective and indolent
(Bernstein, 1955; Edelman, 1964; Shapiro, 1968; Kolko, 1965; Orren, 1974).

Various explanations were suggested to explain why public regulatory agencies
seem to serve the interests they were designed to regulate and control. The explan-
ations ranged from analyses of the symbolic nature of the legislative process that
produces inconsistent mandates (Edelman, 1964), to analyses of the segmented
structure of a system that encourages a division of the commonweal among inter-
ested parties to the exclusion of the unorganized public (Lowi, 1969).

Taking a closer look inside the agencies, researchers demonstrated that discretion
is unavoidable and necessary to meet statutory goals (Davis, 1972a; Kadish and
Kadish, 1973; Lipsky, 1980). Although statutes set theoretical limits to official
action, they cannot determine how things are done within those limits. By choosing
among courses of action and inaction (Davis, 1972b: 91), individual law enforce-
ment officers become agents of clarification and elaboration of their own authoriz-
ing mandates (Jowell, 1975: 14). Bureaucrats — public and private administrators —
become lawmakers “freely” creating what Ross (1970) referred to as a third aspect
of law beyond written rules or courtroom practices. This law in action arises in the
course of applying the formal rules of law in both private settings and public
bureaucracies. It is the working out of authorizing norms through organizational
settings. In the process of working out mandates, organizations modify the goals
they were designed to serve. Members of organizations temper internal and environ-
mental pressures to ensure the survival of the organization and, implicitly,
the survival of the organization’s goals. Public bureaucracies implement policy
within special constraints, and often fail to provide mandated services. Agents in
“street level” bureaucracies are expected to interact with clients regularly, but their
work environments are pressured and stressful. Resources are limited. Mandates
are too frequently ambiguous or conflicting. The clients are the lifeblood of the
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organization, but they are not the primary reference group for decision making or
accountability. As a result, it is difficult to assess or reward job performance. Agents
cope with these stresses by developing routines and simplifications that economize
on resources. They invent definitions of effectiveness that their procedures are able
to meet (Silbey, 1980-81: 851). They mobilize whatever legal rule, statute, or
procedure will accomplish the substantive goal, even if it is not part of the agency’s
authorizing mandate (Silbey and Bittner, 1982). In so doing, they may alter the
concept of their job, redefine their clientele, and effectively displace the organiza-
tion’s stated mandate.

In response to the discovery of discretion, policy analysts argued for more formal
control through rulemaking to confine, structure, and review administrative and law
enforcement discretion. But, here again, law and society scholars observed unin-
tended consequences. Kagan suggested that with demands for greater control of
discretion came changes in the style of government regulators. In Going by the
Book, Bardach and Kagan described this shift “away from a traditional enforcement
style that relied heavily on persuasion, warnings, and informal negotiations, and
towards a legalistic style that stresses strict application of legal regulations and
prompt impositions of heavier legal sanctions for all detected violations” (Bardach
and Kagan, 1980: 1). The new legalistic style, Bardach and Kagan described, was
not adopted uniformly across all agencies or jurisdictions; indeed, administrative
law enforcement has been notably pluralistic, with scholarship on regulation since
these early classical studies being occupied in tracking the relationship between
styles of regulation and outcomes.

The progeny of these early efforts is enormous, but the focus has, with several
notable exceptions, been influenced by the policy agenda, that is, keeping organiza-
tional routines consistent with formal legal mandates (Sarat and Silbey, 1988).
Defining, measuring, and assessing the forms and degrees of compliance with
regulatory mandates has become a research industry in itself and over the decades
this activity has become more and more technical and, some suggest, accurate and
effective. In this regard, law and society research pursued the legal academy’s
agenda, allying itself with the instrumental agenda of policy and legal elites. None-
theless, some research in this field has, like other subfields of law and society
research, also devoted attention to issues of inequality and power, tracing the ways
in which routine administration privileges repeat players and organizational actors,
by documenting the salience of professional and situational constraints (Silbey,
1980-81; Ewick, 1985).

Recently, however, researchers from diverse perspectives seem to have reached
consensus that organizational culture is a key variable influencing the dynamics of
compliance and the probability of sustainable improvement in administrative regu-
lation.'* Several terms, such as “regulatory culture,” “regulatory style,” “governing
style,” or “regulatory context,” are currently used to refer to characteristic features
of politics, science, and the law that purportedly describe or explain — it is not clear
which — variations among jurisdictions, agencies, and even nations (Epp, 2001;
Vogel, 1986). Although these terms are often deployed within a traditional policy
framework, this move in studies of regulatory enforcement and administration
invites us to look inside the corporate subjects of regulation rather than simply at
their outputs and thus to introduce a more cultural and constitutive perspective to
studies of regulatory administration. At this point, the traditional studies of adminis-
trative regulation join with research pursued from a more critical, Foucauldian
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perspective, to look at the law from the vantage point of the subjects rather than the
agents of law enforcement.

Thus, in the field of administrative law and regulation, the jurisprudential interest
in questions of discretion married with theoretical interests in power to forge a more
complex analysis of the modern state. Moving beyond narrow interests in compli-
ance by the regulated, or control of administrative regulation, contemporary law
and society scholars are also observing ways in which aspects of law — not merely its
promulgation and rule making but its distinctively interpretive activities — are
resources in the process in state building.

CONCLUSION

Reflecting developments in the social sciences at large, law and society research is at
a crossroads. Based on our review of the “canon-in-progress,” we see three compet-
ing paradigms at work in law and society scholarship that seem to be of a piece with
the central debates in the social sciences over the course of the twentieth century: (1)
research that uses scientific methods for public policy as in the realist tradition, (2)
the development of a general theory of law with testable hypotheses, and (3) a
closely textured sociological understanding of culture.

First, in each of the subfields of law and society, some researchers build on a
tradition to study the “gap” between law on the books and law in action. To be sure,
methods and conceptual lenses have become much more sophisticated; nonetheless,
the themes and frameworks build from a legal realist foundation. As we suggest,
there is a healthy debate among students of the courts that continues to study the
role of judging building on a behaviorist model; or, as we also demonstrate, there are
those who continue to examine whether incentives for compliance and effective
regulation deliver on their promise.

Second, the discipline of law and society, like the social sciences more generally,
continues to develop grand theories of society and processes of modernization and,
based on theory, derive testable hypotheses. In the discipline of law and society,
Donald Black’s The Behavior of Law (1976) exemplifies this paradigm. Black
contends that it is time to abandon the normative underpinning of much law and
society research (including, one presumes, some of his own work on policing) to
develop a “theory of law.” Black begins with the premise that “it is possible
to formulate propositions that explain the quantity and style of law in every setting”
(p. 6). Conceptualizing social control as the “normative aspect of social life” that
may take the form of law or, possibly, other variables of social life, such as
“etiquette, custom, ethics, bureaucracy and the treatment of mental illness” (p.
105) Black argues, for example, “social control is a quantifiable variable” (p. 105).
If social control has multiple indicators and is quantifiable, then, it follows, “law
varies inversely with other social control” (p. 107). Black’s work represents an
important attempt to develop a theory of law, and one that has been tested empiric-
ally by many of his students and collaborators (Morrill, 1995; Baumgartner, 1988;
Cooney, 1998; Tucker, 1999).

Third, the law and society literature has discovered law everywhere, not only in
courtrooms, prisons, and law offices, but in hospitals, bedrooms, schoolrooms,
in theaters, and films and novels, and certainly on the streets and in police stations
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and paddy wagons. And there are times when the law and society scholar maps
the places where law ought to be but is not. For law and society scholarship, then,
“the law is all over” (Sarat, 1990). By relying on this insight — that the law is where
it does not appear to be — law and society scholarship has been exploring the
cultural life of law through an entirely different set of concepts and themes than
those that organized the generative studies of the gap between law on the books and
law in action. Rather than focus on what law does, it has moved on to study what
law means by studying law, for example, as consciousness, representational and
discursive practices, or as part of the constitution of identity, gender, and govern-
mentality.

Upon closer examination, this “discovery” of a sociology of legal culture in
fact stands on the shoulders of Philip Selznick’s seminal work. The turn toward
a neo-institutional, cultural lens was at the core of Selznick’s research on organ-
izations, law, and industrial sociology. In focusing on the institution, Selznick
develops a lens and a bridge between ideals and values (Kagan, Kryger, and
Winston, 2002): a focus on institution encompasses a place for theoretical frame,
methodological direction, and normative reflection. Law, and legality, is a par-
ticularly apt institution for social science inquiry because it embodies a “mainstay
of cultural identity” as well as “the bridge between justice and community”
(Selznick, 1992: 435). For the student of law or legality, the task then is to
“explore the meaning of legality itself...the quality of legality and the gradations
within it” in all its many obvious, hidden, and emerging sites (Selznick, 1959:
124; 1961).

Today, a sociology of culture focuses on the relations of identity and conscious-
ness, social construction and constitutive labyrinths, an indeterminancy marked by
historicity, and the unfolding of power in its myriad forms and sites. These themes
complement research in law and society that uncovered the hierarchies of a law that
was expected to be equal, the normalcy of what should have been unexpected, the
ways in which legality is contingent on time and place, and yet the recurring power
of law as an institution of society. The emergence of a canon indebted to Selznick’s
close intellectual, theoretical, and political reading of the institutions of law marks
both a longstanding conversation and a new beginning.

Notes

1 Following Ewick and Silbey (1998), we use the word legality to refer to the meanings,
sources of authority, and cultural practices that are recognized as legal, regardless of who
employs them or for what ends. Legality is an analytic term rather than a socially
approved state of affairs. In this rendering, people may invoke and enact legality in
ways neither approved nor acknowledged by law.

2 Scientific studies of social life emerged with diverse forms of observation and interpret-
ation. Nonetheless, an aspiration for a science of society, beginning with the work of
Auguste Comte in the 1830s and 1840s, shared with legal scholarship of the late
eighteenth to nineteenth centuries a positivistic bent. In law, as in social science generally,
positivism refers to a philosophical position that maintains that valid knowledge consists
solely of replicable observations of empirical phenomena; speculations about deep
causes, meanings, or essences is not part of scientific knowledge. In this positivist view,
we can know only what we can observe, and what we can observe is all that exists. In
Western legal systems and jurisprudence of the last two hundred years, legal positivism
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has been the dominant orientation of the profession and academy. From the positivist
perspective, law consists only of the rules promulgated by official authorities empowered
to make binding rules (e.g., legislatures, regulatory agencies, judges).

These rules of law... constitute the law, the data which it is the lawyer’s task to
analyze and order. In this sense law is a “given” — part of the data of experience. If it
can be recognized as existing according to certain observational tests it can be
analyzed. The tests by which legal positivism recognizes the existence of law or
particular laws are thus analogous to those by which a scientist might recognize the
presence of a particular chemical. (Cotterrell, 1992: 10)

The positivist conception enacts modern rationalism that in the law culminates in efforts
to create comprehensive systems of logically ordered and conceptually coherent doc-
trines, celebrated as legal reasoning and critiqued as legalistic reasoning.

In social science, however, positivism was never the entire methodological orientation.
For example, much of the Chicago School of sociology used qualitative methodologies of
observation or techniques developed in anthropology for which the observer’s interpret-
ive skills and the subjective meanings of the actors remained central commitments.
Nonetheless, these qualitative, interpretive social scientists also couched their work in
the commitment to systematic, scientific observation (see e.g., Dorothy Ross’s discussion
of W. I. Thomas’s work in Ross, 1991: 347-57). After World War II, with more
sophisticated statistical techniques in place and the first inklings of the role that modern
computers could play, the push toward large-scale and more positivistic research was
given new emphasis (Converse, 1987). Social scientific research required large teams of
scholars and expensive data-gathering techniques. The emergence of nonprofit organiza-
tions and foundations during the Progressive Era played an important role in the
development of these new scientific studies of society.

The classic professions are the law, medicine, university teaching, and ministry. These
professions were, however, refashioned in light of the rise of modern science and, with it,
the modern university, particularly in the United States (Larson, 1977). In this turn, the
ministry becomes a less central player in the contemporary story of professional powers
(also see Freidson, 1986).

In addition to the Law and Society Association, there are such specialized sociolegal
studies associations as the American Psychology—-Law Society (APLS), the American
Society for Legal History (ASLH), the American Society of Criminology (ASC), the
American Sociology Association Section on the Sociology of Law, the Association for
Political and Legal Anthropology (PoLAR), the Australian and New Zealand Society of
Criminology (ANZSOC), the Australian and New Zealand Law and History Society, the
Canadian Law and Society Association, the Commission on Folk Law and Legal Plural-
ism, the European Community Studies Association (ECSA), the International Political
Science Association Research Committee on Comparative Judicial Studies, the Inter-
national Sociological Association Research Committee on Sociology of Law (RCSL),
the Israeli Association for Law and Society (ILSA), Réseau Européen Droit et Société
(European Network on Law and Society), the Research Committee on Comparative
Judicial Studies of the International Political Science Association, the Socio-Legal Studies
Association (SLSA), the Society for the Study of Social Problems (SSSP), the Vereniging
voor de Sociaal-wetenschappelijke bestudering van het Rech (VSR; Dutch and Belgian
Law and Society Association, and Vereinigung fiir Rechtssoziologie. In the area of
publications, scholars may submit their work to Law & Society Review, or a variety of
other peer review journals, including Law and Social Inquiry, etc. While Russell Sage no
longer supports sociolegal research, that mantle has been taken up by the National
Science Foundation, the American Bar Foundation, and the Soros Foundation, among
others. Today, there are PhD programs at the University of California, Irvine, University
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of California, Berkeley, New York University, and Arizona State University. Thus notable
institutional steps have been taken to ensure the professional autonomy of law and
society as a discipline.

Importantly, shorthand terms and jargon are important building blocks of professional
communities: those who “know” are distinguished from the unschooled. Learning the
terms of a discipline is an important part of a young professional’s socialization or rite of
passage into the discipline (Becker, Strauss, Hughes, and Greer, 1961). Our discussion of
the professional development of the discipline of law and society in this section empha-
sizes the formal, structural constraints required to build a modern, scholarly community.
Informal rituals of socialization, including the learning of jargon, to distinguish insiders
from outsiders is equally important. For a study of the socialization of law students, see
Stover (1989).

Carlin’s study was replicated by Handler (1967) in a small, mid-western city. Handler
does not find as precarious a professional existence for lawyers as does Carlin in urban
settings. More recently, portions of Carlin’s study was replicated by Van Hoy (1997), also
in Chicago.

Of course, the world of large firm practice is quite different today. See, e.g., Hagan and
Kay (1995) and Epstein, Seron, Oglensky, and Saute (1999).

Four percent of the respondents to the first study of Chicago lawyers were women; the
authors did not examine the career trajectory of these respondents.

For a replication of the Heinz and Laumann study in a rural setting, see Landon (1990).
Beginning in the late 1960s there was a discovery, or a rediscovery, of the work of Marx
in the United States that was in large measure fueled by the political activism of the day.
Beginning in the late 1970s, the questions posed by Critical Theory and the Frankfurt
School shaped a new generation of legal scholars and led to the Critical Legal Studies
(CLS) movement (Munger and Seron, 1984; Trubek and Esser, 1989). A long, contested,
and interesting debate ensued; it is, perhaps, ultimately impossible to sort out the timing
and directionality of the influence. The point is that Marxian social theory became
central to the discipline of law and society, but again it was reintroduced in large measure
through hot debates in law schools.

Less than 10% of cases go to trial and of those few are heard before juries.

Across many studies, women, people of low status occupations, and minorities have been
found to participate less than their white, male, high status counterparts (Strodtbeck and
Mann, 1956; Strodtbeck, James, and Hawkins, 1957; James, 1959; Hawkins, 1961;
Nemeth, Endicott, and Wachtler, 1976; Kirchmeyer, 1993).

For example, Miranda v. Arizona (1961), Mapp v. Ohio (1966). In a hallowed tradition
of looking beyond the “law on the books,” research demonstrates even in the wake of
Supreme Court decisions, policing is “situational” and contextual: race, ethnicity and age
matter in one’s experience of the police (Bittner, 1970; also see Decker, 1981; Huang and
Vaughn, 1996; Tuch and Weitzer, 1997).

This neo-institutionalist framework represents a return to the work of Selznick, a point
we take up in the conclusion.
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The Work of Rights and the
Work Rights Do: A Critical
Empirical Approach

LAURA BETH NIELSEN

INTRODUCTION

The connection between social justice and legal rights motivates scholarly research
in several disciplines. A “right” is not merely a claim of ownership; it is a claim about
justice, legitimacy, and power (or resistance to power). Rights protect individuals
from the illegitimate exercise of state authority, they are a mechanism by which
individuals protect and assert themselves within organizations, and they often are
fundamental to strategies for social reform.

Political theorists long have debated the individual’s relationship to the state and
the role of rights in regulating this relationship. It is only recently, however, that
theoretical and political debates have led to efforts to examine the processes by and
through which ordinary citizens think about, invoke, and fail to invoke their rights.
What is the practical effect of a right? Why do some right-holders assert their rights
while others do not? Why do some right-claims succeed while others fail?

Scholars debate whether rights are conferred by state action or are possessed
simply by virtue of being human and then recognized or respected by local, national,
and international governing bodies. Governments can confer or recognize rights by
constitution, statute, or judicial action. Rights pertain to substantive matters — from
holding property to political participation to freedom of expression to privacy to due
process to a clean environment to nondiscrimination in employment, to name just a
few. (See, e.g., The Universal Declaration of Human Rights adopted on December
10, 1948, by the General Assembly of the United Nations.)

Legal rights are important for protecting individual autonomy and resisting the
arbitrary or tyrannical imposition of state power, but they also are important tools in
the struggle for equality. Rights are one vehicle by which groups can challenge
structural barriers to advance substantive legal, political, social, and economic
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equality. One may assert legal rights to vindicate an individual claim or as part of a
larger movement for social reform or both (Hull, 2001). Often the two are con-
nected in important ways, but these agendas may be at odds. Social movements
often are propelled by litigation and rights claims, but the individual desire to settle a
lawsuit to end personal difficulties associated with it can make rights-oriented
strategies for social reform difficult (Albiston, 1999). Although settlement may
vindicate the individual’s rights, it removes the matter from public discourse,
thereby eliminating potential broad-based social change that adjudication might
accomplish.

In this essay, I argue that we cannot understand even the most basic functions of
rights unless we can explain when individuals believe they enjoy a right and when
they will seek to vindicate it. Without empirically grounded theories of rights
consciousness and rights-claiming behavior, we cannot understand how rights can
or should operate in a social system. This essay selectively examines existing empir-
ical scholarship about rights: specifically, who uses them, in what contexts, and with
what success? I begin with a discussion of political theorists and the fundamental
questions they ask about rights. Arguing that both political theorists and social
reformers will benefit from an empirical understanding of how rights work, I
identify some important empirical questions unanswered by political theory. And,
although there have been efforts to bring together rights theorists with other aca-
demic disciplines (Sarat and Kearns, 1996), my purpose is to demonstrate that
empirical social scientists have made great strides toward understanding how rights
operate in the social world.

PovriTticAL THEORISTS ON RIGHTS

It is important to preface a discussion of critical and social scientific analyses of
rights with a brief overview of political theories of rights. The history of the
discourse of rights is itself part of the context for empirical research on rights
because social scientists sometimes look to political theory to inform empirical
analyses.

Political theorists have long debated the rights individuals should enjoy as humans
and as citizens of a state. The earliest rights theorists thought rights served to protect
us as individuals from one another (the right to self-preservation; Hobbes, 1909) and
from the potentially abusive power of the state (Locke, 1967). Theoretical debates
about rights are important because they pose alternative visions of the ideal rela-
tionship between individuals and the state. Thus rights theory tends to focus on
government accountability and individual rights. Theories of rights can be roughly
categorized into succeeding “generations,” each of which benefits from and critiques
the generation that precedes it (for more on the “generations of rights” see also
Marshall, 1950).

The first generation of rights primarily concerns rights to freedom and autonomy
traditionally associated with liberal democratic societies, such as the freedom of
religion, speech, and citizenship. These “negative rights” guarantee individuals
freedom from state action rather than any positive assistance, although first gener-
ation rights also include some positive rights such as the rights to political participa-
tion and fair treatment.
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Second generation rights focus on economic, social, and well-being rights such as
the right to be “free from hunger,” the right to an adequate standard of living, a basic
education, just working conditions and basic health care. They are similar to first
generation rights in that they are individualistic, but differ because in order to be
realized they require the redistribution of limited resources. Second generation rights
theorists ask what it means to enjoy a right or liberty without the material conditions
necessary to exercise that right (Waldron, 1995) and claim that these socioeconomic
rights are crucial for those who wish to exercise their political rights (Waldron,
1996). For example, is there any significance to the “right” to abortion for poor
women who cannot afford the procedure (MacKinnon, 1989)? Theoretical debates
about second generation rights emphasize (re)distributive justice and the process by
which rights are invoked, and examine material barriers to exercising individual
rights (Nozick, 1974: 238).

Third generation rights concern “group” or “solidarity” rights including the right
to a healthy environment, to peace, to sharing a common heritage and cultural
practices. These theorists claim a “positive duty on the part of the state to protect
the cultural conditions which allow for autonomous choice...Respect for the
autonomy of members of minority cultures requires respect for their cultural struc-
ture” (Kymlicka, 1989: 903). Third generation rights theories inspire debate about
privileging individual rights over group rights. These theories take into account that
rights often are the product of liberal or social democratic societies and may not be
relevant to those outside that context. In other words, the political rights advanced
by Western Liberalism may be far less important to those living in hunger and
poverty in economically disadvantaged countries.

Debates over what rights citizens should enjoy lead to other theoretical questions.
For example, to what extent do rights confer duties (Dworkin, 1977)? And can the
rule of law prevail when procedural rights are guaranteed, but without substantive
justice (Dworkin, 1977, 1985)? Implicit in these theoretical analyses are a host of
empirical questions relating to how rights work in different social, legal, political,
geographic, and socioeconomic contexts. As political theorists struggled with these
important questions, a critique of rights emerged from scholars associated with the
Critical Legal Studies movements.

THE CRITIQUE OF RIGHTS

As a result of several landmark cases, such as Brown v. Board of Education and Roe
v. Wade, there was broad consensus that legal rights led rather directly to social
change. The language of rights — in these cases the right to equal protection and the
right to privacy — provided the rationale by which individual plaintiffs prevailed.
These individual victories were said to generate social change. Yet both empirical
social scientists and theoretically minded critical legal studies scholars began to
reconsider the effect of rights-based litigation on social change. Sociolegal scholars
long have observed that many people who believed they had legal claims were not
pursuing those claims (simply coping or “lumping it”) and that this varied according
to the nature of the claim/right at stake and the relationship of the parties involved
(Curran, 1977; Felstiner, Abel, and Sarat, 1980; Macaulay, 1963). Scholars associ-
ated with critical legal studies challenged the taken-for-granted notion of the power
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of rights. These scholars argued that rights are socially constructed (Scheingold,
1974), vacuous (Tushnet, 1984), reified (Aron, 1989; Gabel, 1981), and overuti-
lized (Glendon, 1991). Some feminists argued that rights embody male norms and
therefore will not ultimately aid women (Olsen, 1984) or at least will do so only
problematically (MacKinnon, 1989). Like their political theory counterparts, critical
scholars criticized the notion of rights as appearing formally neutral but being
unequally enjoyed by individuals.

At the same time that the political left was developing this critique of rights, a
critique of rights strategies emerged from the political right as well. From the right,
critics argued that rights, particularly judicially enforced rights, amount to an
illegitimate introduction of political agendas into judicial proceedings and the
legal profession. In response to seemingly successful litigation-oriented strategies
for social reform on the left, conservative critics adopted a market-based model of
public interest law, in which public interest representation should be nonpolitical
and limited to providing access to the legal marketplace for poor individuals
(Johnson, 1991). This critique led to action on the part of the political right who
viewed public interest lawyers as inappropriately using the courts for their social
agendas (Johnson, 1991), and they led the movement to cut government funding for
the Legal Services Corporation and to challenge the standing of public interest
organizations to sue (Aron, 1989).

These critiques of rights sparked two distinct but related responses. The first
largely was theoretical and focused on the utility of rights. The second was a
renewed interest in the empirical study of rights.

THE CRITIQUE OF THE CRITIQUE OF RIGHTS

Critical race and feminist theorists, among others, developed their own critique of
the “critique of rights.” Clinging to the idea that rights are something more than
“myths” (Scheingold, 1974), critical race and feminist theorists responded to the
critique of rights by arguing that rights serve as a significant source of power for
members of traditionally disadvantaged groups precisely because of the characteris-
tics inherent in the social construction of a legal right. “Rights” are said to apply
equally to everyone, they are “neutral,” and are backed by the legitimate authority
of law and the state. While this may not be true in practice, this ideal may serve as a
source of power for the disadvantaged.

In The Alchemy of Race and Rights, Patricia Williams (1991) makes this argu-
ment persuasively as she recounts the story of searching for and renting an apart-
ment at a time when her colleague and friend, Peter Gabel, was doing the same. For
Williams, “still engaged in a struggle to set up transactions at arm’s length, as
legitimately commercial, and to portray [her]self as a bargainer of separate worth,
distinct power, [and] sufficient rights to manipulate commerce,” good faith and
trustworthiness were shown in her rush to sign a detailed lease. Gabel, on the
other hand demonstrated his good faith and trustworthiness to his future landlord
by exchanging a cash deposit for no more than a friendly handshake (Williams,
1991: 147-8). By looking to formal law, Williams gained important legitimacy as
well as protective distance from her landlords.

Williams’s story illuminates that “one’s sense of empowerment defines one’s
relation to the law in terms of...rights/no-rights” (Williams, 1991: 148). Gabel,
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privileged in many ways, established his trustworthiness by ignoring law; he did not
need it. Williams, on the other hand, found the “establishment of identity and the
formulation of an autonomous social self” by becoming a leasor in the formal legal
sense of the word. Williams looked to law to regulate the relationship in a predict-
able way because of a well-grounded fear that without that regulation the dynamics
of race and gender hierarchy would work to her disadvantage. Her perspective about
the benefits of rights was informed by her history and the history of her ancestors as
slaves. She chose to allow the language of legal rights to define herself and the
relationship.

Rights may be more or less important for individuals depending on their circum-
stances and social location, as well as their understanding of the law and the way
law works. For members of traditionally disadvantaged groups, the language of
legal rights provides a common ground for discourse, establishing community
norms, and membership (Milner, 1989; Minow, 1987). For those who enjoy the
benefits of various systems of unearned privilege defined by race, social class, and
gender, rights may be less important for ensuring one’s needs than they are for those
who do not.

Williams is not the only legal theorist to point out that legal rights, indeed law
itself, work differently for those differently situated (Bumiller, 1988; Delgado, 1993;
Ewick and Silbey, 1992, 1998; MacKinnon, 1987, 1989; McGuire, 1995; Nielsen,
2000; Yngvesson, 1988; Young, 1990), but this theoretical insight has spurred a new
interest in the empirical study of rights, rights-claimers, and the effects of organiza-
tional setting on the utility of rights. Because rights are necessarily embedded in law,
these insights led scholars to study the relationship between individuals and the law.
These theoretical debates raise important empirical questions — how do those
differently situated with respect to the law think about, use, or fail to invoke their
legal rights?

EmpriricAL TEsTS OF RiGHTS DEBATES: CONTEXT
MATTERS IN THE WORK RiGgHTS Do

Many social scientists are turning to a view of the social role of law and the role of
rights in it that takes account of the variable functions and effects of rights in
different contexts. This interpretive framework extends a fundamental insight
gained by social scientists when they ask ordinary citizens about exercising their
rights: the exercise of legal rights is conditioned by and often is less important than
community norms and social relationships. Empirical data continually demonstrate
that people in ongoing relationships are far less likely to exercise their legal rights
with respect to these relationships. This principle holds for those in business
(Macaulay, 1963), in families, in communities (Yngvesson, 1985), and in employ-
ment relationships (Albiston, 2001a, 2001b; Edelman and Chambliss, 1999;
Edelman, Erlanger, and Abraham, 1992; Edelman and Suchman, 1997).

In this section, I will discuss how the interpretive turn in sociolegal research has
aided our understanding of rights. Building on that foundation, I return to the
primary question that motivates this essay: how do rights work? I will briefly survey
empirical work on this question by looking at the use of rights in four distinct, but
related contexts: (1) by individuals, (2) within organizations, (3) for social move-
ments, and (4) in the context of globalization (Albiston, 2001a).
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The interpretive turn

The empirical study of rights has been part of and is influenced by the interpretive
turn in sociolegal research. As with sociolegal studies more generally (Suchman and
Edelman, 1996), the study of rights has become less concerned with instrumental
effects — inquiring whether rights produce social change — and more concerned with
attention to the constitutive character of rights, inquiring how rights work. This
has led to a flood of empirical work about what types of individuals are likely
to invoke their rights, not just in legal settings, but also in their everyday lives and
struggles.

Interpretive sociolegal scholars reject the notion that law and society are separate.
Rather, they presume that meanings, ideologies, rights, conceptions of rights,
law, and social relationships are not static categories, but are continually being
constructed, negotiated, altered, and resisted (Ewick and Silbey, 1992, 1998;
Harrington and Yngvesson, 1990). Thus they share the theoretical orientation of
many modern theorists that practice, structure, and ideology are interrelated (Bour-
dieu, 1977). The critical empirical approach (Harrington and Yngvesson, 1990)
embraces the complexity of law and legal rights as locations of power. In this
view, law is as much constituted by society as law constitutes society.

Interpretive scholars look to the utility of rights in a variety of social settings to
examine who invokes rights, when are rights claims made, and when are they
successful, looking for both intended and unintended consequences of rights. This
literature teaches us that legal rights are affected by the organizational settings in
which they are applied, the nature of the competing claims being made to the rights
claims, and according to the different social locations of the individual rights claims
(Merry, 1990; Nielsen, 2000; Sarat, 1990; Sarat and Kearns, 1995; Yngvesson,
1985).

Individuals and rights

Rights are often thought of as naturally inhering in persons. As such, it is useful to
begin a review of empirical analyses of rights with a discussion of individuals and
rights. Pursuing legal rights requires a willing plaintiff who first must “name, blame,
and claim” (Felstiner et al., 1980). In other words, individuals must name the
problem, blame someone for it, and claim their legal remedy. Whether or not
individuals identify problems as legal ones (or as breaches of their rights) is complex.
How individuals understand their day-to-day problems is affected not just by the
law itself, but also by how the problems are defined by court actors such as judges
(Merry, 1990), court clerks (Yngvesson, 1988), friends and neighbors (Albiston,
2001b; Ewick and Silbey, 1998; Nielsen, 2000, Nielsen, forthcoming), and past
experiences with law and legal actors (Macaulay, 1963; Merry, 1990; Nielsen,
2000; Sarat and Kearns, 1995).

There is important variation among individuals in their willingness to pursue a
legal claim. For example, individuals may not know the law or may eschew the
category of victim; individuals often prefer to maintain relationships rather than
assert legal rights; and individuals exist in socioeconomic, race, and gender hierarch-
ies that affect their ability and willingness to pursue legal claims.

Perfect legal knowledge does not automatically spring into the minds of indi-
viduals; individuals often do not know what rights they enjoy and when they have
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been breached (Ewick and Silbey, 1998). As a corollary, ideology about rights
is important because people may have an inflated idea of what their rights are,
turning everything into a discussion of “rights” where none truly exist (Glendon,
1991). It is not just “law” that constitutes decisions about when and where to look
for assistance when one has been wronged, but also competing ideologies about law,
self-sufficiency, and gender roles to name just a few (Nielsen, 2000).

The internal processes through which people identify themselves as victimized
runs contrary to what psychologists know about coping behavior. The “right” to
experience a discrimination-free workplace, for example, often is not vindicated
because individuals do not know that what happened to them is legally actionable
(failure to “name”) or because those who know they are victims may be reluctant to
turn to the law for redress for a variety of reasons (Bumiller, 1988).

Even when individuals understand that they have a legal right that has been
breached and they know who is responsible, they may not choose to pursue it for
a variety of reasons. They may fear retaliation (Ewick and Silbey, 1998); they may
have become accustomed, due to their social location, to being harmed without
redress (Sarat, 1990); or they may not believe that legal actors will believe their
claims or be responsive to them (Taub and Schneider, 1998). Individuals come to the
law (and the law often comes to them) with a body of knowledge, assumptions,
ideology, and experience with the law and legal actors that affects whether or not
they will assert their legal rights.

Rights in organizations

How does the organizational setting in which one operates affect how rights work, if
at all? Recent trends in the study of claiming behavior and rights explores the
fundamental tension between rights claims/claims to legitimate legal or political
authority versus the institutions, norms, organizations, and social systems that
compete. Organizations used to be considered arenas in which implementing “due
process” guarantees would ensure movement toward substantive justice within the
organization (Selznick, 1969). More recently, however, scholars of organizations are
less optimistic about the success of law and law-like structures in organizations
(Edelman and Chambliss, 1999; Edelman et al., 1992; Edelman and Suchman,
1997). Organizational structures can obscure responsibility, making it difficult for
those who suffer a deprivation of some right to identify the deprivation or know
who or what is responsible for it (Nelson and Bridges, 1999). Finally, organizations
have their own set of actors responding to the organization’s imperatives which can
be in competition with rights.

Scholars of organizations used to suggest that the implementation of law in
organizations held with it the possibility of imbuing the organization with other
values (Selznick, 1969). More recently, scholars of the “new institutionalism” are
less optimistic about the possibility for law translating into better substantive
outcomes in organizations. Although organizations can be a good source for infor-
mation about the law, new institutionalists suggest that law in organizations such as
workplaces results in a bureaucratization of law whereby legal aims (in this case to
protect the right of employees not to be discriminated against on the grounds of race
and/or gender) become coopted, translated into business goals rather than legal
mandates, limiting their effectiveness. Finally, this limitation translates back into
affirmative protection for the company by establishing the standard practices
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by which a firm will be evaluated (Edelman and Chambliss, 1999; Edelman and
Suchman, 1997).

In her study of the Family and Medical Leave Act, Catherine Albiston examines
what happens in the workplace when legal rights (in this case the recently provided
statutory right to family and medical leave) are asserted and are in opposition to
institutionalized ideas regarding what it means to be a satisfactory worker, notions
about the social organization of the family and gender roles therein, as well as the
institution of work itself (Albiston, 2000, 2001b). Legal claims hardly trump com-
peting claims. Rather, legal claims are filtered, transformed, and contested in the
workplace. Albiston’s respondents report legitimate rights claims being countered by
claims about the inability of the company to function without replacing the worker
requesting the leave — it is “just business.” Even more insidiously, legitimate requests
for leave are met with resistance because the reason given does not comport with
traditional gender/family roles (e.g., when a man requests leave to be home when a
baby is born or adopted) (Albiston, 2001b). Nevertheless, Albiston also finds that
workers sometimes successfully employ the norms embodied in the new law to
contest institutionalized ideas about work in their negotiations over leave (Albiston,
2001a, 2001b).

The hospital is the setting for a study of decisions about the treatment of severely
premature infants that is instructive about rights in an organizational context
(Heimer and Staffen, 1998). Although not explicitly framed as a study of rights, in
For the Sake of the Children, Heimer and Staffen explore what happens when legal
claims confront moral and professional claims. Parents enjoy the legal right to make
medical decisions for their children — a right that is bolstered by the patients’ rights
movement. The infants, however, enjoy certain rights which become the obligation
of the professionals to ensure. Doctors, nurses, social workers, and lawyers must
balance the rights of the child and the parent at times. And mere law is not enough to
determine outcome (Heimer, 1996). The confluence of professional knowledge and
institutional power can be determinative when mounted against some parents (poor,
uneducated, perceived as “uncaring”) while other parents are able to resist, often
invoking their rights. Clearly, rights are not determinative. Rather, they are mediated
through the organization and the professionals operating within it.

These are but two examples of studies of rights in organizations, but they demon-
strate how organizational prerogatives can compete with, filter, distort, or amplify
rights claims.

Movements

A prominent focus in the debate on the effects of rights is the basic question: can
courts bring about social change? Following in the tradition of empirical examin-
ation of rights in particular social contexts, the 1990s saw the publication of two
important empirical works on the question of the utility of rights, Gerald Rosen-
berg’s The Hollow Hope (1991) and Michael McCann’s Rights at Work (1994).
McCann and Rosenberg come to very different conclusions about the role of rights
in America, yet both books are deeply empirical, in the sense that they marshal and
analyze much empirical data about legal rights and their effects on the social world.

Although his inquiry is not specifically about legal rights per se, in his study of
the Supreme Court, Rosenberg uses three case studies to examine the United
States Supreme Court’s ability to produce social change. Based on his study of
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Roe v. Wade, Brown v. Board of Education, and a variety of environmental cases,
Rosenberg ultimately concludes that courts do not have the requisite institutional
capacity to produce social change. He argues that the legal rights guaranteed by the
cases he examines are products of the social movements in which they are embed-
ded. Rosenberg’s three case studies led him to conclude that the court has little or no
capacity for social change (except in very circumscribed circumstances). In fact, the
important “successes” of the civil rights movement, the prochoice movement, and
the environmental movement were accomplished through political action, and court
action lagged behind. In his view, rights (at least judicially enforced ones) do not
matter or they matter very little in promoting social change. Indeed, Rosenberg
argues that the lure of litigation serves to drain important resources from other,
potentially more meaningful, avenues for social reform.

Rosenberg’s thesis drew heavy criticism from other social scientists, who criticized
Rosenberg for using questionable data (McCann, 1993) and for developing an
instrumental model of rights and their relationship to social change. Several scholars
developed new empirical evidence demonstrating the utility of law and rights,
especially in the struggle for civil rights in the United States (Donohue and
Heckman, 1997; McCann, 1994; Smith and Welch, 1997).

McCann’s book is a study of pay equity reform in the workplace and his question
is slightly different than Rosenberg’s. Rather than inquiring if rights work to bring
about social change, McCann examines how rights work at multiple phases of a
reform movement. This difference allows him to be attentive to the subtle and
unintended consequences of rights, not just for social change, but also for people’s
consciousness; the role rights discourses play in arguments; and the role of rights in
mobilizing individual actors who are part of social movements. He examines the
influence of rights and law generally in four phases of legal mobilization: movement
building, the struggle to compel formal changes in official policy, the struggle for
control over actual policy reform, and the transformative legacy of legal action. In
each phase and for each player in the movement, legal rights hold different promises,
pitfalls, and power. McCann’s respondents indicate that legal rights “raise expect-
ations” (McCann, 1994: 64), provide a legal language in which to claim harms
(p. 65), and thus serve to catalyze a social movement. McCann recognizes that legal
reform movements will be more or less successful given a variety of structural and
material supports. Variation in supports (such as perceptions of political opportunity
and organizational resources) helps to explain variation in the effectiveness of social
movements.

McCann concludes that rights are very important for social movements, not just
for legal successes, but also for individual actors in those movements. If an individ-
ual is motivated to take some action by the idea that they have a “right” to
something (in this case equal pay), rights have effects. The action may be as small
as challenging someone in an argument or as large as organizing a labor union, but
the concept of rights reinforces their claims in the face of powerful opposing forces.
McCann’s examination of the subtle, but cumulative, effects of rights on individuals’
consciousness and actions is a telling example of how the study of formal legal rights
only in legal settings misses a lot of the work rights do — in the minds of individuals,
in private conversations, and in larger social movements.

Rosenberg’s and McCann’s empirical studies each teach us important things, even
though they ultimately represent opposing perspectives on the utility of rights for
social change. Because rights are claims that often are vindicated in court, Rosenberg
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makes an important contribution by demonstrating the institutionally imposed
difficulties that courts face in attempting to bring about social change. McCann, in
contrast, makes an important contribution by showing how rights work to shape
action in legal and nonlegal settings, such as the workplace, in union organizing, or
in social movement activity. While Rosenberg and McCann reach different conclu-
sions, they advance the understanding of rights by illuminating the mechanisms
through which rights claims relate to the social world.

More recently, scholars of social movements have begun to combine these ana-
lyses to examine the mediating influences of culture, institutions, and ideologies on
right’s utility in social movements. Jonathan Goldberg-Hiller’s case study of same-
sex marriage convincingly argues that the effectiveness of rights-based social move-
ments has privileged the “structural consequences” of rights at the expense of the
social, cultural, and institutional contexts in which rights operate (Goldberg-Hiller,
2002).

The McCann—Rosenberg debate over the question of the utility of rights for social
change raises a broader question about the role of rights in a social movement. The
study of social movements primarily addresses the political opportunities that give
rise to social movements, the mobilizing structures through which social movements
organize, and the framing processes through which organizers define their move-
ment and its goals (McAdam, McCarthy, and Zald, 1996). Those who think of
rights as important engines for social change may believe that rights embody
promise for accomplishing social change (a political opportunity), that rights are
an effective way to capitalize on this promise (mobilizing structure), or that the law
is an effective way to “frame” a particular problem. The extent to which a move-
ment should invest in law (as opposed to other avenues for change) can be the source
of significant controversy among participants in social movements. This was the case
when the NAACP Inc. Fund proposed and ultimately undertook the litigation
strategy that led to Brown v. Board of Education (Cruse, 1987). Moreover, scholars
of rights demonstrate that pursuing a rights strategy can factionalize an interest
group. Setting an agenda in terms of rights can normalize some members of the
community (those who favor gay marriage, for example), effectively excluding
the more radical fringe of a movement (Warner, 2000), making the decision about
the utility of a rights strategy all the more difficult.

Another way to consider the utility of rights in a social movement is to understand
the role of lawyers and litigation-based strategies in efforts at social change. A strong
material base is important for the success of any social movement. For those that
employ a litigation or rights-oriented strategy, this means lawyers. A thriving area of
research in this vein is the literature on cause lawyering (Sarat and Scheingold, 2001,
1997). Cause lawyers are those ideologically dedicated to their political cause, who
pursue it despite financial and professional impediments to doing so. Empirical work
on cause lawyers helps us understand the ideological motivation of lawyers commit-
ted to social change through legal strategies (Menkel-Meadow, 1998; Polikoff, 1996),
the institutional and organizational contexts in which they operate, and how this
varies cross-nationally (Dotan, 1998; Hajjar, 1997), as well as how it varies according
to political ideology (Heinz, Paik, and Southworth, 2003; Southworth, 2000).

The literature on cause lawyering, which details both successes and failures,
demonstrates the importance of the study of rights in social movements. These
studies demonstrate that the social organization of lawyers is another variable that
mediates the relationship between rights and social change.
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Comparative and transnational studies of rights

The comparative and transnational study of rights embodies two areas of related
research. Comparative studies of rights focus on the domestic political affairs of
various countries and the work rights can do in those contexts. Transnational
research in the field of rights examines the effort by the global community to
advance or resist rights — most notably human rights — around the world.

Much of the empirical scholarship on the “rights explosion” focuses (perhaps
disproportionately) on the United States, and even more specifically on the civil
rights movement in the United States. However, comparative research about the
“rights explosion” demonstrates that it is not a uniquely American phenomenon;
legal rights are used to advance social causes in many countries (Epp, 1998;
Feldman, 2000; Heyer, 2000, 2001; Sarat and Scheingold, 2001), even in countries
in which cultural and legal norms are less adversarial than in the United States (Epp,
1998; Feldman, 2000; Ginsburg, 2002).

The comparative perspective on the use of rights in social movements also sug-
gests that the success of such movements is dependent on a number of factors
beyond the strength of the rights claim itself. Moreover, this literature reveals that
rights transform when they are imported into difference cultural and sociopolitical
settings (Ginsburg, 2002; Heyer, 2000, 2001).

In addition to understanding the use of rights in domestic politics cross-nationally,
scholars of transnational rights movements study rights in an international context.
Scholars of international rights movements entertain differing opinions about the
utility of rights in the global context. Pressure can be brought to bear by the
international community on governments or transnational actors such as corpor-
ations to advance social causes including human rights, the environment, and
women’s rights. A variety of international organizations are involved in global rights
movements. The World Bank and the International Monetary Fund often use their
influence to protect and define property rights on the international stage. Other
nongovernmental organizations (NGOs) such as Amnesty International and the
individual activists in such organizations pursue rights strategies via campaigns
that put pressure on sovereign states to improve conditions within their borders.
This global activist community, focused on myriad substantive rights, has become
more powerful in the last two decades because of cheaper air travel, improved
communication technologies, and stronger international networks (Keck and
Sikkink, 1998: 14).

Globalization theorists disagree, however, on the promise for influencing condi-
tions within nation-states when pressure is brought to bear by the global community.
Some argue that global cultural forces constitute state action and form (Meyer, Boli,
Thomas, and Ramirez, 1997; Meyer and Hannan, 1979) and can quite significantly
affect domestic politics. Other globalization scholars see transnational civil society
as “an arena of struggle, a fragmented and contested area” (Keck and Sikkink, 1998:
199). Actors in this arena nonetheless ultimately employ networks of transnational
actors to transmit enlightened ideals to international actors including governments
(Sikkink, 1993). These lawyers and activists are determined to “use law as an
instrument to promote the rights and advancement of disadvantaged populations
and to further social justice” (Golub and McClymont, 2000: 1).

Others are less optimistic about the positive influence of international law and
accompanying rights claims due to a variety of structural forces that can diminish
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the influence of transnational actors (Dezalay and Garth, 2001). Some argue that the
decline in sovereignty renders citizenship problematic in this new era (Sassen, 1996).
They worry about the hegemonic expansion of Western legal and cultural ideals on
cultures and nations with very different practices (Hardt and Negri, 2000). More-
over, the success of particular transnational rights movements ultimately seems
dependent on ties with the United States and therefore should be viewed with
some skepticism (Dezalay and Garth, 2001). Pressure for international law or global
human rights is, like other areas of transnational law, “reorganization and reshuf-
fling of hierarchies of positions, modes of legitimate authority, and structures of
power,” between and among international organizations, NGOs, and sovereign
states which means that rights have limited utility for social change in the face of
other powerful forces (Dezalay and Garth, 1996: 11). When systems of rights are
imported as mechanisms by which individuals can seek access to material benefits,
these systems displace existing systems of entitlement claims that may be effective
(Kagan, Garth, and Sarat, 2002).

The global context provides a compelling arena in which scholars can examine
the production of rights. Rights are socially constructed, the product of sociopoli-
tical struggle and compromise among powerful elites, making the history of the
emergence of particular rights important for understanding power, compromise,
and authority in context. Like the other arenas in which rights are invoked, context
matters for the meaning of rights in the global context. International discourses,
concerned as they often are with human rights, emphasize the idealized form of
rights as somehow universal. Yet empirical studies of rights in the transnational
environment show the relativity of rights in action. In a global context, rights can
be used to speak law to power but are themselves embedded in and even created
by power structures and relations. Thus, even though the power structures in
which rights conflicts are embedded in the transnational context can bolster the
claim to a right, the transnational contexts often make abundantly clear that
there is seldom consensus on what constitutes a right or how rights should be
implemented.

Although T have delineated these four different contexts for the empirical study of
rights, it must be understood that these four contexts are inextricably linked.
Obviously, individuals live and work in organizations that are governed by political
bodies that are operating in a global economy.

CONCLUSION

Scholars of law and society must continue to study the work of rights and the work
rights do. To do so, we should continue to analyze rights in social context(s), not just
in formal legal institutions. Scholars of rights must continue to go to these social
settings to examine the competing formal and informal systems, institutions, and
claims that define rights and produce or minimize their social effects. Scholars
should continue systematic documentation of the successes and failures to exercise
rights by rights-holders with careful attention to how social location (race, class, and
gender, to name just a few) affects these dynamics.

Empirical examination of the social world already has shown that rights work
differently for different people in different contexts. Rights may be important legal
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constructs that allow the powerless to challenge or resist the more powerful, but the
empirical scholarship demonstrates that the most powerless and the systematically
disadvantaged are less likely to know they enjoy rights, are less likely to pursue their
rights, and are less likely to be successful when they do (Galanter, 1974). Moreover,
when rights are conferred on individuals in organizations, the organizational con-
text serves as a filter to reinterpret, render subordinate to managerial prerogatives
(and perhaps render meaningless) legal rights enjoyed by individuals. In social
movements, rights may be diverting resources from more fruitful avenues of social
reform. Finally, in the global context, legal rights are said by some to be the export-
ation of American hegemony to cultures with other models of dispute resolution,
different values, and different power relationships. But these characterizations rep-
resent only one side of the debate about the role of rights in social systems.

Rights also function as tools in social reform movements: they present strategies to
pursue in a litigation context; and they have the capacity to affect consciousness and
feelings of entitlement. Thus they have significant effects for individuals. Rights are a
mechanism by which individuals in organizations may override competing organiza-
tional prerogatives. The notion that one enjoys a legal right may be the incentive for
an individual to join or even form a coalition of like-minded individuals to pursue
social change. Moreover, once a social movement has begun, legal rights may be
a powerful way to affect social change. Finally, in a global context rights may be a
very useful way for the international community to influence government actors on
issues of social justice, environmental quality, and democratic participation.

It is the complex and contradictory character of the role of rights in social
processes that is the great challenge and promise of critical empirical studies of
rights. The empirical understanding of rights is crucial because rights are inextric-
ably linked with substantive justice and equality. Neither political theorists nor
sociolegal scholars can afford to ignore this connection.

Note

With special thanks to the people who provided helpful comments including Catherine (KT)
Albiston, Bryant Garth, Tom Ginsburg, Katharina Heyer, Bonnie Honig, Kay Levine, Ann
Lucas, Tracey Meares, Robert Nelson, Austin Sarat, and Ben Steiner. Adriene Hill provided
excellent research assistance.
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Consciousness and Ideology

PaTriciA Ewick

From their roots in nineteenth-century social theory, consciousness and ideology
have had an uneasy relationship. As initially conceived, consciousness and ideol-
ogy were opposed to one another. Whereas ideology represented the concealment of
power, consciousness entailed its unmasking. In this classical tradition, both con-
cepts were ideational. Ideology was associated with systems of beliefs that natural-
ized inequality. Consciousness, by contrast, was the awareness, held by individual
subjects, that these beliefs were distorted, partial, and interested. So perfect was this
opposition that the phrase “false consciousness” came to be synonymous with
ideology, a conceptual inversion that created identity.

As the concepts have developed during the twentieth century, ideology and
consciousness are no longer understood to be necessarily opposed to one another.
As with so many other conceptual couplets (structure/agency or power/resistance),
elements that were initially conceived of as distinctive and opposed have been
construed as internal components of a larger process of social construction. For
instance, while there is still much that is contested about the nature and meaning of
ideology, there is an emerging consensus over what it is not. Few contemporary
sociolegal scholars would claim that ideology is a grand set of ideas that in its
seamless coherence imposes belief. It is not, in other words, a system of ideas that
strictly determines what people think, that is, their consciousness, false or otherwise.
In fact, the most promising reformulations of ideology propose that it is not a body
of abstracted ideas at all (static, coherent, or otherwise). Rather, ideology is a
complex process “by which meaning is produced, challenged, reproduced, [and]
transformed” (Barrett, 1980; 97; see also Bahktin, 1987; Billig, 1991; Steinberg,
1991, 1999). Construed as a process, ideology shapes social life, not because it
prevents thinking (by programming or deceiving people into a state of resignation or
complacency), but because ideology actively invites thinking. In order to remain
viable, ideology has to be lived, worked out, and worked on. It has to be expressed
and applied and challenged. People have to use it to make sense of their lives and the
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world around them. In order to be a source of meaning and sense making, ideology
must be polysemic, open, varied, and complex. Without these qualities, it would be
useless and wither; or it would become a source of derision, fear, or ridicule. It
would, in short, cease to be ideological.

Consciousness likewise figures prominently in this process of social construction.
First, it too has been expanded to denote more than ideas that individual knowers
have about power and inequality. Consciousness represents participation in the
production of the very social structures that generate the degree and types of
inequality existing in a society (Ewick and Silbey, 1997). In this sense, legal con-
sciousness entails both thinking and acting: telling stories, complaining, lumping
grievances, working, marrying, divorcing, suing a neighbor, or refusing to call the
police. Through the circuitry of social practice, the boundary between structure and
agency is blurred. With this blurring, consciousness is dislodged from the mind of an
individual knower insofar as knowing always entails the invocation of cultural
schemas and deployment of differentially available resources. It, in other words,
emerges out of, even as it shapes, social structures.

Presented in this way, ideology and consciousness appear as similar, if not the
same. Both are dynamic, cultural productions that have no virtual existence outside
or apart from the words, deeds, and interactions that constitute social life. However,
there remains a single crucial difference between consciousness and ideology. That
difference is power. Ideology articulates power insofar as it embodies what Dorothy
Smith has called procedures for “not knowing.” This conceptualization of ideology
actually retains an element of concealment. But, emerging out of a constitutive
theory of law, this understanding of ideology deftly avoids making any claims
about a foundational truth that can be opposed to ideology. Ideology, it is proposed,
inheres in the processes or form of concealment, rather than in the content of that
which is concealed.

In this essay, I will explore recent empirical research on consciousness and ideol-
ogy in order to examine the various “procedures for not knowing” that comprise
legal ideologies and assess the utility of these conceptual reformulations for socio-
legal studies.

CLASSICAL AND CONTEMPORARY FORMULATIONS OF
IDEOLOGY AND CONSCIOUSNESS

The starting point for most discussions of ideology and consciousness is typically the
Marxist formulation of the terms. In the German Ideology (1970), Marx and Engels
characterize ideology as a form of cognitive distortion, a false or illusory representa-
tion of the real. In this rendering, ideology is equated with the realm of the ideal.
Ideologies operate to explain history according to philosophy and religious systems.
Accordingly, they disguise the material interests embedded in the operation of
society. Ideology thus operates to prevent men and women from perceiving the
real conditions of existence, or their own “real” interests as they might find expres-
sion in those conditions.

Overcoming the ideological, for Marx, required a “study of actuality,” or the
empirical examination of the practical relations of everyday life. Such a study would
explode the illusion of the ideal, revealing the embedded material interests that
obscured the so-called actual. From the point of view of historical subjects of such
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ideologies, this would lead to class consciousness, or an appreciation and realization
of these interests. Laboring under the illusions offered by religion and philosophy
was, by contrast, to have false consciousness. Thus, for Marx, consciousness either
sustained (false) or penetrated (class) ideology.

In contemporary sociolegal research, ideology and consciousness remain robust
and central concepts. Indeed, given the focus of sociolegal scholars on power,
culture, language, and ideas, the concepts are indispensable. And, although there
are few strict adherents to classical Marxist formulation of the terms, aspects of this
view of ideology and consciousness appear in many contemporary sociolegal ac-
counts. Some contemporary Marxist structuralism, for instance, treats ideas, includ-
ing cultural symbols and narratives, as a superstructural residue of material
conditions that serves the interests of the elites.

Following from this perspective, law and legal consciousness are considered
epiphenomena insofar as a particular social and economic structure is understood
to produce a corresponding or appropriate legal order, including legal subjects.
Work in this tradition often describes how the needs of capitalist production and
reproduction mold legal behavior and consciousness. Studies focus on the produc-
tion and practice of law, its accommodation to class interests, and the inequities
that result.

For instance, Chambliss (1964) links the emergence, dormancy, and reemergence
of the law of vagrancy to the changing needs of a ruling class. He describes how a
decline in labor supply and the consequent pressure for increasing wages following
the Black Death was opposed by the landed gentry through the passage of laws
against vagrancy. These laws prohibited travel from one community to another, thus
tying laborers to the land. As feudalism broke down, such laws were no longer
needed and remained largely unenforced for the following century. Eventually, in the
sixteenth century during a period of expanding trade, vagrancy laws were resur-
rected and revised to function as vehicles for policing and regulating the public roads
where commercial traffic in goods and persons had become common. Whereas
initially the focus of the statutes was on the “idle” and “those refusing labor,” in
the sixteenth century their emphasis was on “vagabonds” and “rogues.” As the needs
of the economic system and the material interests of the ruling class changed, so too
did the law of vagrancy.

Late twentieth-century sociolegal scholars largely rejected this version of ideology
as merely an epiphenomenal expression of underlying class domination, identifying
a number of problems with the concept. Perhaps most troublesome has been the
Marxist legacy of ideology as illusion or as a form of “false consciousness” (Hunt,
1985). The main reason for contemporary unease with the idea of false conscious-
ness has been the rejection or questioning of the existence of an underlying truth, in
an Enlightenment sense of an objective reality. Indeed, many of the dualities that
characterized the ideological critiques of the nineteenth and early twentieth century
(science/ideology, real/ideal, subject/object) have been disputed or rejected by con-
temporary scholars. Most significantly, they have rejected the possibility of a system
of ideas and symbolic forms that misrepresents a social reality that exists prior to or
independently from those ideas (Thompson, 1990).

A corollary of this criticism, insofar as it questions the notion of distortion or
concealment, is the charge that ideology as false consciousness misrepresents or
underestimates the degree to which subjects see through prevailing power relations.
Subjects are instead reconceived of as being conscious of the power relations that
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suffuse their everyday social interactions. This insight has led sociolegal scholars to
examine the consciousness of legal subjects as a terrain of struggle, contestation,
inventiveness and resistance, rather than as a repository of ideological representa-
tions received from above. Legal subjects are seen as being much more actively
engaged in ideological processes of both reproduction and resistance. In interactions
with legal authorities as well as with one another, individuals invoke, comment
upon, reject, and revise the symbolic meanings that comprise the ideological. In
doing so, they creatively constitute — sometimes knowingly and sometimes unknow-
ingly — the situated power relations within which they act (Bumiller, 1988; Ewick
and Silbey, 1995, 1997; Sarat, 1990; Scott, 1985, 1990).

Finally, scholars have reconsidered the relationship of ideology to dominant
classes. Empirical analysis of law creation, interpretation and enforcement has
demonstrated that ideology is not aligned in an a priori way with a particular or
single set of dominant interests and imposed downward upon the masses. This is to
say, no particular set of ideas is ideological, per se. According to Hunt (1985: 16),
“The class dimension of ideology is not an intrinsic property of words or concepts,
but instead arises from the way in which ideological elements are combined and
interrelated. Ideologies are not to be treated ‘as if they were political number plates
worn by social classes on their backs’ (Poulantzas, 1975).”

One solution to the problems associated with the concept of ideology as epiphe-
nomenal illusion has been to abandon the notion of ideology as “ruling idea,” and
simply equate it with “idea,” or to be more precise, contested idea. Ideology loses it
pejorative connotation and assumes a more neutral and descriptive bent. In this
formulation, ideology becomes synonymous with “system of ideas,” “system of
symbols,” or “system of beliefs.” Ideology is seen as animating social action, but it
is not aligned with any particular type of action, political project, or set interests.
Ideology, here, assumes a pluralist and democratic quality. What is achieved by
democratizing ideology is a recasting of subjects as conscious actors who are active
in the process of making sense of the world and their experiences. For instance, Sally
Merry has characterized ideology as a

set of symbols and meanings by which individuals make sense of their world and
their experience, suggesting that it is neither false nor true, but one of a range of
ways of making the world coherent. Cultures provide multiple and competing sets of
symbolic forms and meanings from which individuals choose. These symbolic systems
are subject to redefinition through experience and changes in the social system itself.
(Merry 1985: 61)

While this move avoids some of the pitfalls associated with earlier uses of the
ideology, it falls headlong into a number of others. Most notably, this approach to
ideology neutralizes the term by severing its connection to power and subordination.
Unfortunately, stripping ideology of its negative aspects leaves unanswered many of
the problems that it was initially formulated to draw attention to, questions such as
domination, inequality, and social reproduction. For instance, in her critique of this
approach, Silbey (1998) observes that focusing on the freely choosing subjects fails
to take into account the ways in which power and privilege are embedded in insti-
tutions and language: “Unfortunately, the emphasis on the choosing subjects
selecting from tool kits of available symbols, metaphors, and strategies elides the
actions of collectivities seeking to privilege their vision of the world as reality, and
the efforts of others in turn to find the means to resist such attempts” (p. 282).
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Adopting a definition of ideology that equates it with a “system of beliefs” relieves
many of the tensions that inhere in the classical concept of ideology. But the solution
comes at a high price. Ideology loses most of its critical capacity, and thus its
usefulness as a social scientific concept.

More recently, efforts have been made to salvage the critical capacity of the term
and not abdicate its association with power. These reformulations retain the idea
that ideologies legitimate and reproduce social inequality, without making any
explicit assertion that (1) there is a real underlying truth that is being obscured,
(2) subjects’ consciousness is passively and automatically reflective of ruling ideolo-
gies, or (3) ideologies are necessarily aligned with the interests of one class. The most
promising of these formulations have conceived of ideologies as operating not by
concealing or masking the truth, but through the artful production of truth.

IDEOLOGY AND DISCOURSE:
THE ARTFUL PRODUCTION OF TRUTH

Reformulating ideology in such a way as to recognize it as a creative and constitutive
process parallels Foucault’s reconceptualization of power (1977). Whereas Foucault
asks us to consider power as a productive capacity, a similar claim has been made
about ideology. Rather than focus on it as a camera obscura, it is increasingly
understood to be a lens, providing not just an (inverted) vision of the real but
actually producing the real. This claim grows out of the social constructivist or
constitutive theory of social life. Within this framework, consciousness and ideology
are understood to be part of a reciprocal process in which the meanings given by
individuals to their world become patterned, stabilized, and objectified. These
meanings, once institutionalized, become part of the material and discursive systems
that limit and constrain future meaning making.

This view of ideology recognizes that it does not simply operate alongside domin-
ation; it is not simply a tool to be used to hide or create a distraction from the real.
Rather the social meanings that we define as ideological are constitutive of domin-
ation. We can thus define ideology as “the ways in which meaning serves, in
particular circumstances, to establish and sustain relations of power which are
systematically asymmetrical” (Thompson, 1990: 7).

It is important to note that, in this definition, ideology is not defined by its content.
It can only be recognized within particular sociohistorical contexts and, more
specifically, by its operation within those contexts. In short, ideologies are known
in terms of their effects. A particular set of meanings can only be said to be
ideological insofar as it “serves” power (Thompson, 1990). The emphasis is thus
on the active verb serve, reminding us that ideological analysis can only take place
by examining the particular situational contexts in which struggles over meaning
occur and paying attention to how those struggles contingently stabilize power.

Focusing on ideology as a process of meaning making necessarily implicates an
examination of discourse, or “the process and product of socially situated and
institutionally ordered ways people communicate their representations of lived and
imagined realities” (Steinberg, 1999: 743). Generated through discourse, ideology is
interactive and embedded in particular social contexts (see Bakhtin, 1987;
Umphreys, 1999). Being interactive suggests that the meanings produced through
this process are never singular or fixed, but are continually available for interpretive
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innovation, or deployment in new settings or for unanticipated purposes. Being
socially situated, however, suggests that the possibilities for meaning making are,
while open, also constrained. In part, the constraints reflect past discursive practices
that have become institutionalized. Rules of evidence and cross-examination in a
criminal trial illustrate such institutionalized constraints. Constraints may also
reflect the sedimentation of meaning that is imported into any given setting. As
Bakhtin observed:

The living utterance, having taken meaning and shape at a particular historical moment
in a socially specific environment, cannot fail to brush up against thousands of living
dialogic threads, woven by socio-ideologic consciousness around the object of the
utterance, it cannot fail to become an active participant in social dialogue. And not
all words for just anyone submit equally easily to appropriation...many words stub-
bornly resist, other remain alien. (Bakhtin, 1987: 276)

The fact that some words resist appropriation, or remain alien, suggests that past
struggles over the word have privileged some meanings and suppressed others
Observing that discourse is principally organized around practices of exclusion,
Mills writes, “Whilst what it is possible to say seems self-evident and natural, this
naturalness is a result of what has been excluded, that which is almost unsayable”
(1997: 12). It is generally recognized that, while the particular content of ideology
cannot be specified ahead of time, its effects will be to make that which is arbitrary
appear inevitable and natural. In this way, the contingency of power and hierarchy
are stabilized through the processes of “not knowing,” an essential part of the artful
production of truth.

Law is, of course, an ideological discourse par excellent in that it is in the business
of meaning making. As many scholars have noted, the law shapes our lives in ways
that are rarely recognized. It invests us with identities and subjectivities, it shapes the
physical and material world we live in, and it explicitly establishes rules and
practices of other institutions. Finally, law is deliberately designed to operate as a
“terrain of struggle.” Much of the law — its organizations, professional practices, and
rules of procedure — operates as an arena in which the dialogic conflicts are fought.
Most importantly, however, presenting itself as a “referee” in these struggles, the
legal system denies that it is an active or interested participant in the struggles. Thus,
legal decisions and meanings are ideological precisely because they appear to be
nonideological.

MobDEs OoF LEGAL IDEOLOGY

The reformulation of ideology as a process of meaning making that serves power has
had significant empirical consequences and conceptual ramifications. It has led to a
body of sociolegal research that considers the “ideological effects” of certain prac-
tices and discourses. The phrase “ideological effects” is a somewhat cumbersome
locution, but one that usefully emphasizes and makes explicit the contingent and
transactional nature of ideology. Moreover, an attention to ideological effects has
directed attention away from content of ideology toward a specification of tech-
niques and forms through which meaning is made and deployed in the service of
power. What Ronen Shamir wrote generally of law and society research, we might
say of law and ideology: “an important achievement of recent sociolegal scholarship
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on law...is that it portrays the form of law, rather than its specific content, as the
deeper layer of its mode of operation” (1996: 235).

John Thompson (1990) has identified five modes through which legal ideology
operates and has linked each of these with typical forms of symbolic constructions,
although he acknowledges that these forms of symbolic constructions may be
associated with any or all of the various modes. Still, without making a claim
about the exhaustivity or exclusivity of this catalog of forms, I would argue for
the utility of such a typology. The analytic purchase of defining the form of ideology
consists of its ability to specify how ideology artfully generates truth and creates
ways of “not knowing” by suppressing alternative meanings, without reference to
the content, or what, of ideology. This approach thus avoids some of the recurring
problems of the concept, without sacrificing its critical role in explaining systematic
asymmetries. Furthermore, by asking how ideology works we are denoting a process
or a technique. Focusing on the various ideological forms invites us to examine the
operation and effects of these techniques. It requires that we understand ideology
and consciousness as ongoing participatory activities that over time constitute
particular social and historical worlds.

Legitimation

Prominent, and most familiar, among the ideological modes of operation is legitim-
ation. Legal ideologies and corresponding legal consciousness are ways in which
social organizations produce the means of authorizing, sustaining, and reproducing
themselves. By focusing on the legitimating effects of law, research describes the
ways in which law helps people see their worlds, private and public, as both natural
and right. In short, ideologies legitimate systematic asymmetries by depicting situ-
ations as worthy of support.

A principle strategy of legitimation, at least since the last century, is rationaliza-
tion, or the application of logic and a positivist epistemology such that the resulting
relations of power appear inevitable, and thus inarguable. For example, in their
examination of a moral panic over mugging that occurred in England during the
1970s, Hall, Critcher, Jefferson, Clarke, and Roberts attach considerable signifi-
cance to the use of statistics by politicians and journalists: “Statistics — whether
crime rates or opinion polls — have an ideological function: they appear to ground
free floating and controversial impressions in the hard, incontrovertible soil of
numbers. Both the media and the public have enormous respect for ‘the fact’ —
hard facts. And there is no fact so ‘hard’ as a number...” (Hall et al., 1978: 9;
italics in original). Similarly, Jonathan Simon (1988) has written of the ideological
effects of “actuarial practices” whereby the collection of data and use of seemingly
neutral statistical techniques create categories of persons who then become the
object of social control. Thus women, by virtue of their longer life expectancy
compared to men, become a category for setting insurance premiums; or high rate
offenders give rise to a typical profile, which becomes the basis for criminal justice
policy. Moreover, because these techniques create subpopulations based on statis-
tical features of a population, rather than on interactive communities, these practices
disable traditional forms of resistance and collective protest. Most significantly,
these techniques are politically powerful, in part, because they seem to be uncon-
nected to political projects, and are lodged squarely in rational analysis of data.
Simon observes:
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Actuarial techniques play a central role in a proliferating set of social practices. They
are at the same time a regime of truth, a way of exercising power, and a method of
ordering social life. Actuarial practices have not seemed very important nor attracted
much interest from social observers in part because they are already so familiar, and in
part because they fit so unobtrusively into various substantive projects (e.g. educating,
hiring, premium setting) in which they are subordinated as a means to an end. Yet this
unobtrusiveness is precisely why they have become so important; they make power
more effective and efficient by diminishing its political and moral fallout. (1988: 772)

Appeals to legitimacy are also couched in claims to universalization, whereby
situations that benefit a class of individuals or groups are depicted as benefiting or as
available to all. Whereas actuarial practices create distinctions that seem inevitable
and thus legitimate, universalization achieves a similar outcome by denying differ-
ence. Balbus, for example, argues that certain features of liberal law, such as the
highly prized claims to formal equality and procedural justice, serve to buttress and
legitimate the inequality of the existing economic order. The formal equality instan-
tiated in due process rights provides “a stable and apparently neutral framework
from which bourgeois class interests in accumulation and profit maximization can
flourish”; but due process and formal equality also help convince the “propertyless
that they have the legal right and, hence, the real opportunity of rising into the
bourgeoisie” (Balbus, 1973: 6).

Narrative is also a powerful technique of legitimation. By presenting events in the
form of a story, depictions of the world are embedded in plots that unfold in a
particular and inevitable chain of events leading to a moral claim about meaning.
Research in a variety of settings has demonstrated the ideology effects of narrative
by illustrating how stories can contribute to the reproduction of existing structures
of meaning and power.

It is the narrative form, rather than the content of any particular story, that
constitutes the principle means through which narratives operate ideologically.
First, the ideological effects of narrative inhere in narratives’ ability to colonize
consciousness. Well-plotted stories cohere by relating various (selectively appropri-
ated) events and details into a temporally organized whole. The coherent whole, the
configuration of events and characters arranged in believable plots, preempts alter-
native stories. The events seem to speak for themselves. Narratives also sustain
power relations to the extent that they conceal the social organization of their
production and plausibility. Narratives embody general understandings of the
world that by their deployment and repetition come to constitute and sustain the
lifeworld. Yet because narratives depict specific persons existing in particular social,
physical, and historical locations, those general understandings often remain un-
acknowledged. By failing to make these manifest, narratives draw on unexamined
assumptions and causal claims without displaying these assumptions and claims or
laying them open to challenge or testing.

Dissimulation

Power is not only served through legitimation. It may also be served through
deception. Thompson’s use of deception as a mode of ideological operation appears
to replicate the false consciousness misstep of earlier formulations. Yet, as he
persuasively points out, so intent were social theorists on severing the connection
between ideology with falsity that they may have ignored the fact that, although not
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a defining characteristic, deception can be mobilized to sustain domination and
relationships of power. Dissimulation represents the techniques of concealment
and distortion that may be used to this end. Through such discursive strategies as
euphemism, displacement, and trope, meaning is deployed to distort or obscure an
alternative truth.

In her analysis of language and ideology in South Africa and the United States,
Mertz (1988) illustrates the operation of dissimulation in the official account of the
system of South African apartheid. Paying close attention to the words, phrases, and
texts used to describe the unjust history of white supremacy and black disenfran-
chisement, Mertz observes that “complex and ambiguous situations are glossed
authoritatively in single words; difficult political decisions and situations are ex-
pressed as simple and straightforward. Problems are not even acknowledged; in-
stead, declarative and assertive language is used to describe the setting as the
government wishes it to be seen” (1998: 671). She illustrates this by citing a
government publication.

The Government of the RSA (Republic of South Africa) is intensely aware of the special
problems that are created by an historical heritage that has placed the White nation in a
position of trusteeship over various underdeveloped Bantu people. In an artificially
integrated unified state, the Bantu would, as a result of their enormous backlog in
comparison with the Whites, be doomed to become a backward proletariat. .. How-
ever, by creating for each Bantu people the opportunity to grow into an independent
nation in a geopolitically acknowledged sphere of influence... the possibility that the
divergent interests of the groups concerned will lead to a continual political struggle for
power is obviated. (Mertz, 1988: 670).

The parallels to Israeli depictions of Bedouin settlements in the Negev are striking.
In his analysis of Bedouins under the law of Israel, Shamir (1996) cites a judicial
opinion denying the petitioners’ claims that a historical injustice had been commit-
ted. The opinion ends with an account of the situation that denies injustice in the
present by alluding to a history of primitiveness and backwardness and offers aid,
indeed salvation, through the promise of law’s order.

Under the circumstances, and with an overall perspective of the historical developments
that the Bedouins in this area experience, it is difficult not to sympathize with these
people and to feel a desire to help them in their distress, and it seems that this is also the
sentiment of the authorities.. . . But this sentiment cannot drive us to allow the existence
of constructions that were illegally constructed or to order the authorities not to
implement the law. (1996: 251)

In each example, a history of oppression is glossed over with phrases like “white
political leadership,” or “the historical developments that the Bedouins experience.”
In each example, systematic government policies designed to disenfranchise South
African Blacks or Bedouin nomads, are presented in the language of trusteeship or a
desire to help. In each example, the order imposed by the law is offered as an
alternative to chaos or continual struggle.

Displacement is another discursive strategy designed to dissimulate, without
necessarily deceiving. The strategy of displacement consists of invoking meaning
associated with one object, or developed in one context, to another object or
context. Referring again to Hall et al.’s history of moral panic in Policing the Crisis,
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the authors assign paramount importance to the transplantation of the idea of
mugging from its American context. The imported term carried a host of additional
associations and references that generated an abundance of meaning. Without the
supplement of associations — including the ideas of general social crisis and rising
crime rate of the United States — the panic, and the ensuing government campaign,
might never have occurred.

It is crucial to reiterate the point that euphemism or displacement, as well as other
rhetorical devices such as trope, do not represent the falsification or covering up of
truth. In other words, they are ideological, not because they destroy or conceal truth,
but because they generate meaning. Through the creation of meaning they come to
constitute the situations and relationships they depict. Subjugated, Bantu remain in
“underdeveloped” homelands. Denied their ownership claims, Bedouin remain
“uprooted.” Framed within the American example, a cluster of petty crimes gener-
ates moral and social panic. Ideologies, Greenhouse (1988) wrote, are thus self-
fulfilling. Therein lies their capacity to serve power.

Unification and fragmentation

Although Thompson presents unification and fragmentation as separate, they can be
arguably collapsed into a single category or mode. In one way or another, the
processes denoted by unification and fragmentation entail the symbolic construction
of social entities through the drawing of boundaries. Those boundaries, once drawn,
create the effect of within-group homogeneity and between-group difference. In
particular instances, the creation of groups and persons that result from this process
inhibit the possibilities of discursive challenge that might otherwise develop across
groups. In other instances, the boundaries enhance conflict and dispute between the
constructed groups, deflecting efforts to resist power-holders. Finally, when the
groups are arranged in a hierarchy of value, the resulting categories come to
legitimate differential treatment that preserves inequality.

We can see both fragmentation and unification operating simultaneously in the
discursive struggle over the meaning of welfare. According to Williams (1998), with
the passage of the 1996 Personal Responsibility and Work Opportunity Reconcili-
ation Act the federal entitlement to cash assistance for poor single-parent families
was eliminated. Central to this political outcome was the rhetorical association of
“entitlement” with the right of poor people to receive governmental benefits. Using
the term entitlement to describe the transfer of benefits to the poor strongly implied
that these payments were a legal innovation and distinct from the multitude of other
entitlements guaranteed to all citizens by our legal system. Much of private law,
contract, and tort law, for instance, is based on the legal concept of entitlement. The
state, by establishing these seemingly neutral, market-structuring background rules,
effectively creates and preserves inequality even as it denies doing so. Characterizing
welfare “entitlements” as an aberration in American legal culture discursively pro-
duced an outgroup of welfare recipients whose dependency upon the state seemed to
distinguish them from “hardworking” Americans (Williams, 1998: 579).

It is important to note that an extreme, or limiting, case of fragmentation is
achieved when social action is understood in entirely individual and nonrelational
terms. The individuation that underwrites capitalist economy in general, for in-
stance, protects the resulting inequality and asymmetries in power by impeding the
development of challenging groups such as labor unions. Thus by characterizing
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wage earners as “independent” and “autonomous” (in a sense, constructing a
boundary around the individual worker as the only real or authentic social entity)
the law deflects attention from the structural inequities produced by the market.
Following this line of reasoning, critical legal theorists have focused on the ideo-
logical effects of rights discourse in this regard. Observing that the recognition of
legal rights is premised on such a radical individuation, they contend that liberal
legal celebration of rights actually disempowers the individual. As Gordon notes,

[TThe rhetoric of rights can be dangerously double-edged, as the black civil rights
movement has discovered. Floored entitlements can be turned into ceiling. Formal
rights without practical enforceable content are easily substituted for real benefits.
Anyway, the powerful can always assert counterrights (to vested property, to differen-
tial treatment according to “merit,”...) to the rights of the disadvantaged. (Gordon,
1998: 657)

Reification

A final mode of ideology that I would like to discuss in this essay is reification. In its
various guises reification always involves the denial of “a social and historical
character of social-historical phenomena” (Thompson, 1990: 65). Rather than
perceive law and legality as a constellation of related actors and actions, objectified
in particular material forms and enacted by historical subjects, it is perceived as
existing “out of history.” It is detached from human action and consciousness.
A reified world provides a dehumanized vision. In such a vision, law may find
expression in human action and intention; it may be “expressed” or “reflected” in
a judge’s pronouncement, a jury’s verdict, or a jailer’s keys, but it is only incidentally
related to such enactments. The observable, discrete, and particular world of human
social interaction becomes a vessel or container for the legal, which is understood to
exist independently from these forms.

Reification is achieved through abstractions that aggregate concrete historical
actors and actions into a transcendent entity detached from the original. The process
is complete when the abstraction itself is concretized, endowed with the ontological
independence of a thing that exists separately from the empirical manifestations that
gave rise to it.

In his history of “the most famous tort case of modern times” (Palsgraf v. Long
Island Railroad Company), John Noonan (1976) traces the processes of reification
that shaped the selection of “facts” that led up to (i.e., “determined”) the judicial
decision. The appellate decision denied Mrs Palsgraf recovery for the injury she
suffered when a scale toppled over and struck her on the platform of Long Island
Railroad on a hot August morning in 1924. As the case was rendered in both judicial
opinion and in subsequent commentary, no mention is ever made of Mrs Palsgraf’s
age, marital status, or occupation, of the extent of her injury, of its effect on her
children, of the financial burden she suffered, of the defendant, its assets, of the legal
ordeal Mrs Paltsgraf endured, of the various counsel involved, or of the person of the
judge (Benjamin Cardozo).

Instead, through the various decisions, arguments, and opinions that we call the
legal process, an underlying rule was distilled from these events. “Many a common
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law suit can be lifted from meanness up to dignity,” Cardozo wrote, “if the great
judge is by to see what is within.” The “rule” that was distilled from the messy events
of that August morning assumed the following form as it appeared in Restatement of
Torts as an Illustration of Clause b of the rule:

A, a passenger of the X and Y Railway Company, is attempting to board a train while
encumbered with a number of obviously fragile parcels. B, a trainman of the company,
in assisting A does so in such a manner as to make it probable that A will drop one or
more of the parcels. A drops a parcel which contains fireworks, although nothing in its
appearance indicates this. The fireworks explode, injuring A’s eyes. The railway com-
pany is not liable to A. (Noonan, 1976: 150)

As this example illustrates, much of the transformation involved in reification is
achieved through textualization, or writing, inscription and other modes of encod-
ing communication that permits its extraction, preservation, and retrieval separated
from ongoing interaction. As Dorothy Smith observed, “texts speak in the absence of
speakers” (Smith, 1990: 210). And it is this capacity that imparts to texts the power
to transcend time, place, and social interaction, and, in so transcending, to seem
to determine the actions of historical actors who are necessarily caught in place
and time.

Textuality, for instance, confers authority to the judge’s printed opinion through
the system of precedents. To bind current decisions by prior decisions, and to
distinguish later precedents from earlier precedents, requires a record and the
valorization of the record. “Lawyers are trained not even to think of the reality of
the case and therefore, to pay attention to only the printed version of what occurred.
As a result, over time, it has been forgotten that the printed opinion is only a
representation of reality” (Katsh, 1989: 36).

Textuality also defines the grounds of participation in the modern trial. The
texuality of law demands that “the trial’s result must endure the way a written
text endures,” James Clifford observes in his account of the Mashpee Indian land
claim trial. Plaintiffs “represent themselves through scripted exchanges with attor-
neys, in statements for the record,” depositions become the grounds for interro-
gating and perhaps discrediting persons in proceedings witnessed. The law has come
to reflect the “logic of literacy of the historical archive rather than of changing
collective memory” (Clifford, 1988: 329).

This feature of law has consequences for the distribution of social power, or
ideological effects. Strategically entering the law’s text is problematic for those
with few resources and little power. In his account of the Mashpee Indian trial,
Clifford observes the contradiction that led to the denial of their land claim. Without
an uninterrupted history of documented cultural practice, the Mashpee claim was
rejected. Yet this rejection, premised as it was upon a highly textualized view of
culture, was willfully blind to a century or more of adaptations and appropriations
that were necessitated by their subordination within dominant white culture. The
very cultural subordination that led to selectively abandoning aspects of their
cultural practice and adopting white culture (i.e., speaking English, dressing in
nontribal clothes, etc), disqualified the legitimacy of the Mashpee’s claim of cultural
integrity. Of course, had they been in a position to present their culture as a well-
preserved museum archive, they would no doubt have had sufficient power to retain
the lands they now claimed.
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CONCLUSION: REGAINING CONSCIOUSNESS

In the last few pages I have written a great deal about ideology and little about
consciousness. In concluding, then, I will be explicit about the role of consciousness
in the processes I have just outlined. Recall that in the classic understanding of
consciousness and ideology, the concepts stood in a profound relation of tension
to one another. Within a social world in which ideology prevailed, one lacked
consciousness, or was falsely conscious. By contrast, developing class conscious-
ness entailed overcoming ideology. Beginning with Marx himself, that simplistic
view of the relationship has been abandoned. In contemporary usages, ideology is
an effect, a contingent outcome of particular symbolic practices that generate
meaning.

The emphasis in this conceptualization on the active production of meaning
shifts our attention back to consciousness. Consciousness denotes participation
in that process. The need to constantly remake the world derives from the fact
that meanings are not fixed but are always dynamic. According to Steinberg
(1991) the dynamism derives from two sources: first, meaning is never wholly
fixed by the signs used to convey it. Because signs are polyphonic, when they are
embedded in a new context, what they mean can be challenged and changed.
Second, the meaning produced by signs is a result of their relationship to the larger
discourse of which they are a part. They never float free of their history, or of future
objectives.

Thus consciousness can neither overcome nor be colonized by ideology. Con-
sciousness, construed as an active process of meaning making, produces, reproduces,
or challenges ideology. Moreover, which of those various contingencies are realized
can never be theoretically stated. The relationship between ideology, consciousness,
and social structure is ultimately a result of particular social historical transactions
and can only be known and understood empirically. South Africa is no longer under
white rule. The Mashpee are once again in court. Reading John Noonan’s account of
Palsgraf v. Long Island Railroad generations of lawyers and judges know of details
of Mrs Palsgraf’s plight that were submerged in the judicial record. In short, defined
as a form of sense making that serves power, ideology is lived, worked out, and
worked on. It must be constantly invoked and applied and that means it is open to
challenge and contest. People use ideological forms to make sense of their lives. And
it is through that sense making that people produce not only those lives but also the
specific structures within which they live.
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Law in Popular Culture

RicHARD K. SHERWIN

A culture may be defined by the hold it has on us, how it holds us together in
association.
(John Rajchman, Le Savoir-Faire Avec L’Inconscient: Ethique et psychanalyse)

INTRODUCTION: WHAT 1S POPULAR LEGAL STUDIES?

Law embodies forms of communication, commemoration, and advocacy with
a singular institutional authority: its meanings are backed by the power of the
state. But law’s power, like its meanings, is all over: not only in formal venues,
such as courtrooms, legislatures, and government agencies, but also in everyday
social practices (Sarat, 1990). People absorb a broad array of stories and images
about the law, lawyers, and the legal system from books, newspapers, television
news programs, documentaries, docudramas, and feature films. We carry these
stories and images in our heads wherever we go, including voting booths and
jury rooms, where legal meanings — popular, formal, and mixtures of the two —
take effect.

There is a two-way traffic between law and popular culture. Real legal issues and
controversies give rise to popular legal representations just as popular legal repre-
sentations help to inform and shape real legal issues and case outcomes (Sherwin,
2000). Dramatic reenactments of notorious trials reach the screen at breakneck
speed. Consider the case of Erik and Lyle Menendez. Two major docudramas
about the case were produced, including reenactments of the crime, while the
brothers were still on trial for the murder of their parents. Both movies aired after
an initial mistrial, and prior to the brothers’ second jury trial. Cognizant of the
impact that the docudramas might have on prospective jurors, defense lawyer Leslie
Abramson threatened to air a live interview with Erik Menendez on a competing
network directly opposite one documentary’s broadcast unless the producers incorp-
orated details more favorable to the defense. As Lisa Scottoline has written, “the
wall between fiction and reality has become porous as a cell membrane. With reality
passing through it to fiction, and fiction flowing back...into reality” (Scottoline,
2000: 656). Consider actress Julia Roberts’s portrayal of Erin Brockovich, fierce
champion of small-town victims of the toxic effects of polluted ground water in a
tort suit against a greedy and indifferent corporate defendant. No sooner is the film
breaking records at the box office than the real Erin Brockovich shows up in
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television ads seeking to defeat corporate sponsored tort reform proposals that
would place limits on tort damages.

But the blurring of Hollywood fictions and legal reality is occurring not only in
movie theaters and on TV screens at home. It is also taking place inside the
courtroom. Consider the prosecutors in real homicide cases who compare the
accused to film characters from Francis Ford Coppola’s The Godfather or Oliver
Stone’s Natural Born Killers. Or the state’s attorney who establishes a “knowing and
voluntary” waiver of Miranda rights based on the defendant’s familiarity with a
popular TV show (Kemple, 1993).

Of course, in one sense, the intermingling of truth and fiction in legal discourse is
nothing new. To paraphrase contemporary American novelist Don DeLillo, law
cases, like novels and theater, are all about reliving things. Lawyers are storytellers,
and the best, most compelling stories are the ones that adapt familiar narrative forms
featuring recognizable character types driven by ordinary feelings, motives, and
desires. Advocates who can integrate their case theory into an effective story form,
and play it out in court within evidentiary constraints, consistent with the applicable
law, are more likely to be persuasive before a jury than those who merely present
facts and recite black letter rules. The crime and the motive, the negligent act and the
pain and suffering that it allegedly caused, the broken promise and the lost profits
that resulted — none of these things exists, as a matter of law, unless and until they
have been proven, which is to say, until the decision maker, whether judge or juror,
believes them to be so. To succeed in this effort reliance upon the strength of
deductive and inductive logic alone will not do. Stories must be told, characters
evoked, states of mind laid bare. And that requires the fictional method, the imagin-
ary ground plot, the apt image — fruits of the advocate’s facility with the raw
materials out of which meanings are made, and made to stick in the decision maker’s
mind. In short, it requires familiarity with the resources of popular culture.

An important part of the advocate’s craft, therefore, is to be able to identify, as
well as present, the best available story under the circumstances. Perhaps it will be a
clue-building whodunit, like the one prosecutor Marcia Clark told during her
summation in the O.]. Simpson double murder trial. As she rattled off each clue,
there on a looming screen jurors saw yet another fragment of Simpson’s face click
into place: his opportunity to kill (click), his motive (click), the victim’s blood on his
socks and glove (click), the blood trail that he left at the scene (click). Until there it is:
the familiar face of O.]. Simpson. The mystery has been solved. Or perhaps the
sober, logical rhetoric of the state’s detective story will yield to a more animated
telling. Perhaps the story will become a hero’s tale in which systemic racism and
abuse of power will have to be resisted by an impassioned jury. This was the
narrative strategy of Johnnie Cochran in defense of O.]. Simpson. Cochran launched
the jurors on a heroic quest against “genocidal racism.” “If you don’t stop it [i.e., the
state’s cover-up] then who? Do you think the police department is going to do
it?... You police the police through your verdict,” he proclaimed. Or it might be a
transcendent narrative, a mythic tale of the founding of the American polity, like the
story told by defense lawyer Gerry Spence. Spence cast jurors along with his client
Randy Weaver as heroic defenders of Jeffersonian liberty against the tyranny of the
state in a case arising from the shooting of a federal marshal who came onto
Weaver’s property to arrest him for illegally manufacturing and selling a firearm.
“Go back to 1775 and the Continental Congress,” Spence told the jurors, “Jefferson
was there, Adams was there . .. They were just local guys doing their job, like you are
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local people doing your job...and they did something permanent and magnificent
and lasting, and that is what you will do with your verdict” (Sherwin, 2000: 57).

Popular conceptions, categories, emotions, and beliefs about law, truth, and
justice enter into the legal system in a variety of ways. They enter the law when
jurors substitute their own commonsense beliefs for confusing rules of law quickly
read by judges in jury instructions that go beyond the ordinary lay person’s ability to
absorb (Smith, 1991). Popular legal representations also enter the law when the
mass media obsessively stoke a community’s desire for revenge, as occurred in 1994,
when Californians, incensed by the sexual abuse and murder of 12-year-old Polly
Klaas, voted in favor of the nation’s toughest mandatory sentencing rules, subse-
quently known as the “three-strikes-and-you’re-out law. Law may even change as
the result of a film, like The Thin Blue Line, Errol Morris’s so-called “documentary”
exposé of the frame-up of an innocent man on death row in a real capital murder
case. As the judge, lawyers, eyewitnesses, defendant, and defendant’s companion at
the time of the murder speak in turn before Morris’s camera their prejudices, lies,
and pathologies come into view. The film’s indictment of the way in which the
defendant’s conviction and sentence to death in the electric chair were obtained
was so compelling that it prompted a review of the case. That review led to the
condemned man’s release from prison. The fact that Morris’s “documentary” used
actors to stage dramatic reenactments of key events, or that Morris incorporated
visual overlays from grade “B” detective dramas to critically or humorously com-
ment on a particular witness’s testimony, all backed by Philip Glass’s hypnotic score,
seem to have gone unnoticed, in deference to the filmmaker’s self-professed search
for the truth (Sherwin, 1994: 53, n. 52).

In the age of images, legal reality can no longer be properly understood, or
assessed, apart from what appears on the screen. The visual mass media, especially
television, have become the major source of worldly knowledge and common sense
(Pfau, Mullen, Deidrich, and Garrow, 1995). To paraphrase Robert Ferguson (1994:
40), we can only tell the stories we know — and know how to tell within the
parameters of a given medium. As Marshall McLuhan famously put it in 1964,
“the medium is the message” (McLuhan, 1994). The advent of television in particu-
lar has changed the way journalism and politics are practiced. From Ronald
Reagan’s classic campaign film “A New Beginning” in 1984, to Bill Clinton’s 1992
campaign feature “A Man from Hope,” politics, like journalism, has gone visual.
The visual mass media today — from film to TV to the Internet — are similarly
changing the practice and consumption of law.

Today, electronic monitors pervade modern American courtrooms. On the screen
jurors and judges watch video depositions, distant witnesses, day-in-the-life videos
documenting personal injuries, as well as all manner of evidentiary exhibits — from
projected images of physical and documentary evidence, to computerized graphics,
digital animations, and simulated crimes and accidents. Jurors even watch movies
made for closing argument (Standard Chartered PLC, 1989). And, of course, people
watch at home, sometimes obsessively. At such times the extraordinary case, like the
double murder trial of O.]. Simpson, acquires an amplified cultural significance.
Larger social issues, like race and the cult of celebrity, unfurl on a national, even
global, stage. In the aftermath, laws change and new policies develop. And here, too,
the medium matters. The notoriety of a trial has only partly to do with the legal issues
that it raises. Its popularity also depends on the extent to which the trial’s story and
character types meet or clash with the aesthetic protocols of the medium itself.
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Take the Courtroom Television Network, or Court TV, which has billed itself as a
“window” on the American justice system. The trials it shows plainly belie such a
claim. The frequent depiction of interpersonal, often sexual, violence that these trials
offer is highly unrepresentative of the vast majority of real trials. And when a more
typical nonviolent civil dispute does make an appearance — a contract dispute, say —
odds are it will feature a celebrity, like the lawsuit starring actress Pamela Anderson
and the producers of the popular television series Bay Watch. To advertise its
coverage of this case Court TV showed scenes of a bikini-clad Anderson happily
romping on a Bay Watch beach. Sex, violence, and the cult of celebrity: this is, of
course, the familiar formula for successful commercial TV fare. It is what viewers
have come to expect (and, judging from the ratings, most like to see). Successful law
shows mimic these desires and expectations. If they do not, it is unlikely that they
will show up in the first place, much less remain on the air.

But what if similar expectations and production values were to shape and inform
legal storytelling inside the courtroom? What if law and entertainment merged? If
popular cultural visual techniques were to make their way into the courtroom,
would we protest — assuming we notice? Should we distinguish between the persua-
sive effects of verbal as compared with visual metaphors? Does a change in the
technology of communication make a difference in content? Do changes in domin-
ant storytelling practices change the minds and culture of storytellers and audiences
alike? And if they do, what sort of legal difference does that make? How do these
changes affect the search for truth, the authority of law, and the struggle for justice
in society? Raising and finding answers to these sorts of questions are critical goals
of popular legal studies. Along this path of inquiry we begin to see that the
interpenetration of law and popular culture is as much an aesthetic phenomenon,
and a technological one (in McLuhan’s sense), as it is a matter of substantive law.

The academic study of law in popular culture is of relatively recent vintage, but
the interpenetration of the one by the other is as old as Western law itself. As
classicist Kathy Eden (1986: 7-8) points out, the average Athenian citizen partici-
pated “very directly and very regularly” both as spectator and as judge in the tragic
and legal performance. Indeed, the dramatic discourse of ancient Greek tragedy
informed the public’s understanding of law just as legal discourse helped to shape
and inform the discourse of ancient Greek tragedy. The Greek experience is hardly
unique. Two thousand years later, in Elizabethan England, Philip Sidney noted that
the practical task of demonstrating legal and factual truths depends upon the
fictional method (Duncan-Jones, 1989). How else can one reconstruct reality in
the courtroom (Bennett and Feldman, 1981)? How else, but through the fictional
devices of narration and drama, can one breathe life into the corpus of naked fact?
Without the compelling force of drama, in conjunction with (though at times even in
defiance of) the formal demands of law, advocates cannot activate belief and compel
judgment by those whose duty it is to respond to the demands of truth and justice.

But today we face new issues and new challenges associated with the rise of digital
communication and the proliferation of visual mass media. On the one hand, digital
technology makes it possible to depict objects and events with previously unimagin-
able clarity. Images offer an immediacy of access to trained as well as untrained eyes.
With the help of visual images, previously hidden physical details may be brought
into plain sight: the way chemicals seeped into nearby ground water, the way a
defective tail wing caused an airplane to crash, or how ammonia molecules were
deliberately used by cigarette manufacturers to more effectively deliver nicotine.
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Yet, precisely because of their ease of access and credibility (“seeing is believing”),
visual images introduce new challenges — as the unwary prosecutor in the Rodney
King case would have done well to note. Locked into his own literalist take on
George Holliday’s amateur video of police officers surrounding and beating King,
the prosecutor never paused to consider how the defense team’s digital reconstruc-
tion changed the visual narrative. By isolating visual frames and altering their flow,
the defense reversed causation: instead of a story of racially prejudiced white cops
beating an unarmed black motorist jurors saw a series of images in which police
officers carefully “escalated and de-escalated” levels of force in direct response to
King’s aggressive resistance of arrest.

Of central concern here is the peculiar efficacy of visual persuasion. There are
three factors to consider. First, because photograph, film, and video images appear to
resemble reality they tend to arouse cognitive and especially emotional responses
similar to those aroused by the real thing depicted. Movies, television, and other
image-based entertainments have overwhelmed text-based media in popularity
largely because they seem to simulate reality more thoroughly, engulfing the specta-
tor (or, in the case of interactive computer and video games and immersive virtual
environments, the participant) in vivid, lifelike sensations. To the extent that per-
suasion works through emotion as well as reason, images persuade more effectively
than words alone. Second, because images appear to offer a direct, unmediated view
of the reality they depict, they tend to be taken as credible representations of that
reality. Unlike words, which are obviously constructed by the speaker and thus are
understood to be at one remove from the reality they describe, photograph, film, and
video images (whether analog or digital) appear to be caused by the external world,
without the same degree of human mediation and hence interpretation; images thus
seem to be better evidence for what they purport to depict (Kassin and Dunn, 1997).
Third, when images are used to communicate propositional claims at least some of
their meaning always remains implicit. Images cannot be reduced to explicit prop-
ositions. In this respect, images are well-suited to leaving intended meanings un-
spoken, as would-be persuaders may prefer to do — especially when evidentiary rules
forbid making a given claim explicitly (Messaris, 1997).

Images, therefore, do not simply “add” to the persuasive force of words; they
transform argument and, in so doing, have the capacity to persuade all the more
powerfully. Unlike words, which compose linear messages that must be taken in
sequentially, at least some of the meaning of images can be grasped all at once. This
rapid intelligibility permits visual messages to be greatly condensed (it takes a lot less
time to see a picture than to read a thousand words), and allows the image creator
to communicate one meaning after another in quick succession. Such immediacy of
comprehension enhances persuasion. When we think we’ve got the whole message
at once we are disinclined from pursuing the matter further. And increasingly
rapid image sequences disable critical thinking because the viewer is too busy
attending to the present image to reflect on the last one. For both reasons, the visual
message generates less counterargument, and is therefore more likely to retain
our belief. Images, moreover, convey meaning through an associational logic
which operates in large part subconsciously, and through its appeal to viewers’
emotions. Finally, images readily lend themselves to intertextual references that
link the communication to other works and other genres, enabling arguments to
draw on the audience’s presumed familiarity with those other works and genres and
thus to appropriate meaning from the culture at large. An audience’s pleasure in
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the familiar, their belief that they are perceiving reality, combined with quick and
easy comprehension, make it more fun to watch than to read. And because viewers
are occupied and entertained, they are both less able and less willing to respond
critically to the persuasive visual message. Hence the message is more likely to be
accepted.

The logic of new communication technologies cannot be kept outside the law, nor
has it been. The modern (print-based, rule-oriented, linear-causal, objective proof-
driven) explanatory style has not passed away, but that style’s ascendancy over truth
and law is at an end. Today, viewers absorb a postmodern mindset from their
everyday screen practices, in which images image other images and the simulated
attains parity with lived experience. Consider: ours is a time when an American
president’s video deposition, in the early stages of impeachment, was reviewed on
the front page of The New York Times by the newspaper’s film and television critic.
(In her review, the critic dutifully noted the tape’s “unlikely resemblance to Louis
Malle’s film My Dinner With Andre.”) We live in a time when the American public
can name TV judges but not real ones, and when real judges are expected to behave
in court like the judges people see on TV (Podlas, 2001). Sometimes, judges even
comply. Sometimes, so do police officers and lawyers.

Notably, these concerns are not confined to American legal institutions and
culture alone. Growing tensions associated with the globalization (and homogeniza-
tion) of culture as a result of reconfigured international trade patterns extend beyond
market competition for produce and manufactured goods. Globalization has also
sped the importation to other countries of American popular culture and its repre-
sentations of law. Consider, in this regard, the Canadian nationals who insist on
their Miranda rights when stopped by Canadian police. Having been virtually
“naturalized” by an inundation of American law films and TV shows they appar-
ently feel entitled to the same rights and privileges as “other” US citizens. Or
consider German jurists who rise in court to contest rulings from the bench or
who dramatically cross-examine witnesses on the stand. The habitual consumption
of American popular legal culture, together with the adversarial norms that they
embody, seems to have led them to forget the inquisitorial (nonadversarial, dossier-
oriented) character of their own continental legal tradition (Machura and Ulbrich,
2001). These developments lead one to speculate whether the transnational appeal
of adversarial legal melodrama, a genre prominently featured within Anglo-
American popular culture (Clover, 2000), might be reconstituting global common
sense (Herman and McChesney, 1997).

A basic premise of popular legal studies holds that the study and critique of law
must now take into account new developments in popular culture and communi-
cation technology and the socioeconomic conditions under which popular legal
representations are produced. Building on critical insights into the construction of
legal consciousness in society (Ewick and Silbey, 1998), the study of law in popular
culture offers a multidisciplinary approach to the reciprocal process of institutional
and individual legal meaning making.

In pursuit of this goal, the study of law in popular culture brings together a theory,
a practice, a field, a pedagogy, and an ethos. The theory builds upon constructivist
insights which tell us that the particular form of expression — the discourse, the
metaphor, the image that is used — is essential to the kind of truth that may be
expressed. It uses a multidisciplinary approach (including cognitive and cultural
psychology, anthropology, linguistics, and rhetoric; and media, film, and communi-
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cation studies) to understand how legal meanings are made and transmitted in
society. The practice engages microanalytic studies in which specific legal behavior
is examined and assessed using a variety of analytical tools, including empirical as
well as broader interpretive studies. The field ranges from formal sites and practices
of legal meaning making (the courtroom, the legislature, the governmental agency)
to everyday sites and practices (where people give voice to legal meanings in social
discourse and absorb popular legal meanings from a variety of cultural artifacts
including images on the screen). The pedagogy is eclectic, relying on diverse per-
spectives to build up, not necessarily in linear fashion, a mosaic of insights that may
be brought to bear upon new and concrete fields of legal action. In this respect, the
pedagogy of popular legal studies resembles the practice of the classical rhetor who
would draw upon accumulated topics (i.e., discrete areas of substantive knowledge
and aesthetic forms) as the particular situation required. Finally, the ethos that
emerges from this multidisciplinary, constructivist approach takes shape in response
to two central queries: who is responsible for assigning meaning to public symbols,
and how is that responsibility being carried out? (Ober, 1989: 339). These questions
lead, in due course, to a renewed encounter with the role and distribution of power
under color of law in a democratic society.

In what follows I shall attempt to shed further light on each of these aspects of the
study of law in popular culture while also fleshing out the parameters of this still
emerging field.

THE INTERPENETRATION OF LAW AND
PorurLAR CULTURE

Heightened awareness of the culture-shaping role of law in the United States can be
traced to the writings of French historian Alexis de Tocqueville. It was Tocqueville
who famously observed of American society in the 1830s that “[t]here is hardly a
political question in the United States which does not sooner or later turn into a
judicial one.” “The spirit of law,” Tocqueville wrote, “infiltrates through society
right down to the lowest ranks, till finally the whole people have contracted some of
the ways and tastes of a magistrate” (Tocqueville, 1969: 270). What Tocqueville
failed to note, however, is that the flow works both ways: popular legal meanings
also infiltrate upward into the highest echelons of legal power. Being part of a
community means that we interpret events in overlapping ways using shared cogni-
tive and cultural meaning-making tools. Many of the meaning-making tools that
legal officials use enter into the domain of popular legal consciousness through
popular cultural representations. But popular culture also produces its own tools
and methods. It generates its own images, signs, stories, characters, and metaphors
in the course of making sense of legal reality. In this way, official and unofficial legal
meanings, sometimes unmixed, others times intermingled, routinely circulate
through the mass media of popular culture.

As John Denvir succinctly puts it, “we can learn a great deal about law from
watching movies” (Denvir, 1996: xi). And as Paul Joseph (2000: 257) observes,
“popular culture reflects the already existing perception of law even as it helps to
mold and reinforce it.” Through law films we confront the great moral dilemmas
of the day, whether it is the intractable racism depicted in To Kill A Mockingbird
(1962), the effects of homophobia dramatized in Philadelphia (1993), or the
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legitimacy of capital punishment in films like Dead Man Walking (1995) and The
Green Mile (1999) (Greenfield, Osborn, and Robson, 2001). Popular movies such as
King of the Pecos (1936) and The Man Who Shot Liberty Valance (1962) confront
viewers with troubling questions about the relationship between violence and the
rule of law (Ryan, 1996; Nevins, 1996). Through a comparative analysis of law films
one can also discern significant shifts in the objectives of popular legal representa-
tions. For example, one may contrast the Weimar law film genre during the late
1920s and the early 1930s, in which the social conflicts and political upheavals of
the time were clearly in evidence, with the films that emerged after the Nazi takeover
(in 1933) of the German film industry. During the Nazi period, German films used
the law “to demonstrate the ‘humane’ and ‘benevolent’ character of the political
system,...or to propagate the efficiency and security of the law system, thus
glossing over the actually existing perversion of the law” (Drexler, 2001: 71).
A comparative analysis of law films also reveals significant shifts in social norms
and expectations regarding lawyers and the legal system. Consider in this regard the
profound disillusionment with law’s capacity to accommodate the demands of
justice reflected in Martin Scorsese’s Cape Fear (1991) as compared with J. Lee
Thompson’s more optimistic 1962 original (Sherwin, 1996). In a similar vein, one
might also contrast the highpoint of heroic lawyer movies, such as Young
Mr. Lincoln (1939) with the ensuing decade’s “cycle of cynical and stylistically
expressionistic films” (Rafter, 2001) such as Stranger on the Third Floor (1940)
and The Lady From Shanghai (1948), films that Norman Rosenberg has deftly called
“law noirs” (Rosenberg, 1996).

It has also been noted that law films often get the rules wrong (Asimow and
Bergman, 1996). This is surely at least partly the result of the different needs and
demands of cinematic and televisual storytelling as opposed to written and oral legal
narratives. Competition for market share, in conjunction with extant formulas and
expectations regarding what a good film or TV show looks like, also play a role in
actively shaping the public’s perception of litigation, trial lawyers, and the legal
system as a whole. As Ray Surrette has written, “The crimes that dominate the
public consciousness and policy debates are not common crimes but the rarest ones.
Whether in entertainment or news, the crimes that define criminality are the acts of
predator criminals” (Surrette, 1994: 131).

The media’s preference for emotionally stimulating and visually compelling stories
is matched by its aversion to complexity. Multiple causes and systematic wrongs are
considerably more difficult to narrate visually than straightforward melodramas
featuring easily identifiable good guys and bad guys (Feigenson, 1999-2000). At
the same time, the power and efficacy of new forms of visual storytelling have not
been lost on advocates, whether in litigation practices or in litigation public relations
and other forms of legal and political advertising. As Lawrence Friedman notes,
“The media spread slogans like ‘three strikes and you’re out’ or ‘old enough to do
the crime, old enough to do the time.” Criminal policy is made by Polly Klaas
and...tort policy is made by the hot coffee at McDonald’, and various other
urban legends” (Friedman, 2000: 557).

Popular legal representations in films and on television not only help to shape and
inform public perceptions; they also serve as cultural barometers. They can tell us
about shifting public beliefs and opinions regarding law, lawyers, and the legal
system generally. As Suzanne Shale writes, “Unless we pay attention to how the
mass entertainment industry represents law and the legal system, we cannot hope to
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know what relationship subsists between law and its subjects” (Shale, 1996: 992).
We may look to popular legal representations as a fruitful source of insight into
popular disenchantment with, and criticism of, lawyers and the system of justice.
For example, from the 1970s on, film depictions of lawyers have been almost
uniformly negative. Over the same period, polls have consistently shown that the
public’s regard for lawyers in the United States has undergone a prodigious decline.
Since 1977, the number of Americans who believed lawyers had “very great pres-
tige” has slipped from 36 percent to 19 percent (Asimow, 2000).

Just as the emergence of a popular vengeance film genre (such as the highly
successful Charlie Bronson vigilante films of the 1970s) may betoken broad public
dissatisfaction with law’s inability to resolve outbreaks of criminal violence, a
similar phenomenon may also be noted with respect to the notorious case. In these
compelling public dramas clearly more is at stake than the fates of the particular
parties in court. These trials are vastly overdetermined with social, political, cul-
tural, and psychological meanings for the nation at large. They are sites of law where
the deepest, most intractable conflicts of the day play out. For example, in 1991, the
0.]. Simpson double murder trial enacted the clash between state racism and the cult
of celebrity. In 1907, the trial of Harry Thaw for the murder of Stanford White, New
York’s most renowned architect, evoked nostalgia for natural law justice in the face
of modern disenchantment and uncertainty. And in 1859, the trial of John Brown
following his failed attempt to provoke a slave uprising by attacking a federal
armory at Harper’s Ferry (where few slaves were to be found) dramatized the
clash between pointless violence and the heroic melodrama that was generated by
leading transcendentalist thinkers such as Ralph Waldo Emerson and Henry David
Thoreau (Sherwin, 2000). Whether unconsciously simmering or explicitly con-
fronted, symbolic legal conflicts will either be successfully worked through at trial,
or meet with further irresolution or repression, thus ensuring some future restaging.

On this view, then, the transmission and reception of notorious trials and popular
legal representations alike may offer opportunities for resistance and critique as well
as for broad affirmation or reinterpretation of inherited legal meanings. Indeed,
popular culture’s reactions to, and reflections of, legal reality may provide the public
with aspirational, perhaps even utopian, yearnings. As Austin Sarat (2000: 429)
writes, “Film is not simply a mirror reflecting distorted legal and social realities.
Rather, film always projects alternative realities which are made different by their
filmic invention, or the editing and framing on which film always depends.” For
example, at one extreme, one may point to the subversive impact on law (and on
the norms that constitute the Western liberal tradition) deriving from the skep-
tical, acausal, postmodern visual narratives of Quentin Tarantino and David
Lynch, among others (Sherwin, 2000). At the other end of the postmodern spectrum,
however, we also encounter a strongly affirmative paradigm in which acausality,
constructivist epistemology, and ethical renewal acquire new and highly potent
forms of expression. This may be seen, for example, in the brilliant filmmaking of
Krzysztof Kieslowski, among others (Sherwin, 2001).

The reality effects of popular legal representations suggest what is missing from
Tocqueville’s early insight into the relationship between American law and culture.
Tocqueville may have been right when he noted that “the spirit of law infiltrates
through society right down to the lowest ranks,” but this insight, on its own, leaves
an important component out of the equation, namely: how popular cultural repre-
sentations help to provide the meaning-making tools and topics that constitute law,
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from everyday legal practices to the highest ranks of judicial decision making. Let us
consider in further detail how this may be so.

LEGAL MEANING-MAKING TooLs AND ToPICsS

It is now widely accepted that our sense of history, like our sense of memory and self-
identity, is in large measure the result of arranging and telling stories. And just as it is
through stories that we construct the meaning of individual and collective experi-
ence so also it is through stories that we are moved to blame (or exonerate) others
(Pennington and Hastie, 1993). Legal scholars, however, have been less quick than
their counterparts in other academic fields to heed the implications attending the
cultural shift to visual literacy. For if reality today is increasingly being perceived as
the effect of the sign, and if visual images have come to be seen as more real than the
real (Baudrillard, 1990), then that is what we should expect to see in journalism,
advertising, politics, and law. And, indeed, that is precisely what is taking place. It is
the play of signs relating to signs and of images invoking other images that we see
when lawyers visually reconstruct reality in the courtroom.

The principal source of stories and storytelling styles in our time is television and
film. The parameters that these media set increasingly serve as the measure of reality
as most people know it. What we think about and the cognitive tools we use to think
with lie, in large measure, within the province of the visual mass media. Increasingly,
lawyers are realizing that effective persuasion requires not only tapping into the
reality that people carry in their heads, but also emulating the habits of perception
and the styles of thought that extensive exposure to mass-mediated popular culture
has produced. Advocates today know, and are putting to use, what advertisers and
politicians have known and practiced for quite some time: how to get the message
out; how to tailor content to medium; and how to spin the image, edit the bite, and
seize the moment on the screen and in the mind of the viewer. Courtroom videos
have emulated TV news shows, game shows, and commercials. They also have
directly incorporated feature film images. In at least one instance, blurring the line
between film and reality constituted a key trial strategy. According to Jeremiah
Donovan, lead defense attorney in a complex organized crime trial, the state’s
evidence was so extreme (like the board with a hundred human bones attached to
it), that it caused jurors to experience a loss of reality. Pieces of evidence seemed like
“props in a drama.” This insight inspired Donovan to turn his summation “into a
story...that sounded like a movie plot” (Sherwin, 2000: 31).

This aestheticization of the real in actual legal practices also coincides with the
rapid development of litigation public relations and high-priced media campaigns
for law reform. Legal battles are now being waged not only inside the courtroom,
but also before television cameras on the courthouse steps, on popular TV talk
shows, and in paid legal advertisements. As one Chicago-based personal injury
lawyer put it, “Publicity is an issue in civil and criminal cases all the time.” And
once the image spinning begins, it is hard not to respond. As one corporate spokes-
man put it, “If we allow the imagery that the attorneys and the spokesmen for our
competitors have laid out for the news media to absorb and to linger, we would be
paying many kinds of costs in correcting that damage in the perception of the general
public” (not to mention the perceptions of prospective jurors) (Sherwin, 2000: 148).
Publicity via mass media communication, it turns out, is but one more tool in the
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contemporary advocate’s toolbox. Even Justices of the United States Supreme Court
have acted with an eye to the efficacy, and manipulability, of mass media images
(Sherwin, 2000).

The deliberate deployment of popular legal representations, both inside and
outside the courtroom, for the sake of advancing the interests of a particular client
or a preferred legal position, implicates a broad array of topics, including media
literacy, cultural and cognitive heuristics, and, of course, legal ethics. This develop-
ment makes it imperative for law teachers and legal scholars to study the various
ways, both conscious and unconscious, in which we construct, perpetuate, modify,
or abandon legal meanings. In order to adequately assess this meaning-making
process legal scholars need to acquire greater familiarity with the full range of
meaning-making tools and competencies of lawyers, judges, jurors, and the lay
public, as well as those of public relations agents and other communication experts.
What kinds of stories and storytelling styles, what story elements and character
types, what popular metaphors and legal categories, what communication technolo-
gies and associated forms of logic are available, and under what conditions, and
with what effect upon feeling, belief, and judgment?

This is, of course, another way of stating the pivotal query that guides Aristotle’s
approach to rhetoric, namely: what are the available means of persuasion in the face
of a given legal conflict or controversy (Aristotle, 1954: 24)? A more expansive
restatement of rhetoric’s goals along similar lines today would incorporate insights
into the meaning-making process from a variety of scholarly domains, including
cognitive psychology, cultural anthropology, sociology, linguistics, media studies,
film studies, and advertising. This continuing effort to breach the walls that have
traditionally balkanized legal studies, unduly limiting its field of research as well as
its theory base, practice, pedagogy, and range of analytical tools, brings us face to
face with the constitutive elements of popular legal studies, a subject to which we
now turn.

THE LAwW/CULTURE MATRIX: CONSTITUTING
PoruLAR LEGAL STUDIES

The genre of cultural studies has been providing scholars with interdisciplinary tools
since the late 1970s (Hall, Critcher, Jefferson, Clarke, and Roberts, 1978; Williams,
1980). Cultural studies focuses on the production, circulation, and assimilation of
symbolic forms. It is largely concerned with how institutions and local practices
generate social meanings (Turner, 1993). This eclectic approach has been somewhat
belatedly adopted by a number of legal scholars who have sought to go beyond
appellate caselaw, statutory interpretation, and social policy, the dominant topics
of law teaching and academic writing, in order to more broadly encompass
legal meaning-making practices throughout society (Sherwin, 1992). As Barbara
Yngvesson has written, “[t]he spirit of law isn’t just invented at the top, but is
transformed, challenged and reinvented in local practices that produce a plural
legal culture in contemporary America” (Yngvesson, 1989: 1689). Whether it is
starting rumor campaigns to contest corporate control over cultural symbols
(Coombe, 1998), getting a court clerk to recognize a story of abuse as a legal
claim (Yngvesson, 1989), or resisting mediators who construct images of problems
in therapeutic as opposed to legal terms (Silbey and Merry, 1986), these practices at
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the local level constitute the “microphysics of power” (to use a Foucauldian phrase).
Here we find highly contextualized forms of cultural dominance and resistance.

Legal cultural scholars such as Jerome Bruner, Anthony Amsterdam, and Neal
Feigenson similarly offer a microanalysis of local practices that isolates a broad
range of linguistic, narratival, and rhetorical elements. Whether it is decoding a
Supreme Court opinion as a “combat myth” or a “demon lover adultery tale”
(Bruner and Amsterdam, 2000) or a personal injury lawyer’s summation as a
melodrama of personal blame (as opposed to systemic responsibility) (Feigenson,
2000), these scholars ask, what are the popular cultural codes, the familiar schemas
and scripts, the common vocabularies of motive and intentionality, and the hier-
archy of beliefs and values, that are in play within a given site of cultural produc-
tion? In search of the constitutive elements of legal consciousness, which is to say the
popular cultural materials out of which legal meanings are shaped, disseminated,
and absorbed, cultural legal studies has branched out to the quotidian world of film,
television, and the Internet, among other sources.

If the guiding insight that informs popular legal studies is that law is not autono-
mous, that the boundary between law and culture is quite porous, its scholarly
method follows suit. This emphatically practical, multidisciplinary approach to
cultural analysis forces critical theory to touch down by bringing to bear a broad
array of analytical tools within specific, concrete contexts. At the same time, how-
ever, popular legal studies also remains sensitive to the dangers of excessive critique
and pervasive disenchantment (Sherwin, 2000). Familiar postmodern gestures of
irony and playful skepticism fail to do justice to the ongoing need for empirical
discovery, interpretive insight, and normative commitment. To further this more
affirmative goal, the search for new sites of law, and for the social ramifications of its
power, must continue to expand.

The pedagogy of this form of study is eclectic, participatory, and pragmatic. As
our stories and storytelling technologies and practices change so too do our forms of
belief and judgment and our expectations about what constitutes proof and effective
persuasion. With the ascendancy of electronic monitors inside the courtroom, stu-
dents of law must be able to account for the everyday associations that jurors bring
to the screen. They must also accommodate the familiar programs and information
schemas that viewers absorb from computers at home and in the office. By the same
token, they may need to come to grips with jurors’ increased expectations about
being allowed to surf screen data for themselves. As computer users internalize the
thinking tools provided by software in conjunction with Internet-bred habits of data
search (or “surfing”) via free association, concomitant adjustments may be needed in
legal communication and advocacy. Accordingly, legal education must adapt to the
contingencies of technology and the emerging vernacular of the digital mind (Lessig,
1999; Rohl and Ulbrich, 2000).

Finally, popular legal studies also points to new ethical issues and challenges. For
example, as more people, practiced in the techniques of digital production, come to
realize the manifold ways in which perceived realities may be constructed or
changed, a new skepticism may emerge. How will legal advocates reassert the
authority of truth claims? Conversely, how will law in the age of digital images
cope with the mind’s default capacity for acceptance and belief (Gilbert, 1991;
Gerrig, 1993)? Will new levels of media literacy meet the challenge of critically
confronting persuasive images on the screen? Or will the engineering of belief and
judgment tighten its grip on the mind (Ewen, 1996)? We should also consider
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whether the power that attaches to legal meanings will stream down from an elite,
self-appointed group of culture producers, or will it percolate up from the authentic
needs, desires, and imaginings of indigenous communities? The story of Marcus
Arnold, the 15-year-old who became the Internet’s highest-rated legal advice giver,
provides an intriguing, albeit inconclusive indicator. Marcus believed that he had
learned enough law from watching TV to give legal advice without conducting actual
research. Notably, when his age and modus operandi became known this had no
dampening effect on his popularity (Lewis, 2001). Is this a tribute to Marcus’s
communicative skills (as well as a slap at the profession’s communicative failings)?
Does it portend the ascendancy of a populist legal culture which operates to the
detriment of counterintuitive legal expertise? As we learn more about the law/culture
matrix, basic questions about the continued vitality of democratic principles are
bound to emerge with new vigor. Once we ask who assigns meaning to legal symbols
in society, how, and with what effect, we directly confront the political and ethical
dimensions of popular legal studies. Ethics, in this context, is a matter of taking
responsibility for meanings. And it is with this challenge in mind that we turn to the
scholarly program, and global implications, of studying law in popular culture.

FUuTURE PROSPECTS

A major objective of popular legal studies is to explore how legal meanings are
brought “on and off line” or are kept more or less permanently suppressed. Con-
comitant with this research is the effort to examine the social, political, and psycho-
logical processes that may account for how and why this meaning selection process
occurs. Empirical research can help to uncover the social scripts, stock stories,
stereotypes, myths, metaphors, and other cognitive or linguistic representations
that people use, under what circumstances and with what effect, in constructing
beliefs and judgments about particular legal outcomes as well as more general legal
issues. This empirical inquiry is of particular interest in light of the increased use of
visual technology inside the courtroom as well as growing reliance upon techniques
of visual persuasion in the domain of popular mass media (such as litigation public
relations). To date, an empirical analysis of the actual effects of computer animation,
movies depicting a day in the life of accident victims, video arguments, digitally
reenacted crimes and accidents, and legal advertising has barely begun. As social
psychology researchers Neal Feigenson and Meghan Dunn (2003) note:

Without useful empirical research, advisory committees and legislatures are not yet in a
position to draft, recommend, and enact evidentiary rules to address the uses of modern
methods of visual communication. .. Without a reliable understanding of the effects of
visual technologies, both on the jury and on the trial process itself, judges are unable to
estimate accurately the probative or prejudicial effects of visual evidence...It is par-
ticularly important that the research be grounded in and elucidate psychological theory
concerning perception and social judgment. If the mechanisms by which current visual
technologies influence trial participants can be identified and understood, the benefits
and risks of emerging technologies can be more readily and accurately evaluated.
Feigenson and Dunn, 2003: 110-11

In addition to new empirical studies, aiding in both the production and evaluation
of new visual strategies of persuasion, legal scholarship should also continue to
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pursue interpretive studies of popular legal representations. Analyzing images from
film, television, and the Internet may not only expose how public expectations and
beliefs are being shaped and informed by these media, they also may offer new
insights into the cognitive tools and cultural content that people bring with them to
court and elsewhere where legal meanings are elicited, debated, and perhaps trans-
formed. These cultural sources also may be mined for normative content, whether as
sites of popular resistance to legal authority, mass cultural manipulation, or as
exemplars of new forms of affirmation and utopian striving (Sherwin, 2001).

Bringing popular cultural studies into the classroom means that visual representa-
tions may be imported for multiple uses. Providing insights into the law/culture
matrix promises to enhance knowledge of what lawyers do, what law consists of
(and where it may be found), as well as how it enables the enactment of particular
models of self, other, and normative worlds, or suppresses them (Cover, 1983).
Notably, this study crosses national boundaries. As numerous commentators have
noted, the United States is the dominant exporter of popular culture, including
popular legal culture. What impact does this have on importing nations? This
inquiry brings new importance to issues surrounding the ownership and control of
the means and content of mass communication (Herman and McChesney, 1997). Is
the global convergence of media control a precursor to a transnational popular legal
culture? Explorations of the possible nexus between transnational corporate
marketing strategies and Americocentric ideologies, technologies, and institutions
may benefit from taking popular legal representations into account. The postcolo-
nial impact of new technologies and new market conditions on indigenous cultural
patterns of legal meaning making warrants further analysis.

As a related matter, one might also consider a subfield of popular legal studies that
takes as its focus law and media ecology. Douglas Reed has noted a powerful
confluence of legal and judicial proceedings on the one hand, and the power of the
mass media, including the use of television experts and a sophisticated polling
capacity, on the other. According to Reed, this has generated an extraconstitutional
mechanism significantly affecting the policy-making and governing process. He calls
it the juridico-entertainment complex. This complex “transforms legal proceedings
and legal conflict into consumable commodities that purport to educate and en-
lighten, but simultaneously titillate, amuse, and otherwise entertain a mass audi-
ence” (Reed, 1999). The global exportation and consumption of American popular
legal representations in conjunction with shifting trade practices and the prolifer-
ation of new mass communication technologies, raises the possibility that the
juridico-entertainment complex may become a transnational phenomenon
(Machura and Ulbrich, 2001). As a concomitant of the commodification of, and
global trade in, popular legal representations, issues concerning media literacy,
Internet access, intellectual property, software design, privacy, antitrust enforce-
ment, and international trade regulations assume a particularly pressing importance
within the field of popular legal studies.

In this regard, it is also important to bear in mind the tension between mass
(commodified) culture and popular (indigenous) culture and the concomitant strain
between the imposition of consumerist forms of identity and the struggle to create
more authentic or more meaningful forms of identity. As an agency of cultural
production, and a cultural product in its own right, law mediates (at times repres-
sively, at other times creatively) between competing ways of life. To be sure, the
relationship between culture and identity is complex. The colonization of individual
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self-consciousness by hegemonic cultural forces, such as the dominance of mass-
mediated popular representations, is never total. The reality of lived experience
remains, and constitutes itself anew in local cultural forms of expression (Ewing,
1997: 18-19; Turner, 1993: 427). Maintaining a sense of the multiplicity of discur-
sive possibilities and practices aids cultural analysis, even if it entails contradictory
relations with others and among incommensurable fragments of self-identity. On
this view, the study of indigenous popular legal representations around the globe
may provide a rich source of descriptive and critical cultural insights regarding
resistance, affirmation, and transformation in the face of new forms of state or
private manipulation and control of legal consciousness.

CONCLUSION

Law adds the force of the state to cultural norms. But how are those norms
constructed, commemorated, transmitted, and imposed? There is a two-way traffic
between law and popular culture, and it behooves us to understand how the one
helps to shape and inform the other. How else can we discern whose norms the law
encodes or excludes? Popular legal studies reflects a broader scholarly move to
elucidate how meanings are made and conveyed in society. It accounts for the
communicative and persuasive elements of legal practice as well as the quotidian
practices of popular legal meaning making by members of the public at large.
Changes in dominant storytelling practices portend changes of mind and culture.
Today, our stories are increasingly visual. Understanding the complex and ubiqui-
tous process of legal meaning making requires that legal scholars come to grips with
these developments.

The study of law in popular culture embraces a multidisciplinary analysis of the
manifold ways in which the interpenetration of law and popular culture constitutes
legal consciousness. Along the way, it uncovers sites of resistance and creative
affirmation. It also encounters new forms of dominance. We may see this, for
example, where legal persuasion and commercial entertainment values merge, leav-
ing heightened sensory gratification as the benchmark for popular judgment and
belief. Whether this standard or some other will ultimately prevail remains to be
seen. In the meantime, the study of law in popular culture may help us to monitor
and assess who gets to assign meaning to the public symbols of law, and with what
legal and political effect. Taking responsibility for the production and effects of legal
consciousness is one (perhaps the most crucial) way in which we take responsibility
for the kind of society in which we live.
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Comparing Legal Cultures

DAviD NELKEN

This chapter will tackle some theoretical and methodological problems in under-
standing legal cultures in a comparative framework. I shall first discuss what is
meant by legal culture and whether this is a useful concept. Secondly, I shall consider
the different ways in which legal culture can be studied comparatively. For each of
these (interrelated) topics I shall offer a brief overview of some of the relevant
academic debates. I shall also illustrate my own preferred approach to these issues
by making specific reference to an ongoing case study of the problem of legal delay
in Italy.

In one sense legal delay is just one of the many aspects of legal culture that can be
brought to life by adopting a comparative perspective. But it also has some claim to
being of fundamental importance. Delay in the courts was the subject of the first
major postwar empirical sociolegal studies in the USA, and cross-national research
into legal culture could do worse than take legal delay as a key topic for future
enquiry. Concern about delay — an undue degree of waiting — must be defined in
terms of expectations. So research on this topic — as my case study will suggest — can
provide a litmus test of the extent to which supernational standard ideas about what
is the appropriate length (and therefore kind) of legal process are spreading or being
imposed.

The Italian situation is also a particularly interesting one because the extreme
delays (up to 10 years or more in many civil cases) embedded in an otherwise
thriving capitalist economy challenges any residual credibility scholars might want
to afford to Weber’s claims about the interdependence of law and capitalism. Put
another way, legal delay can also be seen as a measure of the lack of centrality of
legal expectations and remedies in Italy as compared to other forms of governance.
To understand difficulties in reducing court delays (in Italy or elsewhere) we there-
fore need to treat them not merely as a problem of court management but as aspects
of attitudes and behavior that can take us to the heart of the relations between legal
culture and the wider society.
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Those who set out to study other legal cultures, however, should be under no
illusions about the difficulties (and even studies of one’s own legal culture are
implicitly comparative). It is no longer (if it ever was) sufficient to describe legal
doctrines, procedure, and institutions — even with an eye to the “law in action” — as if
given settings each have their own characteristic ways of doing law which can be
collected and classified. Comparativists must now take account of a variety of
radical objections to their enterprise and adapt their methods of investigation to
take into account the intellectual and social developments that lie behind such
challenges. Like all other basic conceptual building blocks of social science the
idea of “culture” is itself highly problematic. Within anthropology the process of
producing accounts of other cultures is highly contested; emphasis has increasingly
come to be placed on the “teller” and the “telling” as opposed to what is being told
(Clifford and Marcus, 1986).

Culture is also a term that is much abused outside the academy, as in talk of
“culture wars” (Kuper, 1999) or the concern for “Asian values” which some polit-
icians allege to be at risk from the spread of Western legal practices. Comparison as
such is no longer seen as an easy panacea for parochialism. It can easily be corrupted
by the opposing vices of “occidentalism” or “orientalism,” whereby we either
assume that other cultures are bound to be inherently like us — or else, using them
as a foil, we transform them into something intrinsically “other” (Cain, 2000). Apart
from stereotyping, there is also the danger of treating societies as if they were static;
“all totalizing accounts of society, tradition and culture,” it is said, “are exclusionary
and enact a social violence by suppressing continuing and continually emergent
differences” (Coombe, 2000: 31).

The “unit” of legal culture does not have to be restricted to national legal systems
(Nelken, 1995). But there are those who question whether it even makes sense to
seek to identify patterns in national legal cultures at a time when these are allegedly
being fragmented and reconstituted by wider developments. For many scholars it is
the ongoing process of globalization that is undermining the existence of distinct
legal cultures. As national cultures are influenced by global flows and trends their
purported uniformity, coherence, or stability will often be no more than an ideo-
logical projection or rhetorical device — manipulated by elements within the culture
concerned or by outside observers. This chapter will be particularly concerned with
this crucial issue, which will be discussed both theoretically and with the help of the
running case study of court delay.

Contrary to the claims put forward by Lawrence Friedman (Friedman, 1994),
however, there is no necessary connection between globalization and the assumption
of inevitable convergence (Nelken, 1997b). This means that there is no substitute for
case studies that allow us to see how globalization actually interacts with persisting
and sometimes rediscovered national, regional, and local differences. Nor should
globalization be treated as somehow the bearer of universal reason but rather seen as
the expression of some temporarily homogenous local practice and standard. In this
respect, there is a pressing need to give more attention to the way past and present
work in the sociology of law assumes and mobilizes a (local) vision of legal culture
even (or even especially) where the problem of legal culture is left unexplicated
rather than being squarely addressed.
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THE MEANINGS OF LEGAL CULTURE

The study of the role law plays in other societies provides an opportunity to investi-
gate some of the most interesting and often puzzling features of the law—-society
relationship. Why do the UK and Denmark, the countries that complain most about
the imposition of EU law, turn out to be those that have the best records of
obedience? Conversely, why does Italy, whose public opinion is most in favor of
Europe, have such a high rate of noncompliance? Why does Holland, otherwise so
allegedly similar, have such a low litigation rate compared to neighboring Germany?
Why in the United States and the UK does it often takes a sex scandal to create
official interest in doing something about corruption whereas in Latin countries it
takes a major corruption scandal to excite interest in marital unfaithfulness? Such
questions lead us (or should lead us) to reconsider broader theoretical issues in the
study of law and society. How does the importance of enforcement as an aspect of
law vary in different societies? What do we gain — and what do we lose — when we
define “law” only in terms of litigation rates? How does culture condition the
boundaries of law and in what ways does law help shape those selfsame boundaries?

But the intellectual promise of comparing legal cultures is often betrayed.
A common form of collective comparative work proceeds on the basis of what we
might describe as comparison “by juxtaposition”: “this is how we do it in Denmark,
how do you do it in your country?” Usually this is policy-driven research on the
lookout for new ideas. Almost always it fails to get to grip with the questions of
comparability which should be the object of any comparative exercise. What are we
trying to understand? Why are these societies being compared? Are we comparing
like with like? To do better than this does not require taking in a larger number of
countries: if anything the opposite is true. An in-depth study of even one foreign
society can furnish important findings if examined with reference to a theoretical
problem. Haley, for example, in a classic study examines “law as a window on Japan
and Japan as a window on law,” so as to describe what happens when a society tries
to subordinate law to the maintenance of existing social consensus (Haley, 1991: 4).

The type of comparative study that tries to explain the way law is embedded in
larger frameworks of social structure and culture takes some clues from the work of
comparative lawyers but tries to go further. It will study the extent to which law is
party- or state-directed (bottom-up or top-down). It will examine the number, role,
and power of courts and legal professions; the role and importance of the judiciary;
the nature of legal education and legal training. It will concern itself with ideas of
what is meant by “law” (and what law is “for”), of where and how it is to be found
(types of legal reasoning, the role of case law and precedent, of general clauses as
compared to detailed drafting, of the place of law and fact). It will also look for
“functional equivalents” to law, as in the way comparative lawyers recommend the
heuristic strategy of assuming that foreign societies meet similar social problems by
using unfamiliar types of law and legal techniques (Zweigert and Kotz, 1987).

But social scientists will also want to consider the role of other legal and nonlegal
institutions, and alternatives to law, including not only arbitration and mediation,
but also the many “infrastructural” ways of discouraging or resolving disputes
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(Blankenburg, 1997). In addition, they would argue the need to take account of
competing professional expertises, and even other forms of governance within
civil society such as the family or patron—client networks. Differences in legal
culture will also be sought in approaches to regulation, administration, and dispute
resolution. Attention will be given to the role of religious or ethical norms and
the ambit of the informal. They will also want to understand the contrasting
attitudes to the role of law, formal and substantive ideas of legitimacy, and the
need for or acceptability of public participation, which often accompany such
differences.

Having said this, there is little agreement on how best to grasp legal culture — nor
should we expect there to be. For different purposes, and in line with competing
approaches to social theory, legal culture will be seen as manifested through insti-
tutional behavior, or as a factor shaping and shaped by differences in individual legal
consciousness, as a pattern of ideas that lie behind behavior, or as another name for
politicolegal discourse itself. Sometimes legal culture is identified independently
from political culture; at other times it is identified as an inseparable aspect of
political culture (see Brants and Field, 2000). It may be sought in “high culture”
and “low culture.” When treated as constitutive of cultural consciousness generally
this may be examined through structured interviews about the sense of justice
(Hamilton and Sanders, 1992), contextualized as part of everyday narratives, as in
the work of the Ambherst school, or distilled from the ideology behind legal doctrine,
as in the writings of American critical legal scholars.

There are even disputes over whether such a protean concept is really useful.
Roger Cotterrell (Cotterrell, 1997) criticizes Friedman’s broad brush use of the
concept, claiming that it is too vague and impressionistic. He argues instead for
the study of the way professionally managed legal ideology shapes wider con-
sciousness. But, for Friedman, even a vague concept can subsume other less vague
and more measurable categories. Legal culture determines when, why and where
people turn for help to law, or to other institutions, or just decide to “lump it.” For
example, he suggests, it would be a finding about legal culture if French but not
Italian women were reluctant to call police to complain about sexual harassment
(Friedman, 1997). Friedman also introduced an influential distinction between
the “internal legal culture” of legal professionals and academics and the “external
legal culture” representing the opinions and pressures brought to bear by wider
social groups.

The comparative study of legal delay certainly can be helped by making resort to
some idea of legal culture. Different levels of tolerance for court delay would seem a
clear instance of the existence of measurable subcategories of behaviors and atti-
tudes which Friedman suggests are usefully encompassed by the concept of legal
culture. Court delays also represent a good example of the need to give attention to
the presence or absence of “infrastructural” alternatives to litigation as recom-
mended by Blankenburg (Blankenburg, 1997). But the concept of legal culture is
especially valuable when it allows us to get beyond the search for “functional
equivalents,” the assumption that societies at similar levels of development use law
or its alternatives so as to resolve similar problems. It may help us appreciate that the
culture may simply not provide an obvious “solution” — especially if the “problem”
is conceived in different terms or even not seen as such. The power of culture
includes the capacity to produce relatively circular definitions of what is worth
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fighting for and against, and institutions and practices may express genuinely
different histories and distinct priorities.

In the case of legal delay it is particularly interesting to ask who defines delay
(which is, by definition, unjustified waiting) as a problem — and when and why.
Undue haste can also be a problem! We also need to explore how Italian law,
jurisprudence, and practice itself defines delay and how it allocates its scarce re-
sources — with different rules for penal and civil cases, such as the special urgent
procedures for labor cases, as compared to the priority given to business cases in the
New York courts described in Kalven and Zeisel’s classic account of delay in those
courts (Kalven and Zeisel, 1959).

Writing about legal culture presupposes a working definition of what is meant by
culture and how legal culture relates to general culture. Some cultures are more
legalistic, others more pragmatic. Under the influence of religious traditions or
philosophical idealism law may sometimes be treated as more of an aspiration
than a blueprint for guiding behavior (as in some civil law countries); other societies
may model their law more closely after what is already considered reasonable
behavior by the wider culture (as in some common law jurisdictions). Distance
between law and other norms may reflect previous foreign domination, the crum-
bling of empires, or the imposition of foreign models of law.

In many societies there is a wide gulf between legal culture and general culture, as
where the criminal law purports to maintain principles of impersonal equality before
the law in societies where clientilistic and other particularistic practices are wide-
spread. We should be wary of treating the slowness of court processes in Italy as
simply a reflection of general culture. In its private sector Italian firms provide fierce
international competition on delivery dates and service; the delay of the courts seems
to be part and parcel of the more general differences between the “public” sector and
the “private” sector.

A vexed question is when an explanation is rightly described as “cultural” rather
than “structural.” Do we need to resort to culture to explain legal delay in Italy?
Perhaps it can be explained by the interests of government and business? There has
been considerable debate, for example, about whether the low use of courts in Japan
should be explained in terms of a specifically widely felt Japanese (and more
generally Asian) dislike of going to law, or whether it is more a result of a deliberate
set of government-created disincentives to litigation. Certainly any comprehensive
account of the persistence of legal delay in Italy must relate (if not reduce) descrip-
tions of cultural specificities to aspects of social structure and economic and political
interests. More than in other developed economies the court system in Italy seems to
provide the world of business with little more than a highly inefficient “default «
system if all else fails.

Delay usually favors debtors — who are likely to be weaker parties, but “repeat
players” also find ways to avoid or even exploit delay. Some of the richer business-
people find alternatives to civil courts by using the same judges in privately paid
judicial arbitration. They also stand to gain from delay in the criminal courts where
business and political activity is illegal. The less powerful, without recourse to
speedy justice, are forced to rely on their personal and group affiliations in civil
society. And, in large part, these extended social, political, and kinship group
networks ultimately involve dependence on the powerful in their role as guarantors
of reliability, brokers of resources, and mediators of disputes.
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STUDYING LEGAL CULTURE COMPARATIVELY

It is one thing to describe legal culture, another to use the concept in the course of
explaining the connection between variables. Cotterrell has complained that the
concept of legal culture seeks to explain too much, indeed that it can lead to
confusion between what needs to be explained and what constitutes the explanation
(Cotterrell, 1997). Friedman replies that our accounts of legal culture can serve to
capture an essential intervening variable in influencing the type of legal changes that
follow on large social transformations such as those following technological break-
throughs (Friedman, 1997: 34). In fact there seems no reason in principle why legal
culture cannot, on different occasions, represent what is explained and what does
the explaining. This is still more true for a single ingredient of legal culture such as
the relative level of court delay. Patterns of delay help constitute what we mean
when we speak of legal culture, but they also are explained (and help explain) the
other features that make up internal and external legal culture.

There is, nonetheless, an important divide between those scholars who look for
“indicators” of legal culture in the activity of courts and other legal institutions, and
those who insist instead on the need to interpret cultural meaning. The first ap-
proach makes use of the concept of culture (or deliberately simplified aspects of it) to
explain variation in levels and types of litigation or social control; the second
approach seeks to use legally related behavior by institutions and individuals as
itself an “index” of culture. On the first approach the strategy will be to translate
local terms into scientific Esperanto; we should set out to measure, for example,
variations in official “decision making” rather than talk about the elusive concept of
“discretion” across different cultures. On the second approach our aim is to provide
“thick descriptions of law” as “local knowledge” (Geertz, 1973, 1983). So we should
be precisely concerned with cultural packaging, with the difficulties of faithfully
translating another system’s ideas of fairness and justice and of making proper sense
of its web of meanings.

Among those following the first approach some authors have drawn a contrast, in
some ways related to Friedman’s typology, between the factors conditioning the
“supply side” of law as embodied in the availability and activities of legal and
paralegal institutions, and the “demand” side representing attitudes to law and the
use of legal institutions (Blankenburg, 1997). In a well-known so-called “natural
experiment” Blankenburg seeks to explain why Germany has one of the highest rates
of litigation in Europe and Holland one of the lowest, when both countries are
socially and culturally so similar and economically interdependent. He argues that it
would be implausible in this case to attribute differences in litigation to differences
in “folk” or general culture. Rather, the larger supply of alternatives in Holland is
determinate in accounting for their avoidance of litigation. This, in his view, proves
that the “supply side” of legal culture, and in particular the institutional shape of
legal infrastructure, is more likely to yield a satisfactory explanation than “demand-
side” factors in explaining patterns of legal behavior.

Blankenburg’s argument is not free from the ambiguities identified by Cotterrell. It
is not always clear whether his aim is to find a way of characterizing differences in
(national) legal cultures or instead to use the concept of legal culture itself as a tool
for explaining the behavior of legal institutions. Sometimes legal culture seems to be
the explanation of the filters and alternatives that Blankenburg sees as characterizing
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Dutch “law in action”; at other times it seems to be the name we give to such
patterns of litigation and avoidance (in which case it would be tautologous to use
this as part of any explanation). Criticism can also be levelled at the viability of any
net distinction between supply and demand; it is difficult to decide, for example,
whether lawyers’ strategies are one or the other.

Blankenburg’s analysis also shows the serious limits to approaches to culture that
focus on behavioral patterns at the expense of the exploration of meaning (Nelken,
1997a). All comparative work involves the exploration of similarities and differ-
ences: the problem is how to find cross-cultural criteria for isolating and identifying
such variables for the purpose of demonstrating similarities or differences in legal
culture. This is not merely a technical question. Variations in the rates of crime,
litigation, or court delay are already the product of (unknown) cultural processes
which need to be understood before they can be used to explain cultural differences.
Blankenburg assumes, for instance, that the level of demand for courts can be treated
as a constant as between Germany and Holland. But the assumption of functional
equivalence across cultures (whatever institution is concerned) is always question-
able; what counts as alternatives or “supplements” is itself culturally contingent. We
could just as well say that it is the different function of the courts in Holland that
means that the availability of lawyers and welfare legislation leads to less litigation.
In another society (including Germany) the alternatives that Blankenburg uses to
explain the low rate of litigation in Holland could easily merely lead to greater
litigation.

Interpretative approaches, by contrast, try to grasp the secrets of legal culture by
focusing on key local terms (sometimes admitted to be almost but not quite untrans-
latable). Blankenburg himself explores the meaning of the term beleid in Holland,
which refers to the often explicit policy guidelines followed by government, criminal
justice personnel, and complex (public) organizations in general (Blankenburg and
Bruinsma, 1994). Other scholars have examined the idea of the state in common law
and Continental countries and have sought to understand, for example, why litiga-
tion is seen as essentially democratic in the USA and as antidemocratic in France. In
this endeavor they will seek to bring out contrasts in the meaning and use of crucial
ideas and ideals. What is meant by the “rule of law” when this is conjured up as the
Rechtsstaat or the stato di diritto? How does the Italian term garantismo relate to
the Anglo-American notion of “due process”? What are the differences between
“law and order” and what the Germans call innere sicherbeit? Why is lokale justiz
not the same as “community crime control” (Zedner, 1995)? These enquiries pre-
suppose that concepts both reflect and constitute culture. They show the changes
undergone by the meaning of “contract” in a society where the individual is seen as
necessarily embodied in wider relationships (Winn, 1994), or the way that the
Japanese ideogram for the new concept of “rights” came to be a sign associated
with “self-interest” rather than morality (Feldman, 1997).

The problem faced by all interpretative approaches, however, is deciding whose
ideas we should be trying to understand (Nelken, 1995, 2003). For different purposes
we may be interested in the views and behavior of politicians, legal officials, legal and
other professionals, or legal scholars — in the powerful or the powerless. Though we
will always want to know what the natives think it does not follow that we actually
want to think like a native. We may want to know more or less than they do — and for
certain purposes we may even come to know more. But if we do not and cannot
always look to them for corroboration of our ideas we then risk sometimes imposing
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our own erroneous interpretations. This is all the more likely because, however much
they may tell us about what is being observed, the outsider’s views always owe a great
deal to where the observer is coming from. Likewise, what is described, and how
much the account is found convincing, will depend on what his or her home audience
is likely to find plausible (Nelken, 2000). The scholar’s small contribution to the
ultimately quixotic project of encompassing “the enormous interplay of interpret-
ations in and about a culture” (J. Friedman, 1994: 73) may then itself join the flux of
communications through which cultures reinvent themselves.

In examining the problem of court delays in Italy both the positivist and inter-
pretative approaches have something to offer. Certainly much can be explained in
terms of the supply of litigation possibilities not keeping pace with demand. Since
the last world war there has been a sevenfold increase in the number of civil cases
filed — as well as a large increase in the number of private lawyers, yet the number of
judges has increased much less (Cassese, 2001). Access to courts is relatively cheap,
especially as compared to the UK and the USA, and there is a relative paucity of
what Blankenburg called “infrastructural alternatives”- only the very rich can afford
judicial arbitration and there are still few mediation schemes set up by local cham-
bers of commerce.

But why does the pressure of unfulfilled demand not lead to change? Surely the
lack of alternatives must itself be explained? The relatively low proportion of cases
that lawyers settle before trial must have much to do with the level of court delay.
Lawyers and judges in Italy will tell you there is “no culture of compromise.” There
is also very little sign of managerialism in the running of Italian courts; the heads of
judicial sections are never chosen for managerial ability and often lack it. The court
administration (or cancelleria) struggles to cope while relying on antiquated infor-
mation technology; and at least some of the generally poorly paid employees work
with the leisurely ethos that characterizes much public employment in Italy. By
comparison with Anglo-American legal cultures lay participation in judicial matters
is highly restricted: even those recruited into the recently introduced system of
honorary Justices of the Peace to deal with low-level civil cases are required to
have law degrees.

More generally, Italian legal culture is one that pursues high ideals, especially in
the sphere of procedural protections, in a context of scarce resources. The complex-
ity of procedural safeguards has grown at the same time as court loads have been
increasing. On the criminal side, for example, since the introduction of the new code
of criminal procedure in 1989, the system now seeks to combine guarantees that
belong to both the accusatorial and the inquisitorial approaches. It seeks to incorp-
orate the forensic heat of the adversarial trial together with double checking by
different judges and high possibilities of reversibility (all cases can be retried on the
facts on appeal). The judge’s role in civil trials is central as it is in France, but in Italy
they are expected to write much longer “motivations” of their decisions. (And judges
explain that they can only get round to thinking about the case and writing their
sentences once all the facts have come in.)

BEyoND NATIONAL LEGAL CULTURE

Whatever the influence of globalization, the effort to explain or interpret legal
culture at the level of the nation-state continues to be an important ambition of
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comparative sociology of law (Gessner, Hoeland, and Varga, 1996). Scholars typic-
ally still write about what they call “the Japanese approach to law,” “Dutch legal
culture,” “French criminal justice,” and so on. Even those who try to unsettle
stereotypes concerning which nations are supposedly most or least litigious
(Feldman, 2000) take it for granted that legal culture is an aspect of the nation
state. How far can this be justified?

On the one hand, national authorities do continue to use law to impose insti-
tutional and procedural similarities for all sorts of political and legal reasons.
Jurisdictions may also mobilize or reflect wider social and cultural similarities
between legal culture and general culture which roughly coincide with their political
boundaries. While it is true that there will often be considerable differences within
the nation-state this may not cancel out significant differences among nations. In
Italy, for example, legal delay is much greater in the south of the country, but all its
courts have delays well above the European average.

On the other hand, limiting our focus to the level of the national state will not
always be appropriate. At the microlevel it may be more productive for some
purposes to study the culture of the local courthouse; different social groups,
interests, or professional associations; or the roles and relationships of individuals
in engaging or avoiding disputes. At the macrolevel, nation-states are becoming
more interdependent (though not necessarily more similar). Different legal systems
participate in world or regional bodies and in common projects or trends such as the
attempt to construct a “Fortress Europe” or combat political corruption or money
laundering. Each respond in their own way to Europeanization, Americanization,
and globalization, and each is affected by the culture of modernity (or postmodern-
ity). As Coombe rightly argues, law is found not only in national legal cultures but
also in the practices of international armed forces, arbitration, refugee camps and
enterprise zones (Coombe, 2000: 44). To some extent it is also true, as she claims,
that individuals inhabit a “deterritorialized world” (2000: 42); we can participate
via the media in the communities of others with whom have no geographical
proximity or common history, and can live partly imagined lives via the mass media.

Studies of legal culture do sometimes go beyond the nation-state to explore wider
cultural entities; not only by speaking of the civil law and common law (or “Anglo-
American”) legal worlds long identified by comparative lawyers (Varga, 1992), but
also by using more idiosyncratic categories such as “Latin legal culture” (Garapon,
1993), or even “modern legal culture” (L. Friedman, 1994). Increasingly, attention is
also being given to the so-called “third cultures” of international trade, communi-
cation networks, and other transnational processes (see, e.g., Dezalay and Garth,
1996; Snyder, 1999 and chapter 33 in this volume; Teubner, 1997). The boundaries
between units of legal culture(s) are fluid and they intersect at the macro and micro
level in ways that are often far from harmonious. But this untidiness, as well as the
not infrequent attempts to conceal or resolve it, are all part of the phenomenon of
living legal cultures.

Legal culture also has a dynamic aspect. Students of comparative legal culture will
also want to get to grips with the increasing pace of legal transfer (Nelken, 2001a,
2001b, 2001c; Teubner, 1998). Of special interest for wider theorizing in law and
society is the way such transfers are geared to the difficult process of attempting to
bring about an imagined future — using foreign law to change existing society and
culture. The hope is that law may be a means of resolving current problems by
transforming their society into one more like the source of such borrowed law; legal
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transfer becomes part of the effort to become more democratic, more economically
successful, more secular — or more religious. In what is almost a species of sympa-
thetic magic, borrowed law is deemed capable of bringing about the same conditions
of a flourishing economy or a healthy civil society that are found in the social context
from which the borrowed law has been taken. Hence ex-communist countries try to
become more like selected examples of the more successful market societies, or
South Africa models its new constitution on the best that Western regimes have to
offer rather than on constitutional arrangements found in its nearer neighbors in
Africa.

The search for dissimilar legal models is perhaps most likely where the legal
transfer is imposed by third parties as part of a colonial project, and/or insisted on
as a condition of trade, aid, alliance, or diplomatic recognition. It also characterizes
the efforts of international organizations, such as the International Monetary Fund,
when they seek to reshape societies according to a supposedly universal pattern of
political and financial integrity. And it may be requested or accepted mainly as a
symbolic way of marking willingness to accept the “rules of the game” of the wider
global economy. This explains the adhesion to intellectual property or antitrust
provisions of the World Trade Organization by countries who have few ways of
enforcing such rules — or little need to do so.

Past legal transfers were sought by elites concerned to “modernize” their society or
otherwise bring it into the wider family of “civilized” nations. Japan and Turkey are
the most obvious examples. There is much discussion of whether or not such
transfers can succeed. But even when they do succeed for all apparent purposes
this may be at a high price. There is, for example, continuing controversy in Japan
about the significance of the 1890 reception of Western law. Some indigenous
scholars say Japan has an underlying culture that is incompatible with modern
Western law; others reject this argument, alleging that it is an invention of the
power elite by which the people are led to believe in their nonlitigiousness (and
lack of interest in rights) so as to leave power holders undisturbed (Tanase, 2001:
195). But, more important, because Japan achieved its incredible modernization not
by Western law but through bureaucratic authoritarianism, there are some who feel
that Japan has not yet achieved the modern.

Having achieved modernization without “the modern” they were told was neces-
sary, Tanase argues, Japanese have a sense of unease and engage in a compulsive
search for the modern that only leaves them frustrated. As examples of the conse-
quent ambivalent approach to law, he points to the stigma attached to using legal
remedies among neighbors as well as to a special concern with deciding what other
than law can make something count as legal. Interestingly, however, his conclusion is
not that Japanese culture is irreducibly different but that postmodern law will
increasingly comes to resemble the Japanese approach, treating law as having a
hollow core inside which can be negotiated flexibly in relation to others in the course
of improvising workable ad hoc arrangements (Tanase, 2001: 197). This attempt at
a phenomenological approach to legal culture, fascinating as it is, also reminds us of
the difficulty of all such interpretative exercises. How many Japanese fit the portrait
Tanase is painting? Are we — and should we be — concerned with elites or with
everyman and everywoman? Should we give Tanase’s account more or less credibil-
ity because he is part of the culture he is describing?

While many of those engaged on missions of legal transfer are willing to leave
the issue of whether the requested law is appropriate to be resolved by the host
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countries, some scholars return all the more convinced that law only makes sense in
terms of its own (national) environment. Thus one leading constitutional scholar
reports that his experience in China confirmed him in the view that the type of
administrative law used in the USA would not be currently workable there. It is too
interdependent with wider features of its host society, above all the presence of a
litigious culture and the presumption that party involvement by numerous interest
groups can be counted on to comment on and improve bureaucratic regulations.
Recommendations for change must therefore rather draw on identifiable features of
existing Chinese society:

[Bly a sort of double reflection, the characterization of American law that China’s
distance illuminates, becomes a way of perceiving what the underlying characterisation
of a Chinese law would be. That law draws upon the hierarchy, centralization and
governmental prestige in the Chinese system. It would create governmental supervisory
agencies, independent of other agencies, but possessing the full power and prestige of
government, to enforce statutorily required procedures. (Rubin, 2000: 108)

One of the most important tasks for those currently studying comparative legal
culture is to try to capture how far the globalization of law is actually leading to the
imposition of one local (especially Anglo-American) model of legal culture on other
societies (Heydebrand, 2001; Santos, 1995). A deep-lying assumption of this type of
legal culture is what has been described as “pragmatic legal instrumentalism.” This
is the idea that law is something which does or should “work” for those in civil
society who set it in motion, together with the claim that this is something which can
or should be assessed in ways which are separable from wider political debates. This
can have revolutionary effects — for good or bad — when introduced into legal
cultures where it is said of official law that in the past it instituted without regulating
(Lopez-Ayllon, 1995).

With the advance of globalization some have argued that the preeminence of the
positive law of the nation state in the modern period can be seen as no more than a
temporal fusion of law’s globalizing and localizing elements. If so it is only through
carefully considered case studies in different settings that we will be able to assess
how the current balance is shifting. Criticism of the length of court procedures in
Italy is certainly at least in part a result of the growing influence of “pragmatic
instrumentalism” as well as by other developments outside its national boundaries
that are linked to Europeanization or globalization. The very definition of delay is
reflexively determined as Italy is forced to compare itself to other allegedly similar
societies (or economic competitors). Most important, as we shall see, is the role of a
higher court — the Strasbourg Court — which is not even in Italy but which enforces
the convention of Human Rights to which Italy has signed up.

Internal and external pressures for change can interact, sometimes in surprising
ways. To date there have been a number of internal reforms in Italy, both of penal
and civil procedure, which have attempted to speed up court processes, often
borrowing (selectively) ideas from legal systems abroad — most notably from the
Anglo-American types of legal culture. For example, in 1989 a new code of criminal
procedure famously introduced many elements of the adversarial approach to penal
procedure as basic modifications of the previous Continental inquisitorial system.
But although the code included a version of plea bargaining and a variety of other
measures that could have reduced court delays — and were intended to do so — there
has been relatively little use of these possibilities. The introduction of so many
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adversarial elements may even have added to delays because stringent interpretation
of the requirement that those involved in deciding on the strength of the prosecution
case can play no role in deciding the case itself now means that as many as seven or
eight judges may handle a case. The most recent proposals for “a just process”
include much discussion of the right to speedier trials. But the likelihood of this
coming about (and the real commitment to such an aim) is made suspect by the
continuing and even increasing emphasis on multiplying points and methods of
procedural rights and controls (indeed the goal of more efficiency in dispatching
cases is treated as yet another such right).

In theory pressures to reduce delays could come from any of the following: the
economic sphere (from business or other trading partners), the political domain
(from larger political associations and international agreements), and the cultural
environment (through communication and media connections). Surprisingly per-
haps, the requirements of economic convergence (L. Friedman, 1994) seem to
have had little effect on legal processes so far. Political pressures from the moves
to greater harmonization within the Europe Union are of greater importance. Legal
delay regularly comes to public notice in the form of horror stories of individuals
suffering from legal/administrative inefficiency. But the elite newspapers in Italy
have also given considerable space over recent years to the very high level of
convictions of the Italian state at the European Court of Human Rights in
Strasbourg for its failure to guarantee trials within a reasonable period. But what
the Strasbourg court considers unreasonable delay — at around five years — is not
much longer than the average time first hearing civil cases take in many courts in
Italy. Of the roughly 40 signatories of the Human Rights Convention, including
countries from the former Soviet Union, ex-Yugoslavia, and Turkey, Italy manages
to receive roughly half of all convictions for this sort of breach. Dealing with cases
from Italy is even adding to the delays of the European Court itself!

Research on a large sample of cases discussed by the Court reveals that delays
range from four to 18 years (Nelken, 2001d). Most cases are on the civil side, but no
more than a seventh involve anything like commercial disputes. The “problem” as it
is perceived in Italy is not so much the cost in damages awarded to complainants —
an average of four thousand pounds (around $6,000) for “moral damages.” This is
relatively modest as compared to the costs of speeding up the justice system. Rather
the main concern is with loss of face; Italy has been placed under special surveillance
by the European Council of Ministers for five years for its systematic violation of this
article of the convention and (in theory) risks being excluded from the convention.
This potential exclusion is then linked to the (strange but often voiced) elite fear
of being considered “behind” by more advanced European states and, as such, of
not being considered really part of “Europe.”

It could be objected that since Italy was a willing signatory to the European
convention we should consider the European Court no more than a higher level
court of appeal of the same legal culture. But, for the ordinary trial lawyers I have
been interviewing, the average time taken for court cases in Italy is experienced as
something normal; exceptional cases are seen as ones that overrun the Italian norm.
The Council of Ministers and the Strasbourg court are therefore engaged here in
something like an attempt to “normalize” a deviant approach to legal procedure and
court practice rather than merely the provision of appeal for exceptional cases of
extreme breaches of the convention. According to one “human rights” lawyer who
specializes in taking cases to Strasbourg, “...the European Court, the Court is
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almost a ‘Court of Miracles’ because it seems to be an organization which is outside
time and space. You can go there to punish the powerful. Because that is what it is all
about we could say that what it offers is revolutionary, even anarchic justice.” (He
did go on to add, however, that the actual damages that the court awards to someone
“crushed by the national legal system” are far too low to compensate for what can
have been lost.)

The resort to the Strasbourg court by Italian citizens shows how law can be both
agent and object of Europeanization and globalization. It also demonstrates how
such trends can be either progressive or destructive forces — or both together. The
spread of human rights can be a boon, but it may also threaten rival conceptions
of justice and social solidarity (Man and Wai, 1999). It may be a blessing for law
to help resolve local or international social problems but it depends on what terms,
and on whose terms. Undoubtedly many individual Italians suffer misery and loss
as a result of existing court delays — and various groups including businesspeople
lack an effective form of state-sponsored dispute processing. But the effect of
imposing Strasbourg standard time (as well as of the increasing influence of
Anglo-American forms of civil and criminal procedure) in the Italian context
could easily be to reduce existing protections to accused persons. In general in
both criminal and civil cases it could lead to greater party control of legal processes
and to more “shallow case processing” especially where weaker parties are involved.
Making court processes more “rational” and timely would also undermine — for
better or worse — the role of the mediators who presently channel and resolve
potential social conflicts.

But it would be premature to conclude that European harmonization of court
delay is round the corner in Italy (and other case studies will likely turn up similar
dialectics between change and resistance). What has now been decided is to create a
new level of national appeal (at the adjoining district court of appeal) where parties
must first go to seek damages for undue delay, thereby delaying recourse to
Strasbourg as well as giving parties an incentive to seek remedies that do not place
Italy in a bad light internationally. Decisions there are supposed to be provided
within four months. Judges who are found responsible for breaching bureaucratic
time limits for dealing with cases also now risk having to pay damages and not, as
previously, only risk criticism as a result of internal disciplinary hearings by the
Supreme Judicial Council. But these are “remedies” that are unlikely to do much to
change the average speed of trials. Reproducing much of the same pattern and logic
of the national legal culture that has led to delay, they are likely only to add to it.
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The Police and Policing

JEANNINE BELL

In its barest sense, “policing” requires that individuals have the ability to use force to
regulate behavior and control public order. While those who engage in policing may
not need to use physical force to control behavior in most cases, they have the ability
to do so. Around the world, there are many groups of individuals who do not fit
traditional notions of what we consider to be “police,” but nonetheless may use
force to control public order — Immigration and Nationalization Service officers in
the United States, private security guards, vigilantes, and samurai warriors in Japan.
Though this chapter briefly explores private nonstate policing and alternative po-
licing, most of the discussion concerns public police whose authority stems from the
state. To focus this discussion of the police, a traditional definition is used. In this
chapter, “the police” include those individuals authorized by the group of which they
are members to use physical force in order to regulate relations among group
members (Bayley, 1985: 7).

After a brief description of the organization and structural function of police
power as it has been defined around the world, this chapter will examine three
enduring issues of interest to sociolegal scholars who study the police and policing
power in a variety of national contexts. In the first section, the tension between two
functions with which police are charged, order maintenance and law enforcement,
will be analyzed. The second section will address police—citizen relations, with
special emphasis on the difficult relationship between minorities and the police.
Methods of increasing police accountability are described in the third section.

The organizational structure of police agencies is an important feature when
comparing police forces around the globe. Scholars have characterized nations as
having either single or multiple police forces with either centralized or decentralized
command structures (Reichel, 1994; Bayley, 1985). Singular police forces have only
one police force to supervise. Multiple systems are characterized by several different
types of police agencies at different levels of government, for example at the federal,
state, or local level. National, centralized, singular police forces — such as those in
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Denmark, Nigeria, and Saudi Arabia — are organized to enforce the law as if
the entire country were a single jurisdiction under one set of laws. Decentralized
systems of policing, like those that exist in the United States, Germany, Britain, and
Canada concentrate police powers in a variety of state and federal locations,
allowing each of these centers the authority to craft responses to local problems
(Reichel, 1994).

Research collected from countries around the world shows that citizens of differ-
ent nations have different expectations of their police forces. One researcher com-
paring police forces around the world theorizes that part of this has to do with the
public demand for police services and willingness of citizens to seek out the police
(Bayley, 1985: 130). As a society becomes less able to maintain social discipline
through informal social processes, both the volume and the character of situations to
which the police in different countries must respond will increase. A comparison of
several countries demonstrates that variance in nations’ expectations can be attrib-
uted to differences in the countries’ technological capabilities and population size.
For example, police in more developed countries and cities are required to spend less
of their time controlling crime than those located in undeveloped countries and rural
areas. With the exception of the United States, where police spend more time
processing crime and less time on service than police in similar countries, police in
developed countries tend to spend more time engaged in attending to noncrime
matters and providing service, such a settling disputes (Bayley, 1985).

ORDER MAINTENANCE VS. LAW AND ORDER

One of the primary functions of the police all over the world is to maintain order. In
democratic societies police are required to maintain order under the rule of law. The
duty to maintain order under the rule of law places a further burden on the police.
The principle of accountability to the rule of law requires that police officers serve a
variety of functions — as rule enforcers, social servants, moralists, and street fighters
— to name several important roles that police officers must fill. In diverse situations,
officers must themselves decide which situations require them to play which roles
(Skolnick, 1966: 17).

In a country like the United States, where procedural protections for suspects
regulate police officers’ investigative power, the police are charged with enforcing
the law in a way that conforms to procedural dictates. On the face of it, maintaining
order seems to demand that all known violators of the law be arrested. Procedural
protections, however, set limits on manner in which violators may be apprehended.
For instance, in the United States, even if the police have a suspicion that someone
has committed a crime they are prevented from detaining that person until they have
a strong belief that the suspect has engaged in criminal activity. Viewed in this
manner maintaining order can sometimes be at odds with enforcing the law (Gold-
stein, 1960).

Police officers’ jobs are complicated not only by task-oriented ambiguity, but also
by ambiguity in the text of the law that the police are required to enforce. Some
ambiguities appear in the form of overbroad provisions that seem to prohibit a range
of conduct. Other ambiguity may stem from the fact that some laws on the books
are in conflict with social mores or expectations. Examples of such laws include
obsolete laws, laws that remain on the books because of legislative inaction, and
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laws that proscribe adultery (LaFave, 1962). Enforcing these type of laws would
violate public expectations.

The tension between maintaining order and enforcing the law also complicates
democratic oversight of the police. Society’s difficulty overseeing the police is com-
pounded by the invisibility of much of police behavior, and the large role that
discretion plays in police officers’ jobs. For instance, in the United States a patrol
officer’s decision to not invoke the law, for example when he or she decides not to
write a traffic citation, because of the structure of the appeals and review process, is
largely invisible (Goldstein, 1960). Thus, even when the law unambiguously governs
a situation, police may use their discretion not to enforce the law.

Numerous sociolegal scholars have explored how police cope with the tension
between maintaining order and enforcing the law, and how police do decide to
enforce the law (Goldstein, 1960; Skolnick, 1966; Worden, 1989; Lundman, 1994;
Boyd, Hamner, and Berk, 1996; Bell, 2002). Much of the sociolegal work in the area
of policing involves observational studies of the police. In these studies, trained
researchers often spend several months observing police officers at work and take
notes on their behavior. The data that researchers collect is then coded and analyzed.
Such studies of the police have revealed that because of conflicting organizational
goals, diverse situations, and the demands of the different communities that the
police serve, officers do not behave in a ministerial way, strictly enforcing the law
(Smith and Visher, 1981). Scholars have found that instead of enforcing the
law uniformly, police enforce the law selectively, sometimes neglecting to apply
the law in situations that the text of the law defines as violations.

Researchers who study the police have identified several factors on which police
base their decisions to apply the law. Police officers’ decision making has been
attributed mainly to two types of factors, situational — based on the characteristics
of the situation at hand, and attitudinal factors — linked to the officer’s beliefs and
attitudes. One of the most studied police decisions is the decision to arrest a suspect.
In exploring whether an individual police officer is likely to engage in formal action
— to arrest the suspect — researchers note that police may base their decision to arrest
on the severity of the offense; on characteristics of the suspect (sex, race, social,
social class, demeanor, sobriety); on the characteristics of the victim; or on the
relationship between the victim and the suspect (Worden, 1989: 669).

Research highlighting situational factors reveals that the police selectively enforce
the law in minority communities, and against minority violators (LaFave, 1962;
Wilson, 1973; Smith and Visher, 1981; Harris, 1999). Several early studies of the
selective application of the law by the police reveal the nonenforcement of the law in
minority communities because of police officers’ assumptions that lawbreaking was
accepted behavior in the black community (Wilson, 1973; LaFave, 1962). More
recent studies show that police use their discretion to more frequently stop, question,
and search racial minorities, and also are more likely to apply formal sanctions
against minorities than whites (Harris, 1999; Russell, 1998).

Police officers also have the discretion to decide whether they will use physical
force. Though the ability to use force is an important factor in policing, as this
chapter suggests, much of police control occurs without physical force being used.
Studies show that police rarely use physical force. For example, one study of use of
force by the International Association of Chiefs of Police indicated that police in the
United States use force in less than one half of 1 percent of all calls for police service
(Adams, 1999: 3). When the police do use force, it typically occurs in the context of
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trying to make an arrest. The study also found that the force used by police is most
likely to consist of shoving or pushing a suspect rather that discharging the officer’s
firearm (ibid.).

Two important approaches to policing adopted in many cities take different
perspectives on the use of force by the police. Community policing, the first ap-
proach, emphasizes community and police cooperation in the maintenance of order.
Community policing strives to make citizen and police coproducers of public order
in part by increasing police accountability in all areas, including the use of force
(Adams, 1999: 2). The other approach, aggressive policing, sometimes called the
“broken windows” approach, seeks to reduce crime by increasing enforcement in the
area of “quality of life” crimes — public drinking, vandalism, and other order
maintenance offenses. The emphasis on increased attention to crime and heightened
enforcement may make regimes implementing aggressive policing more likely to use
or abuse force (Adams, 1999: 2).

The role that weapons play is inextricably linked to the context in which policing
takes place, especially the nature of state citizenship, the relationship between the
police and the military, and in some sense to the degree of resistance to state
authority (Waddington, 1999: 152). For instance, the institutionalization of arms
in cities in Ireland, and other former colonies of the British Empire, can be con-
trasted strongly with that of the Metropolitan Police in London and forces in other
cities throughout England and Wales. In Irish cities, contemporary police carry
firearms. This originates from the British government’s arming the police to impose
colonial rule and preparing them to quell potential rebellions. Residents of London,
by contrast, a city where most police do not carry firearms, were free citizens when
policing developed.

Attitudinal factors in law enforcement

In addition to situational factors, attitudinal factors have served as important
explanations for the use of police discretion. An important attitudinal factor that
scholars have found to influence police decisions to apply the law is the officer’s
feeling about the seriousness of the violation. Police are less likely to enforce the law
when they believe that the violation is not a serious one, and therefore less deserving
of their energy. In such cases, they use their discretion to impose a lesser sanction,
such as issuing a warning.

When police attitudes about the seriousness of the law determine whether or not
it is enforced, police have the ability to nullify the law’s effect through inaction
or through misapplication. This is particularly true in cases in which law and/or
procedure has changed in an attempt to alter police behavior. In circumstances in
which police behavior is dictated by organizational norms, in order to be effective,
changes in procedures must address preexisting police norms. For example,
police officers in many cities in the United States have remained reluctant to res-
pond to female spouse abuse calls, even in the face of changes designed to increase
officer responsiveness, such as additional training and specialized domestic vio-
lence units. Studies of police officers responding to domestic violence calls show
officers’ responses to spousal abuse are determined in part by the fact that they
do not consider such incidents to be serious violations of the law (Hirschel and
Hutchinson, 1992). Officers’ behavior in domestic violence cases may also be
motivated by the fact that they sympathize with the perpetrator, or that they do
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not believe the violence committed by husbands against their wives is a crime
(Walker, 1993).

Hate crime is another area in which police department norms may heavily
influence the ways in which officers enforce the law. State hate crime statutes
attach additional penalties to crimes motivated by bias or prejudice on the basis of
race, religion, and sexual orientation. The requirement that officers determine
the crime’s motivation requires that police departments place special emphasis on
hate crimes — even if they are low-level crimes — a category of crime which is
frequently not investigated by the police. Studies have shown that police officers
are reluctant to properly enforce hate crime laws unless procedures are implemented
that address preexisting police norms regarding crime severity. (Boyd et al., 1996;
Bell, 2002).

Changes in police procedures that require police to behave in ways at odds with
preexisting organizational norms may nonetheless be successful. One study of how
police in a specialized unit enforce hate crime law in a large city in the United States,
“Center City,” revealed that detectives enforce the hate crime law in spite of a
departmental institutional culture that rejected the enforcement of low-level crimes.
Police officers enforcing hate crime law may face additional disincentives, when, as
in Center City, the community is mobilized against its enforcement. In Center City,
incorporating the detectives into a specialized, racially mixed unit, provided the
support and institutional space for norm changes needed to enforce hate crime law
(Bell, 2002).

Perhaps because police forces contain so few minority officers and white women
officers, many accounts of police behavior do little to examine differences among
officers based on identity. More recently, police studies have attempted to explore
the relationship between racial and gender identity and police officers’ behavior
(Martin, 1994; Oberweis and Musheno, 1999; Bell, 2002; Miller, 1999). Such works
generally compare the experiences of white women and racial and ethnic minority
officers with those of their white male counterparts. These studies show, as in other
contexts, that the work experiences of minority and female officers are frequently
marked by sexism, racism, or some combination of the two. As a result, collegiality
among minority and white male officers is clearly affected.

In interviews minority and white female officers, similar to white male officers,
often raise the importance of their identity as police officers (Martin, 1994;
Oberweis and Musheno, 1999). Despite the importance of the “cop” identity,
being women and people of color gives officers perspectives that allow them to
view situations from a different vantage point. Though more research is needed to
isolate the precise effect of officers’ racial and gendered identities on their behavior,
the existing social-legal research in the area suggests that given officers’ power and
proclivity to invoke the law strategically, minority and female officers’ added per-
spective may increase their sensitivity to diverse populations and therefore their
decision to invoke the law. (Bell, 2002; Oberweis and Musheno, 1999)

PoLicE-CITIZEN ENCOUNTERS

Around the world situations that the police handle can be broken into the following
large categories: responding to crime, crime investigation, crime prevention, medi-
ating disputes and quarrels, dealing with noncrime situations and traffic control
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(Bayley, 1985: 150). Researchers have attributed the tendency of citizens in richer
and more developed countries to encounter the police in noncrime situations, or in
the context of citizen-generated service calls, to two main factors (Bayley, 1985:
149). First, in rural and less developed areas, other social groups may provide
support in noncrime-related situations. Second, the absence of communication
technology may also make it more difficult for citizens to summon the police.
Thus citizens in less developed areas rely less on the police (Bayley, 1985).

In the United States, one survey of police—citizen contacts shows that roughly one
fifth of the population had face-to-face contact with the police in the 12 months
prior to the survey. Nearly half of the respondents who had had encounters with
police officers had called or otherwise contacted the police. Common situations in
which citizens encountered the police include: requesting assistance from the police,
providing information about their own victimization, and giving information about
a crime they had witnessed. The survey revealed an important racial difference in
citizen—police contact. Though whites were more likely than minorities to have had
contact with the police during the previous 12 months, minorities represented a
relatively large percentage of those handcuffed during their encounter. A larger
percentage of blacks and Hispanics reported being subject to force by the police —
including being choked, hit, threatened with a gun or having some other type of
force used on them - than whites (Greenfield, Langan, and Smith, 1997).

Recently sociolegal research on how citizens perceived the police has addressed
racialized differences in perception of the police. Data from a number of surveys
show that African Americans are more likely than whites to believe that the police
treat African Americans more harshly than whites (Russell, 1998; Weitzer, 2000).
A recent study, based on interviews with residents of three Washington DC neigh-
borhoods, described residents’ perceptions of police behavior and analyzed the
relationship between racial background and perceptions of the police. Two of the
neighborhoods studied were middle-class, the other disadvantaged. The study
revealed that race is an important predictor of citizens’ attitudes toward the police.
Black and white respondents agreed that the police treated blacks differently than
whites. Whites, however, believed that police officers’ actions were justified, while
blacks ascribed officers’ discriminatory behavior to invidious motives. The study
also examined the provision of police services, finding class differences among the
black respondents. The majority of disadvantaged residents believed that their
neighborhood received inferior treatment by the police, while only a minority of
middle-class residents found this to be the case (Weitzer, 2000).

In the United States, minorities’ perceptions of the police — particularly the
perceptions of African Americans and Latinos — are very much affected by how
they view themselves as being treated by the police. One form that discriminatory
treatment has taken is the use of racial profiling — when the police target individuals
for investigation because the officer believes that persons of their race are more likely
to engage in criminal behavior. Many of the complaints about racial profiling occur
in the context of the investigation of traffic offenses. Minorities have argued that
they are more likely than whites to be stopped by the police for speeding, more likely
to be ticketed, and more likely to be searched for drugs. The prevalence of such
practices and their wide distribution among the African American population have
led many to call racial profiling in this context, DWB — “driving while black.” Police
officers deny that they are engaged in racial profiling. They insist higher arrest
statistics for minorities justify the targeting of blacks and other minorities
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(Harris, 1999: 267). Scholars have noted the circularity of this argument and
questioned its empirical basis (Harris, 1999; Skolnick and Caplovitz, 2001).

Studies of police procedures in Ohio, Maryland, and New Jersey, analyzing the
proportion of drivers stopped by race, show that a disproportionate numbers of
African American drivers received tickets (Harris, 1999; Knowles, Persico, and
Todd, 1999). Several studies of police behavior and racial profiling compare the
race of drivers on the road with police data describing the rate at which blacks are
stopped, ticketed, and arrested on a particular section of road. In one study of stops
on the New Jersey Turnpike the race of drivers on the road was ascertained by
counting cars on the road. This study also noted by race whether drivers were
driving at the speed limit. In this study, though there was no statistical difference
between the speed at which black and white drivers drove, 73.2 percent of those
stopped and arrested on the turnpike were black, while only 13.5 percent of cars had
a black driver or passenger (Harris, 1999).

Scholars have identified a number of possible negative consequences that may
stem from police officers engaging in racial profiling. When the police treat law-
abiding minorities as if they are criminal suspects solely because of their race, fear
and distrust is bred in these communities (Harris, 1999). Distrust and fear of the
police may lead to a failure of community—police crime fighting initiatives and in
extreme cases, incendiary violence (Skolnick and Caplovitz, 2001). In addition to
the effect on minority—police relations, there is also the effect of this strategy on law
enforcement. Stopping minorities, irrespective of other markers of criminal activity,
is not an effective method of criminal law enforcement (Skolnick and Caplovitz,
2001).

Community policing

Implemented in a variety of countries around the globe, including China, Israel,
Japan, the United Kingdom, Hong Kong, and the United States, community policing
involves the implementation of mechanisms designed to strengthen ties between
communities and the police. Community policing places a focus on returning police
to the community. Greater contact between citizens and the police is intended to
decrease suspicion and distrust of the police, making citizens more likely to report
crimes and leading to the increase of citizens’ satisfaction with the police. One of the
aims of community policing is for the public to play a more active and coordinated
role in fighting crime, and thus help the police (Skolnick and Bayley, 1988; Miller,
1999). When residents share crime-fighting responsibility with the police, the “suc-
cesses” or blame for increases and decreases in the city’s crime rate is shared as well
(Miller, 1999).

Community policing is designed to be a significant departure from the so-called
reactive style of policing in which police officers spend most of their time in
centralized locations, responding to citizens’ calls for assistance. Both the language
and action involved in community policing is different. One study of community
policing found that in order to get citizens committed to community policing, the
“talk” is a friendly departure from normal authoritarian police discourse. Residents
are described as “customers ‘invested’ in the joint production of community stabil-
ity” (Miller, 1999: 194). Community policing also involves actual programmatic
changes. Research on community policing programs on four continents reveals that
adopting community policing involves four separate areas of programmatic change:
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(1) organizing community-based crime prevention; (2) reorienting patrol activities to
empbhasize the provision of services in nonemergencies; (3) increasing accountability
to local communities; and (4) decentralizing command (Skolnick and Bayley, 1988).

Engaging the community in crime prevention is one of the best-known hallmarks
of community policing programs. Extensive community-based crime prevention, or
“Neighborhood Watch” programs exist in the United States, Great Britain, Japan,
and Singapore. In London, for example, Neighborhood Watch involves bolstering
security by having the police conduct safety education and sessions where the police
supply material for marking residents’ property, and by the police urging neighbor-
hood residents to act as the “eyes and ears” of the police. Though lectures on safety
and security, community safety meetings, and coordinated media campaigns, Neigh-
borhood Watch programs like those in London provide information about security
and crime prevention (Skolnick and Bayley, 1988).

Communities that have had fractured relationships with the police may be reluc-
tant to maintain the level of cooperation with the police required for community
crime prevention. In such communities, in order for community policing to work,
police departments must take measures to demonstrate to citizens that the police are
accountable to the community. One common mechanism designed to increase police
accountability is the creation of “liaison officers.” In the United States, departments
committed to community policing frequently create liaison officers for ethnic and
racial minorities and gays and lesbians. The purpose of these officers is to develop
relationships with individuals in the community, to build trust between the commu-
nities and the police, and to respond to these communities’ unique needs. Another
method of increasing police accountability includes programs that allow citizens to
observe the police. For instance, in both Britain and Sweden citizens may inspect
police stations (Skolnick and Bayley, 1988).

In addition to involving the community and building trust with the community,
community policing typically requires some type of structural change in police
departments’ response to crime. Many departments implementing community po-
licing have chosen to reorient patrol activities. Reorienting patrol activities requires
most police departments to change from a model of crime fighting in which patrol
officers primarily respond to service calls issued by radio dispatch to one in which
patrol officers engage in random motorized patrols. A predicted benefit of changing
the police role is that police will become more attentive and responsive to citizens
(Miller, 1999). In several cities in the United States, and in Japan, Australia, and
Norway, reorienting patrol activities has involved moving the police from larger
centralized locations to smaller police stations locted in residential and commercial
neighborhoods. Officers in these stations are encouraged to get to know the com-
munity in many ways. For instance in the ministations in Japan (koban) and
Singapore’s Neighborhood Police Posts, officers patrol, make security surveys, pro-
mote crime prevention, serve as a sounding board for residents’ complaints, and go
door to door offering services and soliciting suggestions on police-related issues. In
other cities, in an attempt to reorient patrol activities, police departments have
reinstituted foot and bicycle patrols (Skolnick and Bayley, 1988).

Reorienting patrol activities is not the only structural change made by police
departments making the transition to community policing. Often the structure
of decision making must change as well, with a decentralization of command.
When this type of reorganization of the authority to make decisions about police
priorities occurs, power is taken from centralized decision makers and given to those



THE POLICE AND POLICING 139

responsible for policing the community. In many cases, this involves redrawing
command areas and enhancing decision making throughout the command structure
(Skolnick and Bayley, 1988). Decentralizing command is more easily attainable for
police organizations with a tradition of decentralized decision making. In depart-
ments that rely heavily on centralized command structures, effective management,
accountability, and control of the rank and file may be lost, and a breakdown of
professional standards of behavior may result when community policing is imple-
mented (Mawby, 1999).

Studying community policing as it is implemented, scholars have questioned both
its logic and its goals. The goal of community policing — to change the focus of
traditional policing and to provide greater community involvement — is ambitious.
In the attempt to implement community policing, many police departments have
encountered obstacles that prevent them from effectively making the transition from
more traditional forms of policing. One of the most significant obstacles that
community policing programs encounter is from officers, whose support is needed
to move from reactive policing. Studies of several police department have revealed
that many officers are not receptive to community policing (Lyons, 1999;
Rosenbaum and Lurigio, 1994; Scheingold, 1991; Miller, 1999). Some police officers
who, as a result of community policing, have been forced to make rather dramatic
changes in their job function have felt threatened, and have acted as obstacles to
the successful implementation of such programs (Rosenbaum and Lurigio, 1994;
Lurigio and Skogan, 1994 ). The emphasis on performing nonemergency work and
interacting with citizens has also led to disaffection as officers referred to duties
performed in connection with community policing as “social work” or “not real
police work” (Miller, 1999: 103; Rosenbaum and Lurigio, 1994: 306).

If community policing is to be successfully implemented, research suggests that
specific conditions must be met to overcome these types of structural obstacles to its
acceptance. Resentment can occur when officers are forced to make changes that
they feel have been thrust on them by “desk cops” unfamiliar with policing realities.
In one city this was avoided when higher-ups employed participatory management
(Miller, 1999: 198). In the end it may be easier to implement community policing if
the changes involved do not represent such a dramatic departure from previous
policing styles. In Holland, Sweden, and Canada, community policing has been
embraced, most likely because community policing is consistent with the traditional
forms of police organization in those countries (Mawby, 1999).

The reorientation of patrol activities and efforts to jump-start community crime
prevention are sometime packaged and sold to communities as attempts to empower
communities and to dramatically change the structure of authority in crime fighting.
This requires, of course, that the community wants to have more contact with the
police. This is not always the case, particularly in cities where minorities have been
subject to police harassment and brutality. In these neighborhoods, community
leaders are reluctant to support measures like community policing which are specif-
ically designed to increase the number of police in the community and therefore
citizen’s contact with the police (Lyons, 1999; Rosenbaum and Lurigio, 1994).

One study of community policing in Seattle, Washington indicates that the imple-
mentation of community policing may only constitute a modest break from trad-
itional law enforcement practices (Lyons, 1999). In reality, community policing may
empower the police more than it empowers the communities in which it is imple-
mented (Lyons, 1999). Analysis of the stories told by police officials, community
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activists, and city officials revealed that community policing uses stories to encour-
age deference to the state and deflect critical scrutiny from the city’s shift to an
emphasis on law and order. Stories about policing as professional fear reduction
through problem-solving partnerships thus helped to limit the scope of law
(Lyons, 1999: 172).

In a similar vein, scholars who draw on the work of the French philosopher
Michel Foucault criticize community policing for the myriad ways it enhances
disciplinary surveillance, allowing police to penetrate, and ultimately to dominate,
the community. Behavior in which the police are more involved with youth —
providing youth centers, for example — and more involved with residents in their
homes blurs the line between state and society (Scheingold, 1991: 189). In this way,
state power becomes projected into and through “a community mobilized against
criminal behavior and incipient criminality, such as graffiti, disorderly conduct and

the like” (ibid.).

Nonstate policing

As mentioned earlier, nonstate actors are also responsible for policing. In the latter
part of the twentieth century, around the world there has been a significant increase
in the number of policing functions performed by nonstate or private actors, or
private policing. Individuals engaged in private policing — security guards, private
investigators, bouncers — may be performing similar activities to the public police,
like investigation of crime, providing property and personal protection, surveillance
activity, and order maintenance. The rapid growth in private police has been
attributed to a variety of factors including socioeconomic changes, the increase of
corporate involvement in public life, and an increase in the number of large private
spaces, such as shopping centers, to be policed (Reichman, 1987).

Though the activities in which they engage are similar, private police can be
distinguished from public police in two main ways. First, private police generally
operate almost entirely in the private sphere, maintaining order and minimizing
disruption within private spaces. Second, in the vast majority of cases their role
enforcing the criminal law is restricted to seeking the assistance of state-oriented
police (Reiss, 1987: 26). Operating in the private sphere, without the authority to
enforce criminal law, deprives private police of the legitimacy for their action that
public police possess (ibid.).

Some situations involving policing by private citizens have their roots in a state
authority having relinquished policing power. In other words, private policing
sometimes originates from the state having turned over policing functions to private
individuals or institutions. This has certainly been the case with the policing of
inmate populations in a number of countries — Great Britain, the United States, and
Australia — where private prisons have been created. In the United States, large
increases in the prison population, and desires for reduced cost, has resulted in the
widespread creation of private prisons. Frequently, for-profit private prisons oper-
ated in the United States are built and run by private companies. States and the
federal government then contract with private prisons to provide for the incarcer-
ation of inmates. In Great Britain, the privatization of policing has led to “civilian-
ization” of police posts in which jobs normally performed by sworn personnel are
instead carried out by less expensive civilian officers (Johnston, 1992: 55).
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“Alternative policing” which involves community residents is another form of
nonstate policing. Though citizens are doing the policing, alternative policing can be
distinguished from community policing in that in alternative policing, the commu-
nity plays a much greater role in criminal law enforcement. For example, in most
community policing regimes, the citizens’ main role is an advisory one. Citizens may
provide information about lawbreakers, but do little if any actual policing. Alterna-
tive policing, by contrast, involves actual policing of part of the community or
policing of particular types of conflicts by nonstate actors, frequently communities
and interest groups. Alternative policing styles have been identified in rural Alaska,
the Philippines, Peru, Italy, China, Brazil, South Africa, and Indonesia.

Alternative styles of policing need not originate from state inaction. Rather,
communities and interest groups may themselves create alternate policing options
because they view the state as ill equipped to provide services. Alternate policing
styles may also develop because citizens question the state’s legitimacy to intervene
in the community. Developing countries where the duty to maintain order is spread
through the wider community, rather than being only the duty of the states, are
particularly amenable to alternate policing styles (Findlay and Zveki¢, 1993). Alter-
native policing styles involving residents of two developing countries, China and
Indonesia, are described below.

In Indonesia, the neighborhood policing system is called a “self-motivated” or
“self-willed” safety system in order to highlight the active role that the community
should take in policing. One of the main components of the neighborhood policing
system is the neighborhood patrol, which is made up of men (usually heads of
households) between 18 and 50 years old. The men take turns patrolling urban
neighborhoods between 9 p.m. and 4 a.m. These patrols, which received official
recognition by the Indonesian police system in the early 1980s, draw on traditions
established when the country was a Dutch colony which empowered village chiefs to
form patrols in which all village residents were required to participate (Reksodipu-
tro and Purnianti, 1993).

Though participation in the patrols in now noncompulsory, in more cohesive rural
areas there is social pressure to participate in the common defense of the neighbor-
hood. This is less true in the cities themselves, where the patrols exist, but hired
individuals take the place of residents. The patrol groups are supported by an
administrative organization that collects money to defray the expenses of patrols,
including the purchasing of batteries for searchlights, and coffee and cigarettes
(Reksodiputo and Purnianti, 1993).

In the Philippines, the barangay, a settlement of 30 to 100 families, is the country’s
smallest territorial unit. Though barangays operate at the local level, they provide
services that in other countries are provided by the national government, including
agricultural support services, health and social welfare services, and the maintenance
of the justice system. In Quezon City, located in the metropolitan area around
Manila, alternative policing has developed which gives policing authority to groups
composed entirely of civilian volunteers as part of the Barangay Ronda System
(Leones, 1993).

Though the Barangay Ronda system is not the only police power in the barangays
— there are professional police affiliated with the state that also have responsibility
to police the barangays — the power given to citizens in these groups is far greater
than even the most ambitious attempt to “empower” citizens under community
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policing regimes. The Barangay Ronda’s duties are similar to that of uniformed law
enforcement officers. In addition to reporting suspicious-looking characters and
monitoring of the areas like citizens who do “neighborhood watch,” citizens
working as part of the rondas also receive and investigate citizen complaints,
provide physical security to local officials, and coordinate evacuations in emergen-
cies (Leones, 1993).

CONTROLLING THE POLICE

One method of holding the police accountable is through public appeals to political
leaders who hold some supervisory duties over the police. The system for holding the
police accountable by using political means is related in part to how the police are
organized. National police systems, like that in France, are frequently supervised by
an agency or minister of the national government, and may be held accountable at
the national political level (Loveday, 1999: 132). In systems that are more frag-
mented, with police at many levels, control of the police is more roundabout. In the
United States, if the police serve under an elected sheriff, or if the head of the police
is appointed by the city’s mayor, it may be possible for voters to hold those officials
accountable for police misbehavior (Loveday, 1999).

In the United States, attempts to hold police accountable for their actions have
included the use of criminal process against officers, civil rights suits seeking dam-
ages for violations of individual rights, and suits seeking injunctive relief. In 1991
the acquittal of several Los Angeles police officers for the beating of Rodney King is
a prominent example of the ways in which the criminal process can fail to hold
police officers accountable for misconduct. Suits requesting money damages may
also fail to serve as a deterrent for large police department, even if the plaintiff wins.
For instance, members of Los Angeles Police Department have told researchers that
they view damages awards as a reasonable price to pay to use violent actions that
deter crime (Skolnick and Fyfe, 1993). The assumption is that given Los Angeles’
size, paying out damage awards costs the city less than increasing the number of
police officers to an adequate number (Skolnick and Fyfe, 1993).

Attempts to hold the police accountable for their actions can also occur when
criminal defendants challenge police behavior. These defendants often argue that an
individual police officer violated one of their rights under the United States Consti-
tution. Defendants’ rights under the Fourth, Fifth, and Sixth Amendments restrict
many aspects of the investigative process including police searches of persons and
property, the arrest and detention of individuals, and the interrogation of suspects.
Violation of defendants’ Constitutional rights has important implications for law
enforcement. For instance, the Fourth Amendment to the United States Constitution
prohibits unreasonable searches and seizures. If the police wish to search a suspect’s
home, in most cases the prohibition against unreasonable searches and seizures
requires that they obtain a search warrant. If in the collection of evidence the police
are found to have violated a defendant’s Constitutional rights under the Fourth
Amendment then under the exclusionary rule, a rule established by the United States
Supreme Court, the evidence cannot be used at the defendant’s trial.

In the context of perhaps one of the most famous cases in American criminal
procedure, Miranda v. Arizona, scholars have long debated whether the announce-
ment of constitutional principles has any affect on police behavior (see Leo and
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Thomas, 1998). In 1966 in Miranda, the Supreme Court announced procedures
designed to make police interrogation less coercive. The Court based its decision in
part on the coercive nature of the current practices described in police interrogation
manuals. The Court found that custodial interrogations subject the suspect to an
inherently coercive environment with many psychological pressures. Therefore, the
Court placed the burden on the government to inform suspects of their rights to
silence, to inform suspects that anything thay say can be used against them, and to
inform suspects of their rights to counsel.

Since the Miranda decision, sociolegal scholars have evaluated empirically police
interrogation procedures. One of the most detailed of these studies was based on one
researcher’s observation of 122 interrogations conducted by 45 different police
detectives who were part of a large, urban police department (Leo, 1996). The law
requires that before commencing interrogation the interrogating officer must recite
the familiar Miranda warnings. If the suspect invokes either the right to counsel or
the right to silence, the interrogation is to cease. In the vast majority of interro-
gations in the study, the defendants waived their rights and the interrogation
proceeded. In 4 percent of interrogations observed, the detectives continued ques-
tioning the defendant despite the suspect’s invocation. Though any evidence that the
defendant provided could not be used in the prosecution’s case-in-chief, by speaking
the defendant could provide damaging information. The detectives who continued
to question defendants were aware of this fact, but neglected to reveal to the
defendants that if they chose to testify, anything they said could be used against
them on cross-examination (Leo, 1996: 276).

In the years since the Miranda decision, several scholars have argued that the
procedures mandated by the Court have handcuffed the police, preventing them
from gathering evidence needed to convict criminal defendants. The study of police
interrogations describe above suggests otherwise. In most cases, 64 percent of
interrogations observed, the detectives were successful — the suspect provided de-
tectives with incriminating information. The study also revealed that detectives use a
number of tactics to get the suspect to confess. The most successful of these tactics
involved appealing to the suspect’s conscience, identifying contradictions in the
suspect’s story, and praising or flattering the suspect (Leo, 1996: 278). The study
concludes that the tactics that the Court frowned on in Miranda are exceedingly
common, a finding that suggests that the courts have limited power to create rules
that actually change police behavior.

CONCLUSION

Much of the recent research on the police has explored the effectiveness and
operation of recent innovations and policing regimes, such as community policing
or order maintenance policies. There remain a number of important areas for further
research. More observational studies of the police that explore and analyze officers’
actions are needed. In this regard, such research might examine the relationship
between police officers’ role and their behavior, and the relationship between police
norms and rule making.

One area of particular interest to law and society scholars is police officers’
approach to the law. There is much room for research on the relationship between
the dictates of the law and the views of those responsible for enforcing it. Research is
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needed that further explores police officers’ guidelines for enforcing the law and
their knowledge and understanding of legal rules and principles.

Finally, there is a need for more comparative studies of policing systems — exam-
ination of policing systems cross-nationally. This involves in part studying policing
regimes that have been little studied — such as regimes in Africa and in the recently
democratized countries of Eastern Europe. Particular attention should be paid to
alternative policing regimes and nonstate policing in other countries as well. In each
area, special attention should be paid to the structure, function, and utility of recent
innovations. Research in each of these areas will greatly increase the breadth, depth,
and comprehensiveness of research on police and policing.
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9

Professional Power: Lawyers and
the Constitution of Professional
Authority

TANINA ROSTAIN

Until the 1970s, American sociolegal research on the legal profession was in the grip
of a functionalist framework, which assumed that professions arose organically to
address the problem of order in modern society (Durkheim, 1957; Parsons, 1954).
According to functionalist accounts, the role of professions was to mediate between
individual interests, on the one hand, and state institutions, on the other. Presuppos-
ing this view, sociolegal studies of lawyers typically focused on whether lawyers
complied with accepted professional norms, which presumably articulated the ap-
propriate role of lawyers in modern society, without questioning the genesis, func-
tion, or legitimacy of the norms themselves. Thus some studies examined whether
lawyers served as independent counselors, whose function was to mediate between
clients’ interests and societal values (Smigel, 1964), or as zealous partisans, whose
job within the adversary system was to advocate single-mindedly on behalf of clients
(Blumberg, 1967; Macaulay, 1979). Other studies investigated the underlying bases
for lawyers’ failures to adhere to codes of ethics, which supposedly reflected the
norms governing lawyers’ roles (Carlin, 1966; Handler, 1967). In focusing on the
divergence between the profession’s normative expectations and the realities of
everyday practice, this early sociolegal scholarship engaged in its own variation of
the “gap studies” then prevalent within sociolegal scholarship, which focused on the
failures of the state to deliver on the promises of liberal democracy (Abel, 1980;
Garth and Sarat, 1998).

In the 1970s, new theories emerged that rejected functionalist approaches in favor
of accounts that viewed the institutions of professionalism as the result of a collect-
ive mobility project undertaken to attain economic rewards and prestige (Abbott,
1988; Freidson, 1986, 1973; Larson, 1977). The new paradigm represented a shift
from theories of structure to theories of action (MacDonald, 1995) and gave rise to
empirical questions as to how people “ ‘make’ or ‘accomplish’ professions by their
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activities” (Freidson, 1983: 27). Whereas the construction and deployment of pro-
fessional power had remained largely invisible within functionalist theories, which
had taken lawyers’ status and legitimacy in society for granted, the changed focus on
professionals as social actors brought the problem of power to the foreground.

This theoretical reorientation ignited an explosion of sociolegal research on the
legal profession. During the last 30 years, empirical research seized on questions of
how power is produced, amassed, legitimated, and deployed by lawyers, and con-
tested by competitors, clients, and others, to investigate the many varied sites of
organized and day-to-day professional activity. Recent sociolegal investigations of
lawyers have focused variously on the interactions among professionals’ market
activities, their deployment of expert knowledge in their work, and the different —
and often conflicting — ideologies they invoke to justify their protected status in the
market, the value of their services to clients, and the importance of their role in
society at large. While these studies all share a fundamental preoccupation with the
problem of professional power, they differ about its constitution and exercise. Many
studies, drawing on Marxist and Weberian thought, investigate how the institutions
of professionalism advance the material and status interests of lawyers (e.g., Abel,
1989; Heinz and Laumann, 1982; Nelson, 1988) Pursuing insights from the work of
Foucault and Bourdieu (e.g., Bourdieu, 1987), other studies focus on the social
construction of power to examine how professional authority itself is constituted
in the ideological claims and discourse of lawyers (Sarat and Felstiner, 1995; Shamir,
19935). Read together, these studies illuminate the multiple dimensions of profes-
sional power.

This chapter describes sociolegal investigations of lawyers and the legal profession
since the 1970s. Consistent with the emphasis found in sociolegal research in the
United States, I concentrate on studies of American lawyers, bringing in relevant
comparative and international studies when available. Because the professional
project is typically defined around activities involving the provision of legal services
to clients, I focus on studies of practicing lawyers. I do not address studies of judges,
lawmakers, or legal academics, though the activities of these groups of lawyers
undoubtedly play important legitimating functions in the construction of lawyers’
professional authority (e.g., Halliday, 1987; Shamir, 1995)."

Sociolegal research on the legal profession can be organized along several lines,
including theoretical, methodological, and historical lines. This chapter organizes
this research to offer multiple views of the spheres in which lawyers work. Lawyers
exercise professional power in various arenas, including in their public organized
bar activities and their day-to-day work (Nelson and Trubeck, 1992). The first
section of this chapter describes sociohistorical studies of the American legal profes-
sion, which have focused principally on the organized bar’s efforts to coalesce
around and effectively press a shared economic and ideological agenda. Scholars
adopting a historical lens have debated whether the goal of creating and controlling
the market for lawyers’ services adequately accounted for lawyers’ professional
activities or whether ideological interests also played a role (Abel, 1989; Halliday,
1987; Shamir, 1995).

Although the most visible arena, organized activities are but one of many in which
lawyers construct and deploy power. This chapter next turns to sociolegal studies of
specific practice settings, where lawyers enact conceptions of professionalism in their
day-to-day representation of clients. Research has established a dramatic divide in
the American private bar between lawyers who represent corporations, and who
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enjoy greater economic rewards and social standing, and those who represent
individuals, who are at the lower end of the economic and social hierarchy of the
bar (Heinz and Laumann, 1982 Heinz, Nelson, Laumann, and Michelson, 1998).
The two “hemispheres” of private practice provide a useful map to organize the
wealth of sociolegal research in this area. In particular, this frame highlights import-
ant differences between the corporate and individual sphere in the specific tasks
lawyers perform for their clients, the expert and ideological claims they make, and
the organizational structures of their work. Within each sphere, too, sociolegal
studies have exposed significant variations in the way lawyers construct professional
power, and in particular how they accede to, resist, or reframe market incentives in
advancing their professional agendas.

While the vast majority of lawyers represent private clients, many are also found
in government or public interest law (Carson, 1999: 24). Public interest or “cause”
lawyering has drawn significant attention from sociolegal scholars as an alternative
sphere in which professional power is constructed and deployed. Studies of cause
lawyering have primarily focused on liberal/left lawyering. This research illuminates
lawyers’ efforts to bridge the gap between the egalitarian premises underlying law’s
authority in a liberal democracy, which hold that everyone has equal access to law,
and the exercise of professional authority, which posits that access is mediated
through special expertise. In contrast to cause lawyers, government lawyers have
not been the subject of sustained empirical investigation. The dearth of studies in
this area make it difficult to explore questions of how lawyers in government
practice might seek to appropriate, contain, or transform the power that the state
places at their disposal.

THE ORGANIZED BAR

Sociohistorical investigations of the American legal profession have concentrated on
the workings of the organized bar and its elite members, a visible locus of lawyers’
collective efforts to demarcate markets and advance political and ideological
agendas. Such research has considered the legal profession’s collective influence on
lawmaking in areas involving regulation of lawyers and competitors — where lawyers
seek to exercise direct control of the market for their services — and in areas more
broadly affecting the material and ideological interests of lawyers and their clients.
This scholarship debates whether lawyers’ organized activities should be understood
as attempts to create and protect a monopoly over the market for their services — the
market control thesis — or also reflect the pursuit of social status or independent
ideological commitments.

Abel’s study of the American legal profession from the late nineteenth century
through the 1960s makes a strong case for the market control hypothesis. As
described by Abel, the American bar’s growing power depended on obtaining a
monopoly over the market for legal services, by asserting control over the “produc-
tion of producers” and over the “production by producers.” In the early years, the
organized bar gained control over the supply and training of new lawyers by
introducing and formalizing educational requirements and bar standards, excluding
immigrants and their sons, and reinforcing barriers already in place for women and
minorities. In subsequent decades, the American bar obtained control over the
“production by producers.” It established restrictions on competition from out-
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siders, and despite populist opposition, by 1930 had secured an expansive monop-
oly, which extended well beyond advocacy in court to such matters as giving legal
advice, drafting instruments, and transferring deeds (Abel, 1989: 26, 113). During
the same period, the bar sought through prohibitions on advertising and other
measures to dampen competition from within, particularly from the lower stratum
of the bar (Abel, 1989: 115-22). Comparative studies of legal professions around
the world reveal parallel historical trajectories in common law countries. In contrast,
the history of legal professions in civil code countries does not conform to the
market control thesis, exhibiting different types of relations among the lawyers,
the state, universities, and the market. In particular, these studies demonstrate a
much more central role for the state in the creation of law-related occupations and
little evidence of a collective project actively undertaken by lawyers as a whole (Abel
and Lewis, 1988a, 1988b, 1989; Abel, 1988; Rueschemeyer, 1973).

Abel treats professional ideology primarily as an instrument to advance market
control. Other sociohistorical scholars maintain that lawyers often pursue ideo-
logical interests independent of their function in furthering collective market inter-
ests (Halliday, 1987; Gordon, 1983, 1984; Shamir, 1995). Gordon has argued that
the specific content of lawyers’ ideologies — their own explanations and justifications
for the positions they espouse — has behavioral and social consequences (Gordon,
1983, 1984). According to Gordon, lawyers view themselves as having obligations
to a universal legal order — a set of rules and procedures for the regulation of social
relations consistent with prevailing political understandings of the good. Conse-
quently, they should be understood as “struggling to work out a relationship be-
tween their beliefs and their practices — between the ideal and the actual — with
which they could live in comfort” (Gordon, 1984: 53). Halliday argues that during
significant periods of its history, the American legal profession has devoted collective
effort to advancing civic professionalism, more specifically to creating and safe-
guarding an autonomous legal realm not subject to the vagaries of politics (Halliday,
1987; cf. Powell, 1988). Historical studies of lawyers in Europe and the United
States suggest that they have been active participants in the rise of Western political
liberalism — a role not adequately explained by market control (Halliday and
Karpik, 1997).

Through a study of the American bar during the 1930s, Shamir argues that the
market control thesis does not explain the response of elite lawyers to the creation of
an administrative arena under the New Deal. Instead of seizing on the new adminis-
trative regime to expand the market for legal services — as market control theory
would predict — the organized bar devoted considerable energy to criticizing the
creation of administrative mechanisms on the ground that they violated fundamen-
tal principles of due process. Shamir argues that lawyers resisted the pluralist
conception of law advanced by the administration in favor of a specific understand-
ing of law that maintained and reinforced their privileged status. The organized bar
opposed new administrative sources of law, because they “threatened to compromise
the asserted distinct professional identity of lawyers and to subvert the hierarchical
organization of the field around the centrality of the courts” (Shamir, 1995: 124).

Halliday and Shamir differ as to whether professional ideology is best understood
as reflecting normative commitments to the values of liberal democracy, which
requires consideration of lawyers’ motivations (Halliday, 1999) or should be assimi-
lated into a larger account of status enhancement (Shamir, 1995), which stresses the
effects of their conduct. But this theoretical difference may be less significant than it
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first appears. On the one hand, an analysis based on motivations, such as Halliday’s,
must take into account that lawyers’ conceptions of law’s “ideals” are socially
constructed. Lawyers’ motivations are shaped by their location in a social field in
which their status as guardians of the legal order is reinforced and legitimated (cf.
Shamir, 1995: 129; Bourdieu, 1987). On the other hand, any normative claim can
arguably be explained by its function in enhancing its producer’s authority; the
concept of status enhancement, consequently, may add little explanatory value.

During most of the twentieth century, the American bar was able to control the
market for their services. Since the late 1970s, American lawyers’ power to limit
competition from outsiders has begun to erode. With the application of antitrust
prohibitions to lawyers’ collective activities, the organized bar has been increasingly
impeded in its efforts to enlist the state to police the unauthorized practice of law,
particularly when such practice is engaged in by other professionals such as account-
ants (Wolfram, 2000; Abel, 1989: 229). As a consequence, American lawyers have
been forced to confront increasing and direct competitive pressures from alternative
service providers in both the corporate and personal legal services sectors. At the
same time, the bar has not been able to assert control over the number of new
entrants into the profession, which has expanded as a result of greater access to
higher education, increased demand for legal service, and the elimination of discrim-
inatory barriers (Abel, 1989). In the United States, the ratio of lawyers to general
population has more than doubled between 1970 and 1988 (Sander and Williams,
1989: 433).% This extraordinary growth has resulted in intensified competition
within the profession.

Lawyers have taken refuge in specialization, which has made it more difficult for
lawyers as a group to identify common economic or ideological interests as a basis
for a collective agenda (Abel, 1989: 237; Heinz and Laumann, 1982; Heinz et al.,
1998: 762). The growing fragmentation of the bar has been attributed to lawyers’
own entrepreneurial ingenuity. As Nelson and Trubek observe, “the key to the
economic and political success of American lawyers as a group has been their
adaptiveness. But the cost has been the erosion of a distinctive professional tradition
and the absence of centralized power within the profession capable of enforcing a
particular vision of professional ideals” (1992: 13).

Sociolegal research on specific practice settings offers a detailed mapping of the
divergent ideological, epistemic, and organizational paths taken by lawyers in
pursuit of clients during the last several decades. The next two sections of this
chapter organize these studies around the divide in the private bar between lawyers
who represent corporations and those who represent individuals, a divide that was
already well entrenched by the mid-1970s (Heinz and Laumann, 1982). Corporate
and personal services lawyers differ along a number of variables including: social
background (personal lawyers come from less prestigious social backgrounds);
educational background (corporate lawyers come from elite national law schools
whereas personal services lawyers are from local schools); substantive areas of
specialization (corporate and personal services lawyers each practice in areas rele-
vant to their respective clients’ needs); practice setting (corporate lawyers work in
large firms whereas personal services lawyers work in small or solo firms); prestige
associated with practice (corporate practice is accorded significantly greater prestige
than personal legal services); and income (the income of corporate lawyers far
outpaces that of personal services lawyers, though successful personal injury lawyers
represent a notable exception) (Heinz and Laumann, 1982; Heinz et al., 1998;
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Sander and Williams, 1989; Auerbach, 1976; Carlin, 1966). Each sphere of practice
has given rise to distinct ideologies. Within each sphere, too, lawyers have generated
varying local ideologies, areas of expertise, and workplace organizations to reinforce
their professional authority and obtain clients.

THE CORPORATE BAR

During the twentieth century, lawyers in corporate firms were, by all economic and
social measures, the elite of the bar. Sociolegal research has investigated the inter-
relations among corporate lawyers’ elevated social and economic standing, their
construction and deployment of varying professional ideologies, and the organiza-
tional structures within which they practice. Scholars have tied the ascendancy of
this segment of the bar to the corporate law firm, which reached its heyday “circa
1960” (Galanter and Palay, 1991). They have also traced the recent decline of the
professional power of lawyers in corporate firms — vis-a-vis clients and other pro-
viders of corporate legal services — as they have faced intensified market pressures,
their work has become highly specialized, and their firms have grown larger and
more bureaucratic.

The “business lawyer” first appeared on the scene around the turn of the nine-
teenth century, soon displacing the solo trial lawyer as the paradigm of professional-
ism. In contrast to courtroom advocates — general practitioners who represented a
range of clients — this new type of lawyer specialized in addressing the ongoing legal
needs of corporate enterprises and business entrepreneurs (Galanter and Palay,
1991). As these lawyers expanded their work to include planning, counseling,
negotiating, document drafting, and representation in other forums, their practice
shifted from “the courtroom to the law office and the conference room” (Gordon,
1984: 59; Hobson, 1986; Lipartito, 1990). Law offices, which had been loose
affiliations among lawyers who occasionally shared staff or clients, now took on a
more formal structure. Under this new system, traditionally associated with Paul D.
Cravath, clients “belonged” to the whole firm; lawyers worked in teams; proceeds
and costs were shared among partners according to a predetermined formula; and
associates were recruited from law school and progressed, under the tutelage of
senior lawyers, toward partnership (Galanter and Palay, 1991: ch. 2). The training
of associates built on the education they had received at a handful of elite schools, all
of which employed the curriculum and pedagogic methods instituted by Christopher
Langdell at Harvard in the late nineteenth century (LaPiana, 1994; Stevens, 1983).
From the outset, business lawyers were criticized as captive to a narrow set of client
interests (Berle, 1933; Hobson, 1986). Nevertheless, over the first half of the twen-
tieth century, the locus of prestige and power shifted to the large corporate law firm.
Galanter and Palay note that by 1960 “the traditional badges of the profession — an
independent general practice rendering personal services to all sorts of people — were
no longer the marks by which the truly ‘professional’ lawyer was identified. Instead
it was large firm lawyers who embodied the professional ideal” (1991: 32).

With the advent of the corporate law firm, an ideology that tied claims of
normative authority and practical expertise to the firm context emerged to legitimate
the prerogatives of power enjoyed by corporate lawyers. In its stronger version, this
ideology conceived of corporate practice as a “public calling” and anchored corpor-
ate lawyers’ authority in their role of mediating between their clients’ interests and
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the societal values reflected in law (Brandeis, [1914] 1996; Gordon, 1988, 1990;
Luban, 1988; Kronman, 1993). The weaker version of this ideology posited lawyers
in corporate firms as ideally suited to counsel corporations to forego short-term
benefits and act in their long-term interests. This version portrayed lawyers in elite
firms as generalists, who had mastered the various aspects of corporate practice and
could advise clients on all aspects of their business (Gordon, 1988, 1990; Kronman,
1993).

Just as the earlier paradigm of professionalism extolled the virtues of solo general
practice, both versions of corporate professional ideology stressed the epistemic and
motivational benefits of firm practice, which traditionally permitted lawyers to enjoy
long-standing relationships with clients while maintaining independence from any
single client. Stable relationships with corporate clients, formalized through broad
retainer agreements, provided lawyers with detailed and wide-ranging knowledge of
their clients’ business operations, as well as the security to provide advice that clients
might not want to hear, or so it was claimed. Independence from any one client
played a parallel function. A large corporate clientele enhanced lawyers’ expertise by
exposing them to diverse areas of corporate law. A broad client base also supposedly
empowered them to give unwelcome counsel and even to resist clients’ directives to
pursue goals deemed unwise (Gordon, 1988, 1990; Smigel, 1964). These attributes
were enhanced by a loosely organized firm structure, which maximized lawyers’
autonomy to determine the workplace conditions best suited to furthering their role
(Smigel, 1964).

What is the evidence that corporate lawyers in representing clients ever acted on
this ideology — particularly in its strong, socially constructive version? Data about
lawyers’ conversations with their clients, which are traditionally shrouded in confi-
dentiality, are difficult to obtain. Gordon has argued that lawyers were historically
sufficiently independent from their clients to act consistently with a socially con-
structive view of their role (Gordon, 1988, 1990; see also Carruthers and Halliday,
1998: 526-39). The contrary position has held that at least since the New Deal
corporate lawyers were subordinate to their clients and single-mindedly pursued
corporate interests so long as it inured to their — the lawyers’ — benefit (Auerbach,
1976; Felstiner, 1998; see also Shamir, 19935).

The powerful socializing processes of large firm practice, and in particular its
narrow focus on corporate representation, raises doubt as to whether corporate
lawyers, even if they wanted to act as independent counselors, could ever maintain a
perspective independent from their clients. A survey study of corporate practitioners
in Chicago in the 1980s found that corporate lawyers strongly identified with client
interests in the substantive areas in which they practiced (Nelson, 1988; see also
Kagen and Rosen, 1985). Moreover, even though corporate lawyers adhered in the
abstract to an independent counselor ideology, they reported that they rarely if ever
disagreed with a client’s proposed course of conduct (Nelson, 1988). (Research
suggests that this socialization process begins even before entering corporate prac-
tice in law school: Granfield, 1992.)

Scholars have debated whether corporate lawyers have historically acted consist-
ent with an independent counselor ideology. They agree that by the late twentieth
century, the underlying conditions upon which the independent counselor ideology
had been premised no longer existed. By the turn of the century, corporate law firms
had grown exponentially in size and undergone significant bureaucratization.
Whereas in the 1950s the largest firms numbered around 100 lawyers and few
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firms exceeded 50, 35 years later, the largest firms could count upward of one
thousand lawyers and many employed several hundred lawyers (Galanter and
Palay, 1991: 47; Thomas, Schwab, and Hansen, 2001). Scholars have ascribed this
extraordinary growth to the interaction of various market factors, including the
dramatic increase in the demand for corporate legal services (Nelson, 1988;
Galanter and Palay, 1991; Thomas et al., 2001), the need to provide a greater
range of specializations (Nelson, 1988; Flood, 1988; Spangler, 1986: 37), as well
as growth dynamics internal to firms (Galanter and Palay, 1991).3

During this same period, firms’ relationships to clients underwent a fundamental
transformation. Corporations expanded their corporate law departments and
moved their routine legal work in-house. Inside counsel became much more active
in overseeing the work of outside firms, imposing budgetary limits, and shopping
among different firms. Rather than entering into comprehensive long-term retainer
agreements, corporations at the turn of the twentieth century employed firms in
isolated and out of the ordinary transactions requiring highly specialized expertise.
As a consequence, the balance of work done by corporate law firms shifted toward
litigation and unique high-stakes transactions, a change that mirrored a substantial
upsurge in corporate litigation, which had also become more complex and pro-
tracted (Galanter and Palay, 1991). As the nature of outside corporate legal services
shifted, technical expertise in narrow subspecialties grew at the expense of broad
knowledge of corporate law and the business affairs of clients, which had been
prerequisites to fulfilling an independent counselor function.

With these changes, an adversarial ideology that emphasized single-minded pur-
suit of client interests became more pronounced. As noted by participants, by the
1990s corporate litigation was marked by a hyperadversarial orientation shaped by
client expectations of “scorched earth/ take no prisoners” tactics and the absence of
formal constraints imposed through judicial supervision or informal constraints
anchored in a cohesive firm culture (ABA, 1998). This adversarial ethos has been
successfully exported off-shore. As Dezalay and Garth show in a detailed study of
international arbitration, American firms have marketed their technical expertise to
transform international commercial arbitration into another arena of litigation
“American-style” (1996: ch. 3; compare Boon and Flood, 1999).

Consistent with corporate firms’ intensified focus on the business aspects of
practice, a similarly aggressive partisan ethos took hold in transactional work.
Historically, corporate lawyers were always active in identifying and developing
commercial opportunities for their clients (Hobson, 1986; Lipartito, 1990), but their
visibility in deal making and “creative legal engineering” reached unprecedented
heights at the end of the twentieth century (McBarnet, 1992: 257). Prompted by the
intensified focus on profit and competition within the business world, corporate
lawyers took advantage of receptive political and regulatory climates to engage in a
range of innovative private lawmaking, including such pioneering new legal devices
as antitakeover mechanisms or “poison pills” (Powell, 1993), developing a global
distressed debt market (Flood, 1995), and devising new tax avoidance instruments
(McBarnet, 1992). Lawyers were energetic participants in the enactment of bank-
ruptcy reforms in the United States that increased the earning potential and trans-
formed the status of a once-derogated type of practice into a prestigious corporate
specialization (Carruthers and Halliday, 1998: 444-9, 526-39). Demonstrating a
similar entrepreneurial spirit, Silicon Valley lawyers embraced risk-sharing strategies
during the technology boom of the 1980s and 1990s to absorb the uncertainty of
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new start-ups (Friedman, Gordon, Pirie, and Whatley, 1989; Suchman and Cahill,
1996).* The combination of firm growth, intensified business ethos and hyperparti-
sanship has resulted in intricate “tangled loyalties,” which law firms have been
required to address through increasingly complex formal and informal conflict-
checking systems (Shapiro, 2002). Scholars have begun to document comparable
practice trends in countries that do not share an Anglo-American legal tradition —
even in such places as reputedly lawyer-phobic as Japan (Milhaupt and West, 2002).
As entrepreneurial corporate legal services proliferated, the ideology of corporate
practice shifted. If corporate firm lawyers in the 1960s tended to premise their
professional authority on claims of broad legal and business expertise and independ-
ence from particular clients, corporate lawyers at the end of the century were more
likely to emphasize their highly specialized knowledge, aggressive business attitude,
and enthusiastically partisan orientation.

The shift from independent counselor to single-minded partisan may signal the
beginning of a decline of corporate lawyers’ professional power. Under the logic of
the former ideology, corporate lawyers were to be accorded professional autonomy
because, it was claimed, they were able to resist economic pressures exerted by their
clients and gave socially constructive advice (or, at the very least, counseled clients in
accordance with their long-term interests). Whether corporate lawyers will be able
to vest their professional authority in a more purely partisan construction of their
role is unclear. As skepticism has grown in the United States that corporate lawyers
are willing to — or can — control their clients’ unlawful conduct, the state has begun
to exert control over aspects of practice traditionally left to self-regulation. (One
indication that corporate lawyers’ discretionary authority has been curtailed in the
wake of recent corporate scandals is the enactment in 2002 of the Sarbanes Oxley
Act, which requires up-the-ladder reporting of potential securities law violations.)
Meanwhile, corporate lawyers themselves appear increasingly eager to divest them-
selves of a distinct professional persona. Large law firms are beginning to imitate the
structure of professional service firms and adopt the rubric of consultancy. Hoping
to emulate the success of large accounting firms, some large American firms were, at
the turn of the twenty-first century, marketing their services in the economistic idiom
of “value added” and shifting from selling legal services to “products” (Rosen, 2003;
cf. Thomas et al., 2001). These trends are also apparent to in the international
sphere (Dezalay and Sugarman, 1995).

The ideology of inside counsel has followed a parallel trajectory as that of
corporate lawyers in corporate firms. Inside counsel, who as recently as the early
1980s were widely perceived as second-class citizens of the corporate bar (Spangler,
1986: ch. 3; Heinz and Laumann, 1982), seized on the decline of the corporate law
firm to assert that the locus of professional power and prestige had moved in-house
to corporate law departments. During the time that these departments expanded and
the legal matters they handled grew in number and complexity, an inside counsel
“movement” emerged that extolled general counsel’s autonomy and decision-
making authority within the corporate structure (Chayes and Chayes, 19835;
Rosen, 1989).

This construction of professionalism appears to have been short-lived. Because
in-house lawyers have a single client, the structural conditions that might enable
them to resist managerial directives have been absent. A study of corporate counsel
in the late twentieth century found that even though they typically ascribed to
traditional characterizations of their role as “cops” or “counselors,” in practice
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they overwhelmingly deferred to managers. The study further identified an emerging
entrepreneurial conception of the inside counsel’s role that incorporated a manager-
ial focus on short-term profits. These entrepreneurial corporate counsel, who identi-
fied themselves as business people, viewed law as a source of profit, to be marketed
within the corporation and deployed aggressively in outside corporate dealings
(Nelson and Nielson, 2000; cf. Gunz and Gunz, 2002).

Despite broad changes in firms and general counsel departments, corporate prac-
tice continued at the end of the twentieth century to command great prestige within
the bar as a whole (Heinz and Laumann, 1982; Heinz et al., 1998; Sandefur, 2001).
Heinz and Laumann argue that corporate lawyers derive a great part of their status
from the power of the clients who hire them rather than from some independent
capacity to amass and exercise professional power. Although some aspects of the
status bestowed on corporate lawyers derive from claims of professional expertise
(and specifically the legal complexity of the fields in which they practice), this
complexity is itself the product of the economic strength of corporate clients, who
have always been able to devote much greater financial resources to hiring lawyers
to work at length on their problems (Sandefur, 2001). The glory of corporate
practice is, in larger part, the refracted glory of working for the most powerful
private institutions in the world (Heinz and Laumann, 1982). As corporations have
grown even bigger and expanded globally, the glory of representing them can only
have increased.

In addition to exploring the ways in which the structures and ideologies of
corporate practice have incorporated, reflected, and recast market incentives, socio-
legal scholarship has investigated the extent to which the construction of profes-
sional power relates to the continuing exclusion of women and minorities,
particularly as partners. Following the elimination of discriminatory barriers in
law school and bar admissions, the numbers of women and minorities joining
the American legal profession have steadily increased since the 1970s. By the late
1990s, women represented 45 percent and minorities 20 percent of new entrants
(Chambliss, 2000). Despite this increase, both are significantly underrepresented
among the ranks of corporate lawyers, controlling for age, educational background,
and other relevant variables (Rhode, 2000; Chambliss 2000: 9; Wilkins and Gulati,
1996). Gender and racial disparities reflect structural and ideological factors that
reinforce one another. At the most basic level, women and minorities continue to
report persistent bias and discriminatory treatment (Hensler and Resnik, 2000;
ABA, 2001; Rhode, 2000: 39). In addition, women and minorities have suffered
from the operation of informal “old boy” networks and the absence of representa-
tion in positions of power (Rhode, 2000, 2001; Chambliss and Uggen, 2000). For
women, the extraordinary time demands of elite practice are inconsistent with
bearing primary child care responsibilities — a role they are still by and large
expected to assume (Chambers, 1989; Rhode, 1996; Hagan and Kay, 1995). The
absence of minority lawyers to some extent reflects the exclusion of minorities from
corporate boardrooms. In addition, law firms’ recruitment and training practices
have been shown systematically to disadvantage minority lawyers (Wilkins and
Gulati, 1996).

Political commitments and professional ideology also play a part in the relative
absence of women and blacks in corporate practice. Studies suggest that women and
minority law students tend to have more liberal political values than their classmates
and so are more likely to eschew corporate practice from the outset (Abel, 1989: 96).
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Critiquing adversarial ideology, feminist scholars have further argued that the
expectation that lawyers be combative is in tension with gendered socialization
processes, which encourage women to be conciliatory and conflict adverse
(Menkel-Meadow, 1985, 1994; Pierce, 1995; Rhode, 2000). More broadly, Wilkins
has argued that the dominant ideology of the American bar is one of “bleached-out”
professionalism, in which a lawyer’ race, gender, religion, or ethnicity is irrelevant to
his or her professional self-definition (1998a, 1998b).

PERSONAL LEGAL SERVICES

In the late twentieth century, lawyers who represented individuals — the other
hemisphere of private practice in Heinz and Laumann’s topography — came from
less privileged backgrounds and enjoyed much less prestige than corporate lawyers.
They also suffered from a significant income disparity, which grew during the 1980s
and 1990s (Heinz and Laumann, 1982; Sander and Williams, 1989). Although the
percentage of personal legal services lawyers was on the decline, they still comprised
the majority of lawyers in private practice in the United States and nearly half the
lawyers overall (Heinz et al., 1998; Sander and Williams, 1989; Carson, 1999).
Lawyers who provided personal legal services, practicing in such areas as divorce,
personal injury, residential real estate, and estate planning, were concentrated
in solo or small firm practices of 10 lawyers or fewer (Heinz and Laumann, 1982:
442-3).

The personal services bar varies in clientele, market approach, degree of special-
ization, ideology, and organization of practice. These lawyers share a broad com-
mitment to helping their clients navigate the legal system, but this commitment takes
on very different forms in different practice settings. Studies of solo and small firm
practictioners (Seron, 1996), franchise law firms (Van Hoy, 1997), divorce lawyers
(Sarat and Felstiner, 1995; Mather, McEwen, and Maiman, 2001), personal injury
lawyers (Kritzer, 1998a, 2001; Baker, 2001) and country lawyers (Landon, 1990)
have illuminated the different constructions of professional power and authority
deployed in this sphere and the varying organizational structures that underlie them.

With some exceptions, personal services lawyers do not lay claim to highly
technical or formal expertise. As they report, the substantive areas of law in which
they practice are not particularly complex; nor do they spend significant amounts of
time engaged in legal research. (Cain, 1979; Seron, 1996; Van Hoy, 1997; Kritzer,
1990) The specific legal tasks they are called upon to perform — drafting divorce or
personal injury complaints, closing documents and wills — are routine (and often
delegated to paralegals or secretaries in their offices) (Seron, 1996; Van Hoy, 1997;
Kritzer, 1990; cf. Landon, 1990: 90-1). The straightforward aspect of personal legal
services work has given rise to two divergent trends in the style and organization of
practice. Traditional forms of practice, typically found among solo and small firm
lawyers, emphasize the human, problem-solving element of the work. Entrepreneur-
ial forms, in contrast, focus on lowering costs and increasing efficiency through
increased field specialization and the adoption of mass production and marketing
technologies. Resisting the portrayal of personal services work as involving little
legal knowledge, a third form of practice, which commands higher fees and greater
status, marries a problem-solving orientation to technical substantive or procedural
expertise (often imported from the arena of corporate civil litigation) (Seron, 1996;
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Mather et al., 2001; Van Hoy; 1997). These personal legal services specialists, which
include high-end divorce and white-collar defense lawyers, may occupy departments
within larger corporate firms or work in small or mid-size “boutique” firms (Mather
et al., 2001; Mann, 1985). This distinction among traditional, entrepreneurial, and
specialized approaches to lawyering, while oversimplified, offers a useful topog-
raphy of personal legal services practice (Seron, 1996; Mather et al., 2001).

Traditional personal services lawyers portray their goal as humanizing law and
legal processes for their clients in their dealings with the legal system (Seron, 1996;
Mather et al., 2001; Landon, 1990). Even if — as is typically the case — they have seen
the same problem many times before, they claim to treat each client as an individual.
According to traditional practitioners, the particulars of a client’s life circumstances,
rather than technical legal issues, provide the basis for intellectual challenge and
professional engagement (Seron, 1996; Van Hoy, 1997; Schén, 1983). Divorce
lawyers, for instance, have described their goal as that of assisting clients to shift
from the immediate crisis precipitated by divorce to adjusting to the resulting long-
term economic, social, and other life changes (Mather et al., 2001). Although
traditional practitioners identified good listening and communication skills as their
most important professional assets, they did not see their job as that of providing
emotional or psychological support, and typically they referred their clients to
outside counseling (Seron, 1996; Mather et al., 2001; Sarat and Felstiner, 1995).
Instead they claimed to use these skills in the service of eliciting information and
developing client rapport (Mather et al., 2001; Sarat and Felstiner, 1995). To the
extent that legal knowledge was important, it was framed in terms of the ability to
predict how a client’s case will turn out — a form of inside or local knowledge of the
workings of the legal system, developed through day-to-day experience, not formal-
ized study (Seron, 1996; Sarat and Felstiner, 1995; Kritzer, 1998b). As Seron noted
in her study of small firm and solo lawyers in New York, traditional lawyers spent
many hours of their working day talking with clients on the phone and face to face
and giving them emotional support.

In a study of divorce practice in Maine and New Hampshire, traditional lawyers
described their role as that of the “reasonable” attorney (Mather et al., 2001). The
reasonable attorney knew divorce law, and in particular the expected range of
outcomes, remained “objective” — that is avoided overidentification with clients —
and was honest and fair minded in dealings with opposing counsel and in court.
With the advent of no-fault divorce and statutorily determined property division
and nonnegotiable child support guidelines, the legal system in Maine and New
Hampshire left few opportunities for undiluted advocacy (Mather et al., 2001: 117).
Subjects of the study saw themselves as Brandeisian “counselors for the situation”;
rather than fight for every last advantage sought by a client, they devoted their
energies to transforming clients’ expectations so that they were, in their lawyers’
opinion, reasonable and practical.

By contrasting their reasonableness, objectivity and experience with a client’s
emotional volatility and vulnerability, divorce lawyers were able to negotiate the
tension between affirming their own professional authority and respecting client
autonomy (Mather et al., 2001: 92). This tension is implicit throughout law prac-
tice. In lawyers’ assertions of professional authority, they invite deference to their
expertise in an autonomous realm of knowledge. But the sphere of knowledge to
which they lay claim includes normative considerations that overlap and intersect
with interests, goals, and values that clients, under basic liberal democratic tenets,



158 TANINA ROSTAIN

are supposed to define and choose for themselves (Halliday, 1987). This tension
between the ideals of expert and client authority is particularly acute in the sphere of
personal legal services, where, with the exception of a subgroup of specialists,
practitioners do not lay claim to sophisticated or esoteric legal knowledge but
instead base their professional authority on experiential knowledge of local legal
institutions and the human consequences — social and economic — of participating in
legal processes (Mather et al., 2001; Sarat and Felstiner, 1995).

This tension emerges in the various methods to which divorce lawyers resorted to
get their clients to be “reasonable.” Most common were “cooling-out” techniques —
ranging from stalling the case to persuasion — which lawyers applied to assist clients
to get beyond their immediate emotional reactions and view their situation “prag-
matically” (though, occasionally, divorce lawyers characterized their job as educat-
ing overly passive or acquiescent clients about their legal rights in order to motivate
them to seek settlement terms to which they were entitled). The lawyers interviewed
contended that the level of emotional intensity of divorce justified their efforts to
influence clients’ perspectives so that they engaged in “rational” decision making
(Mather et al., 2001: 92). But even in other areas of ordinary litigation lawyers
expended considerable energies to shape the frame within which clients view their
case (Kritzer, 1998a; Rosenthal, 1974). Thus a study of plaintiff personal injury
lawyers found that they imposed on their clients their moral valuations of the
different sources of potential money awards, convincing them of the rationality of
relinquishing monetary claims above amounts covered by insurance (Baker, 2001).
One apparent exception to this tendency was rural practice, which exhibited strong
convergence between the social, political, and economic values of lawyers and their
clients (Landon, 1990: ch. 7).

As Sarat and Felstiner (1995) have shown, the conflict between professional and
client authority inevitably gives rise to power contests over the construction and
meaning of clients’ interactions with law that emerge in lawyer—client conversations.
Offering a micro-analysis of client-lawyer interactions in divorce cases, Sarat and
Felstiner have exposed the struggles between lawyers and clients to define the
meaning of the divorce process in a client’s life. As Sarat and Felstiner observed, in
seeking to account for the failure of their marriages and their spouses’ actions,
clients invoked the language of excuse, responsibility, and fault. Their lawyers
resisted such personalized terms, which were irrelevant to no-fault divorce, and
sought to emphasize situational explanations, based on the workings of the legal
system. In this process, “the lawyer’s construction of meaning works to justify his
authority and invites client dependence” (Sarat and Felstiner, 1995: 51). Sarat and
Felstiner further showed how clients, rather than passively acquiescing in lawyers’
accounts, engage in a struggle over the construction of the events, insisting on more
individualized portrayals of social relationships (19935; see also Griffiths, 1986: 155).
Ultimately, lawyers “win” this struggle, because they control access to the legal
system and the benefits it bestows. In this sense, personal services lawyers of
necessity dominate their clients (Abel, 1989; Sarat and Felstiner, 1995). But, as
Sarat and Felstiner note, in conversation, clients “resist their lawyers’ efforts to
limit the scope of social life relevant to their interaction. As a result, they insure
both the fragility of power in lawyer—client relations and the elusiveness of the
meaning-making process” (Sarat and Felstiner, 1995: 52).°

Whereas traditional personal services lawyers here emphasized individualized
attention, entrepreneurial personal services lawyers characterized their work
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differently. According to entrepreneurs, clients want legal services that are low-cost
and efficient. They therefore organize their practices to standardize the services they
sell. Entrepreneurial strategies are reflected in large-volume law firms, which spe-
cialize in personal injury (Kritzer, 2001), workers’ compensation (Seron, 1996), and
other personal legal services, and in franchise law firms — Jacoby and Meyers and
Hyatt Legal Services are the biggest and best known — which offer a menu of basic
legal services, including divorce, wills, real estate closings, and personal injury.

As the entrepreneurial lawyers interviewed by Seron in her study of solo and small
firm practitioners described themselves, they were “business people first and lawyers
second.” They brought a strong commercial ethos to their practice (occasionally
supplemented by a commitment to providing affordable legal services). Entrepre-
neurial lawyers placed great emphasis on marketing and on organizing their prac-
tices so that they could handle a large volume of similar cases. To market their
services, they pioneered the use of large targeted advertising campaigns in electronic
and print media and organized their practices around selling prepackaged “one size
fits all” legal services. The business model adopted by entrepreneurial personal
services lawyers typically involved a significant division of labor within the firm, a
hierarchical reporting system, and standard operating procedures to which all
employees — support staff and lawyers alike — were required to adhere (Seron,
1996: 90; Van Hoy, 1997).

Entrepreneurial personal services lawyers placed a heavy reliance on specialized
support staff, who significantly outnumbered the lawyers employed and enjoyed a
quasi-professional status (Seron, 1996). In his ethnographic study of franchise law
firms in the early 1990s, Van Hoy observed that whatever discretionary decision
making occurred in this type of practice was delegated to secretaries. Secretaries
made the initial contact with clients, screened their cases to determine whether they
were appropriate for the firm, and even occasionally dispensed basic legal advice to
induce clients to make appointments. As Van Hoy further observed, secretaries were
the ones who wrote letters to clients and drafted legal documents using boilerplate
forms available on the firm’s computer system. Lawyer employees, in contrast, were
confined to selling the services of the firm and “processing law.” (Their drafting
work was limited to filling out selection modules for cases so that secretaries knew
which form to print.) Even as entrepreneurial lawyers insisted that clients’ primary
concern was cost and speed of services, they also acknowledged that clients still
expected some level of personalized service. Lawyers sought to accommodate this
expectation by fostering relationships between clients and the firm as a whole, which
functioned as a collective alter ego for its named partners (Seron, 1996) and resorted
to subterfuge to make clients believe they were receiving individualized attention
(Van Hoy, 1997).

Both traditional and entrepreneurial personal services lawyers have been vulner-
able to competition from paraprofessionals. The threat of low-cost competition is
not only a problem for entrepreneurial lawyers, but also for traditional lawyers, who
construct their expertise around experientially gained knowledge rather than tech-
nical expertise. In the area of advocacy, where lawyering skills and know-how have
long been assumed to be at a premium, paraprofessionals may be as effective and
certainly less expensive than lawyers in handling routine personal civil litigation
cases (Kritzer 1990: 170-6; see also Rhode, 1981). Comparing the performance of
lawyers and nonlawyers in unemployment compensation, state tax, social security,
and labor grievance cases, Kritzer (1998b) concluded that the requisite expertise for
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competent advocacy is knowledge of the processes of the specific forum rather than
general legal training. According to Kritzer, personal legal services have entered a
postprofessional era. As these services have become more narrowly specialized, they
have also become more routinized and require a more limited expertise, attainable
with training short of a full-fledged legal education (Kritzer, 1998b). If, at the turn of
the twentieth century, traditional and entrepreneurial styles of practice coexisted
and vied for the same stratum of clients (Seron, 1996), in the long run, both forms of
practice may be supplanted by less costly services provided by nonlawyer parapro-
fessionals (Seron, 1996; Kritzer, 1998b) or do-it-yourself products, which have
proliferated with the availability of information technology and growth of the
Internet.

In contrast to traditional practitioners and entrepreneurs, who discount the im-
portance of formal legal knowledge, a third group of personal legal services pro-
viders upgrade their practices through a broad substantive specialization strategy.
White-collar criminal defense lawyers, for example, integrate sophisticated know-
ledge of federal white collar criminal law and “insider” knowledge of prosecutorial
priorities and strategies (often garnered from prior prosecutorial experience) to offer
aggressive representation of well-off individuals and corporations. Unlike street
crime defense, this work typically focuses on the pretrial and even preindictment
stages of a prosecution, and its success often turns on the ability to exploit ambigu-
ities in broadly worded statutes and complex documentary evidence (Mann, 1985).
Similarly, within the matrimonial bar, a subgroup of specialists describe their ex-
pertise to include, not only divorce law, but also tax, trust and estates law, finance,
and psychology. In contrast to the informal information exchanges used by general
practitioners, these divorce specialists, who cater to a more affluent clientele, employ
more expensive formal discovery techniques adapted from large firm civil litigation
practice (Mather et al., 2001). As Mather and her coinvestigators found, divorce
specialists included a large proportion of women who were motivated by political
values to seek to enhance the stature of divorce practice consistent with political
commitments to empowering women economically and socially (Mather et al.,
2001: 85-6). In these niches within personal legal services practice, as in corporate
practice, the availability of financial resources permits the development and deploy-
ment of sophisticated substantive and procedural legal expertise and information
management strategies. Mass tort and plaintiff securities lawyers represent very
successful hybrids of entrepreneurial and specialist orientations. Often pooling
financial resources, expertise, and clients among firms, these lawyers, who typically
take cases based on a contingency fee, pursue high volume practices in areas requir-
ing substantive specialization in law, the health sciences, and other areas (Resnik,
Curtis, and Hensler, 1996).

CAUSE LAWYERING

As sociolegal research has shown, lawyers in private practice deploy ideologies that
vary in response to the different markets for their services. At a more abstract level,
however, these ideologies all embrace an instrumental conception of lawyers’
services tied to the logic of the market. In this conception, lawyers offer their
expertise for sale to clients without necessarily espousing their goals. In contrast,
cause lawyers eschew constructions of professional authority rooted in the sale of



PROFESSIONAL POWER 161

purportedly neutral technical expertise. A “morally activist lawyer shares and aims
to share with her client responsibility for the ends she is promoting in her represen-
tation” (Luban, 1988: xxii) Cause lawyers are not agnostic as to the objectives of
representation. Rather, their ambition is to use legal mechanisms and processes to
challenge dominant power relations — in other words to “speak law to power” (Abel,
1998). As noted above, the professional ideologies deployed by lawyers to legitimate
the collective authority of the bar and their authority in day-to-day representation of
clients incorporate, if partially and uneasily, such alternative conceptions of lawyers’
roles. In contrast to the “hired gun” view, these accounts recognize that law is a
public good, by its own terms accessible to all, and embodies varying — if often
conflicting — substantive accounts of the collective good (Halliday, 1987). Cause
lawyers, whether on the left or the right of the political spectrum, seek to “reconnect
law and morality and make tangible the idea that lawyering is a ‘public profession,’
one whose contribution goes beyond the aggregation, assembling, and deployment
of technical skills” (Sarat and Scheingold, 1998a: 3). At the same time, in embracing
overtly political goals, cause lawyering provides a critique of the prevailing neutral
account of lawyering and exposes the dominant economic and political interests it
serves (Sarat and Scheingold, 1998b; Cain and Harrington, 1994).

Most sociolegal studies of cause lawyering have focused on lawyers who endorse
liberal/progressive values. As this research has shown, lawyers on the left must
negotiate a tension between the prerogatives of professional power and the substan-
tive goals of justice and equality that they embrace (Sarat and Scheingold, 1998b).
This tension, noted in the context of personal legal services, emerges sharply in
liberal/progressive cause lawyering, which is self-consciously committed to challen-
ging power asymmetries. Sociolegal studies have investigated the various ideological
and organizational approaches adopted by cause lawyers to negotiate the conflict
between the exclusionary premises of the professional project, which — whether
undertaken for cause or profit — is animated by the idea of limited access to
specialized knowledge, and moral commitments to the values of inclusiveness,
equality, and client empowerment. At one end of the liberal/progressive cause
lawyering continuum, lawyers deploy traditional conceptions of professional expert-
ise to make meaningful law’s promise of equal access for disadvantaged persons
(Scheingold, 1994) These lawerying practices are not always clearly distinguishable
from traditional personal legal services. At the other end of the spectrum, cause
lawyers invoke law’s promise of justice to pursue client and community empower-
ment strategies that destabilize the concept of professional authority as a whole
(Sarat and Scheingold, 1998b: 7; Wexler, 1970). Scholars have noted the recent
emergence of “critical lawyering,” which incorporates post-structural commitments
to addressing domination at microsites of power within legal services provided on a
fee basis (Trubek and Kransberger, 1998). Critical lawyers affirm their commitments
to social justice by practicing in substantive areas where there are perceived commu-
nity needs and engaging in community organizing, legislative lobbying, and other
overtly political activities. Within their practices, they attempt to integrate insights
from feminist and other critical theoretical perspectives, focusing on resisting the
reduction of client narratives to legal categories, collaborating with clients in all
aspects of decision making, and organizing their workplaces nonhierarchically
(Trubek and Kransberger, 1998; see also Alfieri, 1991; Lopez, 1992)

Just as liberal/progressive cause lawyers must confront the tension between
professional authority and client autonomy, so must they negotiate the boundaries
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between law and politics. Cause lawyers seek to dissolve this line by exposing how
law, despite its claim of politically neutrality, advances specific political and material
interests. By resorting to legal institutions, legal rights, and “law talk,” however,
cause lawyering recreates this same boundary (Garth, 1987; Sarat and Scheingold,
1998b). Critics have argued that the law-based strategies on which liberal/progres-
sive cause lawyers rely practically and imaginatively constrain the transformative
possibilities available and even turn cause lawyers into unwitting apologists for
the established order. Sociolegal scholarship has exposed these tendencies in the
retreat of cause lawyers to defensive postures vis-a-vis civil rights gains in liberal
democracies (Garth, 1987), and in the demise of left-activist lawyer communities,
whose members have abandoned larger scale political mobilization in favor of
individual client service (Scheingold, 1998). In contrast, other research has high-
lighted liberal/progressive lawyers’ capacity to mobilize the transformative possibil-
ities reflected in legal norms. Historical studies have investigated the conditions
underlying the success of legal advocacy as a strategy in the American civil rights
movement (Carle, 2001, 2002). Other research suggests that even in advanced
liberal democracies, lawyers can be effective in activating the dignitary values
reflected in procedural claims in ways that publicize the plight of disempowered
groups (Sterett, 1998).

Cause lawyers face parallel challenges as they navigate the currents of globaliza-
tion and democratization in the international arena. As research has shown, lawyers
have succeeded in some instances in deploying rule of law values to contravene
abuses of power by repressive regimes in the Third World (Abel, 1995; Lev, 1998).
Scholars have argued that the impact of globalization is ambiguous. Insofar as
international networks provide economic and political leverage for advocacy groups
to work for social change, they are often tied to funding sources committed to the
expansion of free market ideals; as a consequence they privilege a neoliberal agenda
over the goal of improving material and social welfare. Such networks may also
impede the development of indigenous social movements to deal with the most
pressing local threats (White, 2001; Scheingold, 2001). While acknowledging these
risks, other scholars argue that they are overblown. Although Third World cause
lawyering borrows from Western legal traditions, some research suggests that it
seeks to articulate an alternate critical perspective grounded in local concerns.
A study of 22 public interest law organizations in Asia, Africa, and Latin America
concludes that worries that international human rights advocacy has been coopted
by Western neo-liberal values, “understate the original and substantial contribution
to the world’s human rights culture being made by Third World cause lawyers”
(Ellmann, 1998: 356).

However one reads the record of progressive cause lawyering — as one of success
or failure, advance or retreat, challenge or cooptation — the proliferation of liberal/
progressive cause lawyering practices itself reveals an important dimension of law’s
power at the end of the twentieth century (Sarat and Scheingold, 1998b, 2001). To
advance their agendas, liberal/left cause lawyers often forego material rewards,
undergo professional and social marginalization, and frequently put their lives at
risk (Abel, 1995). Whether they follow more narrowly defined legal avenues or
engage more broadly in politics, these activists pursue transformative ideals whose
source they locate in the law itself. In mobilizing legal symbols and resources, they
thus deploy the power of law, which is grounded in its aspiration to justice, to
challenge state and corporate power (cf. Silbey, 1998).
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CONCLUSION: DIRECTIONS FOR FUTURE RESEARCH

Theories of the professions that emerged in the late 1970s framed professionalism as
a collective project to obtain economic, social, and political power. In particular,
these new theories sought to draw attention to the intersections between profession-
als’ market activities and their deployment of expert and ideological claims. On the
heels of these new conceptualizations, sociolegal research began to investigate
lawyers’ organized activities and daily practices with a view to understanding the
many dimensions of professional power. These studies illuminate the varied ideo-
logical and organizational strategies lawyers in private practice pursue to control
and compete in markets for their services and, in the case of cause lawyers, to
mobilize legal virtues to advance justice claims. Further sociolegal research is im-
portant to explore what accoutrements of professional power — anchored in ideo-
logical claims of specialized expertise, client service, or public commitment — are
likely to survive into the twenty-first century. In addition, with the rise of globaliza-
tion, continued research is critical to investigate lawyers’ complex engagements in
the creation of international legal regimes, institutions, and markets — areas that
have only begun to be studied.

Recent sociolinguistic and psycholinguistic scholarship has sought to expose the
power of legal language. As has been noted, law is at the end of the day “a profession
of words” (Constable, 1998). Drawing on this insight, research has begun to investi-
gate how lawyers establish professional authority in their formal discourse and
informal “law talk” (Conley and O’Barr, 1998; Sarat and Felstiner, 1995, Mertz,
1996). Future microinvestigations of legal practice can shed light on how lawyers’
ideological and expert claims interact to generate professional power and reveal the
interdependencies between the power(s) of lawyers and the power(s) of law.

Notes

Elizabeth Chambliss, Denny Curtis, Stephen Ellmann, Frank Munger, Judith Resnik, Austin

Sarat, and Susan Silbey provided helpful comments on an earlier draft. The author also thanks

Amy Garzon, Christine Harrington, and Monica Lima for their excellent research assistance.

1 This chapter also omits extended discussion of a growing law and economics literature

that uses game-theoretic, efficiency-based, and other economic models to investigate

lawyers” work.

Carson (1999: 1) reports somewhat lower but still dramatic rates of growth.

3 For an assessment of the empirical evidence explaining law firm growth, see Sander and
Williams (1992).

4 Scholars have pointed to these various facilitative activities to argue that lawyers, rather
than functioning as a drain on the economy - as prevailing wisdom in the 1980s held —
further economic development by reducing uncertainty and other transaction costs
(though such activities often serve to enrich individual clients at the expense of the public
at large) (Gilson, 1984; Suchman and Cahill, 1996; Friedman et al., 1989)

5 This is not to imply that foreign lawyers, have not, for their part, appropriated American
legal expertise to fight their own local “palace wars” (Dezalay and Garth, 2002: ch. 12).

6 In highlighting the conflict between lawyers and clients and particularly lawyers’ efforts to
manipulate and dominate their clients, Sarat and Felstiner offer a characterization of
divorce practitioners that is sharply at odds with the more positive portrayal evoked by

[\
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Mather and her coresearchers. Differences in methodologies and samples may, at least
partially, account for this contrast. Whereas Mather and her coauthors based their analysis
primarily on interviews with divorce lawyers, Sarat and Felstiner had the additional
benefit of observing lawyer—client interactions. On the other hand, Sarat and Felstiner’s
sample reflected a less elite segment of the divorce bar, while Mather’s study drew from a
broader and more diverse sample (Sarat and Felstiner, 1995: 10)
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